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I 


IN  THB 


COUET  OF  APPEALS 


OF  THE 


STATE  OF  NEW  YORK, 

(Second  Division) 
commencing  october  so,  1891. 


James  Albebt  Harris  et  al.,  Kespondents,  v.  Monroe  H. 

Oakley,  Appellant. 

It  teems  that  where,  in  the  description  of  premises  in  a  deed,  courses,  dis- 
tances and  monunients  are  given,  the  premises  must  be  located  according 
to  the  deed,  and  all  parol  evidence  of  the  declarations  and  acts  of  the 
parties  to  the  effect  that  a  different  location  was  intended  is  inadmissible, 
as  contradicting  or  varying  the  deed;  but  where  the  description  is  so 
vague,  obscure  or  conflicting  as  to  leave  the  intent  of  the  parties  uncer- 
tain, their  declarations  and  acts  may  be  proven  to  determine  the  intent. 

H.,  was  the  owner  of  certain  premises  divided  into  two  parts  by  a  fence; 
on  the  north  part  was  a  hotel  and  outbuildings,  the  south  part  was  used 
afl  a  garden;  he  executed  a  conveyance  to  defendant,  the  description  includ- 
ing the  whole  premises,  "excepting  and  reserving  therefrom  137  feet  front 
and  rear,  measuring  from  George  Harrison*s  north  line,   *  *  *  being  the 

*  piece  oi  land  occupied  as  a  garden/'  H.  thereafter  conveyed  to  plain- 
tiffs the  portion  not  conveyed-  to  defendant.  The  fence  was  137  feet 
north  of  Harrison's  line  at  the  front  end,  but  in  the  rear  137  feet  extends 
nineteen  and  one-half  feet  north  of  the  fence,  and  a  line  run  from  this 
point  to  the  front  parallel  with  Harrison's  line  would  run  diagonally 
through  a  bam  or  outhouse  on  the  hotel  premises.  In  an  action  of  eject- 
ment to  recover  possession  of  the  triangular  strip  north  of  the  fence,  the 
court  found  that  H.,  at  the  time  of  tlie  conveyance  to  defendant,  put 
him  in  possession  of  this  strip,  and  that  the  same  was  in  defendant's 
possession  at  the  time  of  the  conveyance  to  plaintiff.  Held,  that  a 
Judgment  in  favor  of  plaintiff  was  error;  that  as  there  were  two  con- 
flicting descriptions  of  the  land  reserved  in  defendant's  deed  the  declara- 
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,  lions  and  acts  of  the  parties  were  proper  to  be  considered  for  the  pur- 
pose of  showing  their  intent;  and  that  putting  defendant  in  possession 
of  all  the  land  north  of  the  fence  was  a  practical  location  of  the  line  and 
disclosed  the  intent  to  be  simplj  to  except  the  garden  lot. 

(Argued  October  7,  1891;  decided  October  30,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  19,  1889,  which  affirmed  a  judgment  in  favor 
of  plaintiflEs  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit  without  a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

» 

W.  If.  Whiting  for  appellant.  The  deed  from  Hulin  to 
Harris,  if  it  was  intended  to  convey  this  triangular  piece  of 
land,  was  absolutely  void  as  to  such  triangular  piece  of  land 
under  the  Statute  of  Champerty.  (1  R  S.  739,  §  147; 
Christie  v.  Gagej  71  N.  Y.  189 ;  Sands  v.  Hughes^  53  id. 
295;  Crary  v.  Goodman^  22  id.  170.)  The  conveyance  to 
Oakley  was  intended  to  and  did  embrace  the  premises  in  dis- 
pute. {RcMrison  v.  Kime^  70  N.  Y.  147 ;  French  v.  Carhart^ 
1  id.  102 ;  Broohman  v.  Kurzman^  94  id.  276 ;  Coleman  v. 
Beach^  97  id.  545 ;  Mdsten  v.  Olcott^  101  id.  152 ;  Case  v. 
Dexter,  106  id.  54 ;  Thayer  v.  Finton,  108  id.  394 ;  OusJyy 
V.  Jones,  73  id.  621.)  In  the  construction  of  these  deeds,  the 
intention  of  the  parties  is  to  be  ascertained  and  carried  into 
effect  (1  E.  S.  748,  §  2  ;  Donahue  v.  Case,  61  K  Y.  631.) 
Parol  evidence  is  admissible  of  any  extrinsic  circumstances 
tending  to  show  what  person  or  persons  or  what  things  were 
intended  by  the  party  or  to  ascertain  his  meaning  in  any  other 
respect.  (Greenl.  on  Ev.  §  288 ;  Ely  v.  Adams,  19  Johns. 
81 3 ;  Donohue  v.  Case,  61  K  Y.  631.) 

Albert  11.  Ha/rris  for  respondents.  The  plaintiffs'  title  to 
the  triangular  piece  of  land  is  not  void  by  the  Statute  of 
Champerty.     {Crary  v.  Goodman,  22  N.  Y.  170 ;  Harris  v. 
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Oakley,  17  K  Y.  S.  K.  198 ;  Bawley  v.  Brovm,  79  N.  Y. 
390  ;  Smith  v.  Faulkner,  15  N.  Y.  S.  E.  637 ;  AU^  v.  Welch, 
18  Hun,  226.)  The  legal  title  of  the  land  in  dispute  is  in  the 
plaintifis.  {Higinbotham  v.  Stoddard,  72  N.  Y.  98 ;  Smyth 
V.  McCocl,  22  Hun,  595  ;  Brookman  v.  Kurzman,  94  N.  Y. 
276 ;  Tawnsend  v.  Hayt,  51  id.  656  ;  B.,  N.  Y,  cfe  K  JR.  R. 
Go.  V.  Stigder,  61  id.  348 ;  Lovejoy  v.  Lovett,  124  Mass.  270 ; 
3  Washb.  on  Real  Prop.  344.)  The  court  did  not  err  in 
excluding  evidence  of  declarations  and  conversations  tending 
to  show  another  or  different  line  or  boundary  from  the  line 
described  in  the  deed.  {Clark  v.  Wethey,  19  Wend.  320 ; 
Terry  v.  Ghamdler,  16  N.  Y.  358  ;  Partridge  v.  BuaaeU,  18 
N.  Y.  S.  E.  687 ;  Voshirg  v.  Teator,  32  N.  Y.  561 ;  Clark  v. 
Baird,  9  id.  203.)  • 

Haight,  J.  This  action  was  brought  to  recover  the  posses- 
sion of  certain  real  estate  situate  in  the  city  of  Bochester. 

It  appears  that  one  Truman  Hulin  was  the  owner  in  fee  of 
a  parcel  of  land  bounded  on  the  north  by  Brooks  avenue ;  on 
the  east  by  what  was  formerly  the  Genesee  Valley  canal,  now 
occupied  by  the  Western  New  York  and  Pennsylvania  rail- 
road ;  on  the  south  by  land  owned  by  George  Harrison,  and 
on  the  west  by  Genesee  street.  The  lot  was  divided  by  a 
board  fence  running  through  to  the  canal  nearly  at  right  angles 
with  Genesee  street,  which  had  existed  for  many  years,  and 
the  land  south  thereof  was  used  by  Hulin  for  a  garden.  On 
the  parcel  north  of  the  fence,  there  was  a  hotel  witli  sheds, 
bam,  ice-house,  chicken-house,  etc.  On  the  10th  day  of  Janu- 
ary, 1883,  Hulin  conveyed  to  the  defendant  and  his  fatlier  by 
warranty  deed  all  of  the  premises  above  described,  "  excepting 
and  reserving  therefrom  137  feet,  front  and  rear,  measuring 
from  Greorge  Harrison's  north  line  on  Genesee  street ;  and 
also  137  feet  from  George  Harrison's  north  line  on  the  Genesee 
Valley  canal,  being  a  piece  of  land  occupied  as  a  garden  ly 
said  JBWiw^"  And  on  the  seventh  day  of  May  thereafter,  he 
conveyed  to  the  plaintiffs  the  whole  of  the  premises  first  men- 
tioned, excepting  and  reserving  that  portion  thereof  conveyed 
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to  the  Oakleys.  Tlie  fence  forming  the  northern  boundary 
of  the  garden  lot  npon  Genesee  street  is  137  feet  north  of 
Harrison's  line,  but  in  the  rear,  upon  the  line  of  the  canal,  137 
feet  from  Harrison's  line  extends  19^  feet  north  of  the  fence. 
The  triangular  piece  embraced  within  this  description  north 
of  the  fence  is  the  parcel  of  land  in  controversy. 

The  trial  court  found  as  facts :  "  Sixth.  That  at  the  time  of 
the  conveyance  from  said  Hulin  to  the  plaintiffs  *  *  * 
said  Hulin  was  not  in  possession  of  the  triangular  piece  of  land 
mentioned  in  the  complaint,  but  the  same  was  in  the  possession 
of  the  defendant  and  had  been  since  the  10th  day  of  January, 
1883,  and  the  same  haa  never  been  in  the  possession  of  the 
plaintiffs,  but  has  always,  since  said  10th  day  of  January,  1883, 
remained  in  the  possession  of  the  defeAdant"  And  again: 
"  Ninth.  That  at  the  time  of  the  execution  of  said  deed  to 
defendant,  said  Hulin  put  defendant  in  possession  of  all  that 
portion  of  said  premises  north  of  said  fence,  and  defendant 
has  ever  since  been  and  still  is  in  possession  of  the  same,  and 
was  so  in  possession  Of  said  premises  at  the  time  of  the  execu- 
tion of  said  deed  to  the  plaintiffs." 

It  appears  to  us  that  upon  these  findings  the  conclusion  of 
•the  trial  court  cannot  be  sustained.  As  we  have  seen,  the 
fence  formed  the  northern  boundary  of  the  garden  lot.  One 
of  the  reservations  embraced  in  the  deed  was  of  the  garden  lot, 
and  if,  as  found  by  the  trial  court,  the  grantor  Hulin,  at  the 
time  of  delivering  the  deed  to  the  defendant,  put  him  into 
possession  of  all  of  the  premises  north  of  the  fence,  it  would 
seem  to  indicate  that  the  reservation  of  the  garden  lot 
expressed  the  intent  of  the  parties,  and  that  the  putting  of 
the  defendant  into  possession  of  all  of  the  lot  north  of  the 
fence  became  a  practical  location  of  the  boundary  line  between 
them. 

In  the  record  before  us  there  appears  to  be  some  misappre- 
hension on  the  part  of  the  court  below  as  to  the  competency 
of  parol  evidence.  We  quite  agree  with  the  learned  General 
Term  that  the  declarations  of  a  grantor  before  the  execution 
of  a  deed  tending  to  establish  a  boundary  other  than  that  made 


1891.]  Habris  et  al.  v.  Oakley.  5 

Opimon  of  the  Court,  per  Haight,  J. 

by  the  deed  are  not  competent.  That  the  effect  of  such  testi- 
mony might  accomplish  a  conveyance  of  land  by  parol  in  con- 
travention of  the  Statute  of  Frauds.  We  will  go  even  farther 
and  say  that  where,  in  the  description  of  premises  in  a  deed, 
courses,  distances  and  monuments  are  given,  the  premises  must 
be  located  according  to  the  deed,  and  all  parol  evidence  of  the 
declarations  and  acts  of  the  parties  of  an  intended  different 
location  is  inadmissible  as  contradicting  or  varying  the  deed. 
But  there  is  another  rule  to  which  we  must  call  attention,  and 
that  is,  that  where  the  description  contained  in  the  deed  is  so 
vague,  obscure  or  conflicting  as  to  leave  the  intent  of  the 
parties  uncertain,  the  declarations  and  acts  of  the  parties  may 
be  shown  by  parol.  {Clark  v.  Wethey^  19  Wend.  820;  Vas- 
hirgh  V.  Teator,  32  N".  T.  561 ;  Wood  v.  Lafayette,  46  id.  484 ; 
^ma  V.  WoodAoard,  5  Hun,  340 ;  aflirmed  71  K  T.  590 ; 
Donahue  v.  Va^y  61  id.  631.) 

In  the  case  before  us  we  have  two  conflicting  descriptions 
of  the  land  intended  to  be  reserved  by  Hnlin  from  the  defend- 
ant's deed.  One  reserves  137  feet  from  the  north  line  of  Har- 
rison's land  upon  the  canal.  This,  as  we  have  shown,  would 
extend  19^  feet  north  of  the  fence  onto  the  lot  previously 
occupied  in  connection  with  the  hotel  buildings,  and  the  line 
so  formed  would  pass  diagonally  through  a  barn  or  shed  stand- 
ing next  to  the  fence  used  in  connection  with  the  hotel.  The 
other  description  contained  in  the  deed  reserved  only  that  part 
which  was  used  by  the  grantor  for  a  garden,  which  was 
bounded  on  the  north  by  the  fence  to  which  allusion  has 
already  been  made.  The  question  is,  which  of  these  lines  was 
intended.  The  fence  is  not  mentioned  in  the  deed.  Had  it 
been,  it  would  perhaps  have  become  a  monument  or  object 
which  would  control  the  determination  of  the  question,  for  the 
rule  is  that  courses  and  distances  ordinarily  must  yield  to 
natural  or  artificial  monuments  or  objects.  But  the  word 
"garden"  is  used,  and  it  appears  that  the  garden  is  bounded 
by  the  fence,  and  whilst  it  may  not  indicate  a  definite  line  as 
accurately  as  would  a  fixed  monument,  it  appears  to  us,  taken 
in  connection  with  the  other  facts,  to  be  sufficient  to  raise  a 
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question  of  fact  as  to  the  intent  of  the  parties,  and  that  the 
declarations  and  acts  of  the  grantor  at  tlie  time  of  delivering 
the  deed  to  the  defendant,  in  reference  to  the  delivery  to  him 
of  the  possession  of  the  land,  may  be  properly  received  in 
evidence. 

The  judgment  of  the  General  Term  and  that  of  the  trial 
court  should  be  reversed  and  a  new  trial  ordered,  with  costs  to 
abide  the  event. 

All  concur. 

Judgment  reversed. 
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Henby  Joy,  Kespondent,  v.  John  F.  Diefendorf,  Appellant. 

Where,  in  an  action  upon  a  promissory  note  brought  by  a  transferee,  the 
maker  establishes  that  the  note  was  obtained  from  him  through  fraud, 
the  burden  rests  upon  plaintiff  to  establish  that  he  is  a  bona  Jid$ 
purchaser. 

Where  plaintiff  seeks  to  establish  this  by  his  own  testimony,  although  it  is 
undisputed,  the  credibility  of  his  testimony  is  for  the  jury  to  determine, 
and  so,  a  direction  of  a  verdict  in  his  favor  is  error. 

The  rule  which  renders  void  as  usurious  a  note  in  the  hands  of  a  third 
party  who  purchased  it  at  a  discount  greater  than  the  legal  rate  of 
interest,  applies  only  to  notes  that  had  no  inception  between  the  parties 
thereto  and  which  were  not  intended  to  be  available  until  discounted. 

Where,  therefore,  a  note  was  executed  and  delivered  to  the  payee  with  intent 
to  represent  an  existing  obligation,  it  is  valid  in  the  hands  of  a  honajidt 
purchaser  at  a  discount  greater  than  the  legal  rate  of  interest,  although 
it  was  obtained  by  fraud  from  the  maker. 

(Argued  October  7,  1891;  decided  October  20,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  September  10,  1889,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Z.  S.  Weatbrooh  for  appellant.  The  note  in  question  if  given 
for  a  patent-right  would  be  absolutely  void  under  chapter  65, 
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Laws  of  New  York  for  1877,  in  not  having  the  words  "  givem 
for  a  patent-right "  written  or  printed  upon  the  face  thereof, 
above  the  signature  as  thereby  required,  in  the  hands  of  any 
purchaser  who  is  not  a  bona  fide  holder.  (Laws  of  1877, 
chap.  65 ;  Spring  v.  Quanee,  3  How.  Pr.  [N.  S.]  65 ;  Palmer 
V.  Minor,  8  Hun,  342 ;  Jlerdic  v.  Roessler,  109  N.  Y.  127.) 
The  court  at  the  trial  erred  in  holding  that  as  a  matter  of  law 
the  plaintiff  was  a  hona  fi^de  holder  of  the  note,  and  entitled, 
therefore,  to  recover  upon  the  same.  (1  Rand,  on  Neg.  Paper, 
12,  §  14 ;  1  Pars,  on  Cont.  254 ;  StaOcer  v.  McDonald,  6  Hill, 
93.)  The  question  whether  plaintiff  was  a  hona  fide  holder 
should  have  been  submitted  to  the  jury.  (  Voshurgh  v.  Dief- 
endorf,  119  N.  Y.  357;  C.  N.  Bank  v.  Diefeiidorf,  123  id. 
191 ;  F,  N.  Bank  v.  Gre^n,  43  id.  298 ;  F,  <&  (l  If.  Bank  v. 
Noxon,  45  id.  762;  Grocers'  Bank  v.  Penfidd,  69  id.  503; 
Conistock  V.  IIi£r,  73  id.  273,  274 ;  I),  S,  M.  Co.  v.  Best,  106 
id.  59;  Seymour  v.  McKinstry,  106  id.  240;  Tinsdale  v^ 
Murray,  9  Daly,  446 ;  Benton  v.  Martin,  52  N.  Y.  670 ; 
Booksta/ver  v.  Jayne,  60  id.  146 ;  Daniels  on  Neg.  Inst.  §§  746, 
777,  795,  796,  799,  801 ;  Baker  v.  Bliss,  39  N.  Y.  70 ;  Nutter 
V.  Stover,  48  Me.  163 ;  Hamilton  v.  Marks,  52  Mo.  78 ; 
Ooxdd  V,  Stevens,  43  Vt.  125 ;  1  Edwards  on  Bills  and  Notes, 
§517;  1  Pars,  on  Bills,  260;  Story  on  Prom.  Notes,  §  197; 
2  Hand,  on  Comm.  Paper,  693.)  The  amount  of  the  shave  on 
purchase  of  a  note  and  the  inadequacy  or  unreasonableness  of 
price  paid  therefor  is  evidence  of  bad  faith,  to  be  submitted  to 
the  jury.  (2  Band,  on  Comm.  Paper,  §§  991,  992 ;  Lay  v* 
Wissman,  36  Iowa,  305 ;  De  Witt  v.  Perkins,  22  Wis.  474 ; 
Bailey  v.  SmUh,  14  Ohio  St.  396  ;  Het^h  v.  M.  N.  Bank,  34 
Ind.  380;  Gould  v.  Stevens,  43  Vt.  125;  C,  N.  Bank  v. 
Diefendorf,  123  N.  Y.  191 ;  Ormshee  v.  How,  54  Vt.  182.) 
Plaintiff's  good  faith  rested  entirely  upon  his  own  interested 
testimony.  His  credibility  was  clearly  a  question  for  the  jury, 
{VoOmrgh  v.  Diefendorf,  119  N.  Y.  357;  C.  N.  Bank  v. 
Diefendorf,  123  id.  191,  200;  Elwood  v.  IT.  V,  T.  Ci>.,45iA 
549,  554;  Kavanagh  v.  Wilson,  70  id.  177,  179 ;  Sheridan  v. 
May(yr,  etc,,  8  Hun,  424 ;  MeNulty  v.  Hard,  86  N.  Y.  547, 
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553,  554 ;  GUdersleeve  v.  Landon^  73  id.  609,  610 ;  Dea/n  v. 

Van  Nmtrand^  23  Wkly.  Dig.  97 ;  Lonffyear  v.  U,  S.  L,  Ins. 
Co.,  20  id.  165 ;  Honegger  v.  Wettstem,  94  N.  Y.  252,  261 ; 
Karney  v.  Mayor,  etc,,  92  id.  617 ;  Cross  v.  Cross,  108  id. 
628 ;  Becker  v.  Roch,  104  id.  394,  404 ;  People  ^  rel.  Steed 
V.  Frmch,  17  N.  Y.  S.  R  100 ;  Moody  v.  PreU,  2  Abb.  [K 
C]  274 ;  StUlweU  v.  Carpenter,  Id.  238,  note ;  Posthoff  v. 
Schreiber,  47  Hun,  593,  598 ;  ^orfj^^g  v.  City  of  Buffalo,  1 
Abb.  [K  C]  356 ;  Nichohmi  v.  CW^r,  8  Daly,  212.)  The 
note  in  question  is  void  for  usury,  it  never  having  had  a  valid 
inception  before  the  transfer  thereof  to  plaintiff  at  an  unlaw- 
ful rate  of  interest.     {Hall  v.  WUson,  16  Barb.  548,  550; 

Warded  v.  Howell,  9  Wend.  170 ;  CaUin  v.  Gvmter,  11  N. 
Y.  368 ;  Eastrmm  v.  Shaw,  65  id.  522 ;  Sweet  v.  Cha/p^nan,  7 
Hun,  576;  C  N,  Bank  v.  Diefendorf,  123  K  Y.  191, 198.) 
Giving  prima  fade  evidence  of  a  fact  does  not  shift  the 
burden  of  proof.  {Heinman  v.  Hea/rd,  62  N.  Y,  448.)  The 
failure  of  plaintiff  to  produce  the  witnesses  Henderson  and 
Van  Valkenburgh,  as  witnesses  in  his  behalf,  were  strong  cir- 
cumstances against  him.  {Brooks  v.  Stern,  6  Hun,  516 ;  16 
J.  &  S.  436 ;  Bleecker  v.  Johnston,  69  N.  Y.  309.) 

Henry  Bacon  for  respondent.  The  fact  that  this  note,  which 
was  given  in  part  for  the  purchase-price  of  a  patent  right,  did 
not  have  written  upon  its  face  the  statement  that  it  was  given 
for  a  patent  right  as  required  by  the  Laws  of  1887,  did  not 
render  the  note  invalid  in  the  hands  of  the  plaintiff  as  a  hona 
fide  holder  for  value.  {Herdic  v.  Roessler,  109  N.  Y.  127.) 
Plaintiff  is  entitled  to  recover  because  he  showed  that  he  was 
a  purchaser  in  good  faith  for  value  and  before  maturity,  even 
if  the  note  was  fraudulently  diverted  by  Henderson.  {Moore 
V.  Ryder,  65  N.  Y.  438 ;  SayheU  v.  N.  C  Bamk,  54  id.  288 ; 
Dali'ymple  v  HiUeiihrand,  62  id.  5 ;  Cowing  v.  Altman,  71 
id.  435  ;  Chapman  v.  Rose,  56  id.  137.)  The  court  properly 
directed  the  verdict  for  the  plaintiff  under  the  well-settled 
rule  that  unless  the  evidence  makes  out  a  cajse  upon  which 
a  jury  would  be  authorized  to  find  fraud  or  bad  faith  upon  the 
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part  of  the  purchaser  of  commercial  paper,  it  is  the  duty  of 
the  court  to  direct  the  verdict  in  his  favor.  (  Welch  v.  Sage, 
47  K  Y.  143,  153 ;  KeUj/  v.  Burroughs,  33  Hun,  349 ;  102 
N.  Y.  93 ;  Cowing  v.  Altmany  71  id.  435.) 

Brown,  J.  This  action  was  brought  to  recover  the  amount 
claimed  to  be  due  upon  a  promissory  note  made  by  the  defend- 
ant whereby  he  promised  to  pay  to  H.  D.  Henderson  or  bearer 
one  thousand  dollars  with  interest  six  montlis  after  date  at  the 
Spraker  National  Bank  at  Canajoharie,  and  by  said  Hender- 
son transferred  for  value  to  the  plaintiff  within  a  few  days 
after  its  execution. 

The  principal  defense  relied  upon  to  defeat  a  recovery  was 
that  the  plaintiff  was  not  a  honajide  holder  of  the  note. 

The  trial  court  directed  a  verdict  for  the  plaintiff,  thus  dis- 
posing of  this  question  as  one  of  law,  and  refused  a  request  by 
the  defendant  to  submit  it  to  the  jury. 

The  evidence  given  upon  the  part  of  the  defendant  was 
sufficient  to  warrant  the  conclusion  that  the  note  had  been 
obtained  from  him  through  a  fraud  practiced  upon  him  by 
Henderson  and  Van  Valkenburgh  and  the  burden  was  thus 
cast  upon  the  plaintiff  to  show  that  he  was  a  honajide  pur- 
chaser. (  Voaburgh  v.  Diefendorf,  119  N.  Y.  357,  and  cases 
cited.) 

This  burden  the  plaintiff  met  by  his  own  evidence  as  to  the 
circumstances  attending  the  purchase  and  his  knowledge  of 
the  party  from  whom  he  obtained  it,  and  the  credibility  of  his 
testimony  was  for  the  jury  to  determine. 

That  question  was  decided  in  Canajoharie  Nail,  Ba/nk  v. 
Diefendarf  (123  N.  Y.  191).  That  case  was  upon  a  note 
obtained  by  the  same  parties  from  this  defendant  and  grew 
out  of  the  same  transaction  as  the  note  in  suit  and  was  trans- 
ferred to  the  bank  by  Henderson. 

The  question  of  the  good  faith  of  the  bank's  purchase 
depended  entirely  upon  the  evidence  of  its  cashier,  and  it  was 
held  that  his  relation  to  the  bank  and  his  interest  in  the  trans- 
action brought  him  within  the  rule  that  the  credibility  of  a 
SiGKELS — ^VoL.  LXXXV.         2 
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party  or  an  interested  witness  is  a  question  for  the  jury  to 
determine.  No  distinction  in  this  respect  is  apparent  between 
that  case  and  the  one  under  consideration.  The  court,  there- 
fore, erred  in  refusing  to  submit  the  case  to  the  jury  and  the 
judgment  must  be  reversed. 

It  was  also  claimed  that  the  note  was  void  for  usury  in  that 
before  it  had  any  legal  inception,  it  was  transferred  to  the 
plaintiff  at  a  discount  much  greater  than  the  legal  interest. 

The  question  of  usury  was  not  raised  at  the  trial  in  the 
Canajoharie  bank  case,  and  there  was  no  ruling  which  pre- 
sented it  for  consideration  in  this  court,  and  we  cannot,  there- 
fore, assume  that  the  court  decided  it,  although  it  was  Incidently 
referred  to  in  the  opinion. 

We  think  tliat  defense  is  not  available  in  this  case. 

The  substance  of  the  defendant's  evidence  was  that  Hender- 
son and  Van  Valkcuburgh  represented  that  they,  with  one 
Ackley,  were  engaged  in  business  as  partners;  that  they 
could  buy  out  Ackley  for  $8,000;  and  by  these  and  other 
representations  induced  defendant  to  agree  to  become  a 
member  of  the  iirm  in  Ackley's  place  and  to  execute  and  deliver 
his  notes  to  tliem  for  $8,000. 

That  the  notes  were  to  be  held  by  the  firm  and  were  not  to 
be  sold  or  disposed  of  and  were  to  be  paid  out  of  the  proceeds 
of  the  business. 

Although  these  representations  were  false,  it  cannot  be  said 
that  the  notes  had  no  legal  inception. 

They  wore  intended  to  represent  an  obligation. 

The  rule  which  renders  void  a  note  in  the  hands  of  a  third 
party,  who  has  purchased  at  a  discount  greater  that  the  legal 
interest  applies  to  instruments  that  have  no  inception  between 
the  parties  or  which  are  not  intended  to  be  available  until 
discounted.      This  note  in  suit  does  not  fall  within  that  rule. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Pottee,  J.,  not  sitting. 

Judgment  reversed.  ^ 
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Michael  Levy  et  al.,  Eespondents,  v.  Emanuel  Newman,. 

Appellant 

Statutes  providing  the  procedure  for  assessing  and  collecting  taxes,  for 
the  sale  of  land  for  their  non-payment,  and  for  the  redemption  of  lands 
sold  for  unpaid  taxes,  are  applicable  to  infants  and  persons  under  dis- 
abilities, unless  they  are  excepted  from  the  operation  of  the  act. 

The  prrovision  of  the  charter  of  the  city  of  Brooklyn  of  1878  (§  9,  tit.  8, 
chap.  863,  Laws  of  1878),  providing  that  where  lands  sold  for  unpaid 
taxes  belong  to  an  infant  having  no  guardian,  no  conveyance  shall  be- 
executed  by  the  registrar  until  at  least  one  month  after  a  guardian  has- 
been  appointed  or  the  disability  removed,  and  until  the  expiration  of  the 
month  authorizing  the  redemption,  does  not  apply  to  the  sale  and 
redemption  of  land  sold  for  taxes  readjusted  under  the  act  of  1888  (Chap. 
114,  Laws  of  1888),  providing  for  the  settlement  and  collection  of  arrear- 
ages of  unpaid  taxes  in  said  city. 

Accordingly  held,  where  an  infant  owner  of  land,  sold  in  pursuance  of  the- 
latter  act,  was  served  personally  with  notice  of  sale  and  failed  to  redeem 
within  the  time  prescribed  by  the  act,  that  the  right  of  redemption  and 
the  title  of  the  infant  was  cut  off. 

Reported  below,  50  Hun,  488. 

(Argued  October  8,  1891;  decided  October  20,  1891.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  November  12, 1888,  which  affirmed  a  judgment  in  favor 
of  plaintifEs  entered  on  tlie  decision  of  the  court  on  trial  at 
Circuit,  without  a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Fernando  Salinger  for  appellant  Notwithstanding  the 
statute  apparently  fully  legislated  upon  the  subject  of  tax  sales^ 
the  absence  of  any  provision  for  service  upon  infants  and 
the  manner  in  which  they  might  be  treated  and  what  protec- 
tion  they  should  have,  clearly  shows  that  the  charter  provision 
should  govern.  (Laws  of  1848,  chap.  319 ;  Laws  of  1860, 
chap.  360  ;  Zefevre  v.  Lefevre^  59  N.  Y.  435 ;  PeopU  y.Jaehne^ 
103  id.  182 ;   U.  S.  v.  Ti/mariy  11  Wall.  88.)     The  law  implies 
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into  the  statute  an  exception  in  favor  of  infants.     {Coy  v.  Cay^ 
16  Minn.  119.) 

Ira  Leo  Bamberger  for  respondents.  A  general  law  for  the 
sale  of  delinquent  lands  includes  lands  of  infants.  (Burroughs 
on  Taxation,  362  ;  Black  on  Tax  Titles,  §  193  ;  Mettz  v.  Ilippa^ 
96  Penn.  St.  15  ;  Prior  v.  Rybum^  16  Ark.  671 ;  Machine 
V.  TJwmpaon^  17  id.  199;  /Smith  v.  Macmi^  20  Ark.  17.) 
Chapter  114  of  the  Laws  of  1883  was  intended  to  cover  the 
whole  subject  of  the  adjustment  of  taxes  in  the  city  of  Brook- 
lyn, and  contains  no  provision,  directly  or  indirectly,  for  the 
appointment  of  a  guardian.  {CromweU  v.  MacLean^  123  N. 
Y.  485  ;  Ileckman  v.  Pinkney^  81  id.  211 ;  People  ex  rd,  v. 
City  of  BrooUyn,  69  id.  605.) 

FoLLETT,  Ch.  J.  This  action  was  brought  to  recover  the 
purchase-price  of  land,  which  September  1,  1887,  the  plaintiffs 
contracted  to  sell  and  the  defendant  to  buy,  by  an  executory 
contract  to  be  performed  October  17, 1887.  The  defense  inter- 
posed is  that  the  plaintiffs  were  unable  to  convey  a  perfect 
title.  February  3,  1886,  the  registrar  of  arrears  of  the  city 
of  Brooklyn  sold  the  lot  in  question  to  David  J.  Eisner  (from 
whom  the  plaintiffs,  through  mesne  conveyances,  derived  their 
title)  for  unpaid  taxes,  pursuant  to  chapter  114  of  the  Laws  of 
1883.  At  this  time,  three  infants  owned  five-ninths  of  the 
land  as  tenants  in  common  with  several  adults  who  owned 
four-ninths.  The  adults  and  infants  were  personally  served 
with  notice  of  the  sale,  but  failed  to  redeem  within  the  tmie 
prescribed  by  statute.  Neither  of  the  infants  had  a  general 
guardian,  and  the  defendant  insistu  that  their  right  of  redemp- 
tion has  not  been  cut  off. 

By  title  8  of  chapter  863  of  the  Laws  of  1873  (the  late 
charter  of  the  city  of  Brooklyn),  a  department  of  arrears  was 
created  and  charged  with  the  duty  of  selling  property  for 
unpaid  taxes.  By  this  title,  the  procedure  by  which  sales  were 
to  be  made  and  redemption  effected  was  prescribed  with  par- 
ticularity.    Section  9  of  this  title  provides : 
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"  Sbotion  9.  Whenever  such  registmr  shall  receive  satis- 
factory information  that  the  land  so  sold  belongs  to  an  idiot 
or  insane  person,  for  whose  estate  no  committee  shall  have 
been  appointed,  or  to  an  infant  having  no  gnardian,  he  shall 
not  execute  a  conveyance  of  their  lands  until  at  least  one 
month  after  he  shall  have  legal  evidence  that  such  disability 
has  been  removed  or  a  committee  or  guardian  of  the  estate 
has  been  appointed.  And  until  the  expiration  of  said  month, 
such  committee  or  guardian  may  redeem  such  land  in  the  same 
manner  as  hereinbefore  provided." 

On  the  16th  of  March,  1883,  tiie  taxes  in  arrear  in  this  city 
exceeded  ten  millions  of  dollars,  and  on  that  date  chapter  114, 
L.  1883,  was  passed,  by  which  the  board  of  assessors  was 
authorized  to  determine  the  proportion  of  the  taxes  in  arrear 
assessed  prior  to  July  1,  1882,  which  ought  to  be  paid.  The 
amounts  found  to  be  equitably  chargeable  to  each  piece  of 
property  were  to  be  a  lien  on  the  land,  and  a  complete  scheme 
was  provided  for  collecting  the  readjusted  taxes,  and  in  case  of 
their  non-payment,  for  the  sale  of  the  property  against  which 
they  were  asseased,  and  for  the  redemption  of  the  property  sold 
pursuant  to  the  act  It  is  not  asserted  and  could  not  be  suc- 
cessfully, that  tiie  readjusted  taxes  could  be  collected  by  the 
procedure  prescribed  by  the  charter  of  1873,  but  they  could 
only  be  by  the  mode  provided  by  chapter  114,  from  which 
section  9  above  quoted  is  omitted.  This  section  was  not 
repealed  by  the  act  of  1883,  but  by  the  terms  of  the  statute, 
the  section  became  wholly  inapplicable  to  the  sale  and  redemp- 
tion of  land  for  taxes  readjusted  under  the  statute  of  1883. 

The  right  to  redeem  lands  sold  to  enforce  the  collection  of 
taxes  assessed  against  it,  is  purely  statutory,  and  statutes  pro- 
viding the  procedure  for  assessing  and  collecting  taxes  for  the 
sale  of  land  for  their  non-payment,  and  for  the  redemption  of 
lands  sold  are  applicable  to  infants  and  persons  under  disabili- 
ties, unless  they  are  excepted  from  their  operation.  {Metz  v. 
HippSy  96  Penn.  St.  15;  Smith  v.  Macon,  20  Ark.  17;  2 
Black  Tax  Titiee  [6th  ed.],  §  713 ;  Cooley  Tax.  [2d  ed.]  533, 
534 ;  Burroughs  Tax.  362 ;  Ang.  Lim.  [6th  ed.]  §  184.) 
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It  is  a  general  rule  that  statutes  limiting  the  time  in  which, 
and  prescribing  the  procedure  by  which,  rights  shall  be 
enforced,  are  applicable  to  persons  under  disabilities,  unless 
expressly  excepted.  {BucJdin  v.  Ford^  5  Barb.  393 ;  Bcmk 
of  the  State  of  Alabama  v.  Dalton^  9  How.  [U.  S.]  522 ;  The 
Sam  Slick,  2  Curtis  C.  C.  480 ;  U.  S.  v.  Maiilard,  4  JBen.  459 ; 
IloiveU  V.  Hair,  15  Ala.  194;  Ang.  Lim.  [6th  ed.]  §  194.) 

The  title  of  the  persons  owning  the  fee  at  the  time  of  a  tax 
sale,  both  infants  and  adults,  was  cut  oflE  by  the  sale,  and  by 
their  failure  to  redeem  within  the  time  and  in  the  manner  pro- 
vided by  the  statute  under  which  the  sale  was  miade.  It  iiir 
lows  that  the  plaintiflEs  tendered  to  the  defendant  a  good  title, 
and  they  are  entitled  to  recover  the  purchase-price. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Mary  E.  Hughes,  Respondent,  v.  The  Metropolitan 
Elevated  Railway  Company  et  al.,  Appellants. 

"The  right  of  an  owner  of  a  lot,  abutting  on  a  public  street  in  a  city  to  use 
and  enjoy  the  light,  air  and  access  afforded  by  the  street,  is  an  appurte* 
nance  of  his  lot  and  property,  for  which,  if  taken  for  purposes  incon- 
sistent with  street  uses,  compensation  must  be  made,  and  if  not  taken, 
but  injured  by  such  uses,  the  damages  sustained  may  be  recovered. 

This  right  does  not  origmate  in  a  grant,  and  so  its  existence  need  not  be 
established  by  conveyance  in  specific  terms,  nor  by  adverse  possession; 
it  arises  by  operation  of  law  from  contiguity,  and  its  existence  is 
presumed. 

The  use  of  a  city  street  by  an  elevated  railroad  is  a  use  inconsistent  with 
the  purposes  for  which  such  streets  are  designed. 

The  term  "  abutting  lot "  means  one  bounded  on  the  side  of  a  public  street, 
in  the  bed  or  soil  of  which  the  owner  of  the  lot  has  no  title,  interest  or 
private  rights,  except  such  as  are  incident  to  a  lot  so  situated. 

It  9eefn$,  the  presumption  existing  in  favor  of  an  abutting  lot  owner  may  be 
rebutted  by  showing  that  the  rights  have  been  parted  with  in  any  of  the 
modes  by  which  incorporeal  hereditaments  may  be  transferred,  surren- 
dered or  lost. 

'The  burden  of  rebutting  such  presumption,  however,  is  on  the  party  who 
claims  to  have  acquired  such  right. 
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In  an  action  to  recover  damages  for  injuries  to  plaintiff's  property  abutting 
on  a  public  street  in  New  York  city,  the  fee  of  which  is  in  the  city,  aris- 
ing from  the  building  and  maintaining  of  defendants'  elevated  road  in 
said  street,  the  following  facts  appeared:  The  construction  of  said  road 
vas  commenced  in  July,  1878.  The  premises  were  then  owned  by  E., 
who,  in  December  of  that  year,  sold  and  conveyed  them,  and  to  his  title 
plaintiff  claimed  to  liave  succeeded  in  November,  1881.  Defendants, 
upon  crossexamination  of  one  of  the  grantees  of  E.,  drew  forth  evidence 
to  the  effect  that  they  bought  and  owned  the  lot;  that  the  other  grantees 
conveyed  to  him,  and  that  he  became  the  sole  owner.  Defendants  also, 
for  the  purpose  of  showing  a  lien  on  the  premises,  introduced  in  evidence 
a  mortgage  thereon  executed  by  £.,  and  proved  that  he  purchased  it  in 
1878.  Defendants  raised  no  question  on  the  trial  as  to  plaintiff's  title,  and 
requested  no  finding  that  she  had  no  title,  or  that  title  was  in  another, 
but  excepted  to  a  finding  of  title  in  plaintiff.  Held,  untenable;  that  it 
could  not  be  held  the  finding  had  no  evidence  to  sustain  it. 

For  the  purpose  of  rebutting  the  presumption  that  plaintiff  owned  the 
easements  in  the  street,  defendants  proved  that  before  she  acquired  title 
said  easements  had  been  interfered  with  substantially  to  the  same  extent 
as  when  the  action  was  brought.  They  also  proved  that  proceedings 
had  been  instituted  to  acquire  from  plaintiff  the  right  to  maintain  and 
operate  the  road  in  front  of  her  premises,  and  the  court  found  that  in 
such  proceedings  plaintiff  had  been  duly  served  and  brought  into  court, 
and  that  they  were  still  pending.  Held,  that  the  defendants'  evidence 
amounted  to  an  admission  that  they  occupied  the  street  in  subordination 
to  plaintiff's  right  to  compensation. 

Also  held,  that  plaintiff  was  entitled  to  recover  a  sum  awarded  for  damages 
to  the  fee,  as  a  condition  of  defendants  being  allowed  to  continue  the 
structure  and  operation  of  its  road. 

Beported  below,  25  J.  &  S.  879. 

(Argued  June  1, 1891;  decided  October  27,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
January  6,  1890,  which  affirmed  a  judgment  in  favor  of  plain 
tiff,  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

This  action  was  begun  November  16,  1887,  to  recover  a 
judgment :  (1)  For  the  damages  to  the  rental  value  of  No. 
138  "West  Fifty-third  street,  alleged  to  have  been  occasioned 
by  the  construction  and  operation  of  the  defendants'  elevated 
railroad  in  the  street  in  front  of  the  premises;  and  (2)  to 
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restrain  them  from  thereafter  continuing  their  road  in  front  of 
the  premises. 

The  construction  of  the  road  was  begun  in  this  street  in 
July,  1878 ;  it  was  finished  in  November  of  that  year  and  was 
put  in  operation  in  June,  1879.  It  does  not  appear  who  owned 
or  was  in  possession  of  the  premises  when  the  road  was  begun 
and  completed.  In  1838  the  city  of  New  York  acquired  the 
title  to  the  land  of  West  Fifty-third  street  which  was  in  that 
year  opened  as  one  of  the  public  streets  in  the  city  pursuant  to 
chapter  115,  Laws  of  1807,  and  chapter  86,  Laws  of  1813. 

Tx)t  No.  138  is  bounded  on  the  north  by  the  south  side  of 
Fifty-third  street  and  its  owners  have  never  had  any  title  or 
estate  in  the  soil  of  that  street  and  no  interests  or  private 
rights  therein  except  such  as  are  incident  to  lots  so  situated. 
December  31,  1878,  Augusta  A.  Eising  assumed  to  convey  No. 
138  "West  Fifty-third  street  to  James  R.  Breen,  Alfred  G. 
Nason  and  George  W.  Hughes.  In  March,  1879,  the  plaintiff 
entered  into  possession  and  has  since  remained  in  possession  of 
the  premises.  October  4,  1880,  Breen  and  Nason  conveyed 
their  interest  in  tlie  lot  to  George  W.  Hughes,  plaintiff's  hus- 
band, who,  November  29,  1881,  conveyed  his  interest  in  them 
to  Fitzsimmons,  who  on  the  same  day  conveyed  his  interest  to 
the  plaintiff.  Such  is  the  paper  title.  The  record  does  not 
disclose  who  assumed  to  own  or  was  in  possession  of  the  lot  at 
any  time  prior  to  December  31,  1878,  the  date  of  the  deed  of 
Augusta  A.  Eising. 

The  answer  in  the  main  is  a  denial  upon  information  and 
belief  of  the  allegations  of  the  complaint  and  presents  as 
aiBrmative  defenses  that  on  the  6th  day  of  March,  1868, 
Augusta  Eising  executed  a  mortgage  upon  the  premises  to 
Henrich  Wiener,  which  said  mortgage  is  owned  by  Eliza 
Wiener.  The  answer  further  alleges  that  the  defendants'  road 
was  constructed  and  operated  before  plaintiff  owned  or  occu- 
pied the  lot  and  house  and  while  they  were  owned  and  occupied 
by  another  "  and  that  if  any  damages  were  inflicted  upon  said 
premises,  or  if  any  destruction  or  loss  of  easements  has  been 
occasioned  ^^    *    *    *    the  said  damage  was  then  inflicted  or 
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said  loas  or  destruction  of  easements  then  took  place  and  that  tlie 
plaintiff  herein  is  not  the  owner  of  the  cause  of  action  for  such 
damages.  The  answer  also  sets  up  the  six  and  ten  year  Statutes 
of  Limitations  and  that  plaintiff  and  her  predecessors  in  title 
made  no  objection  to  the  construction  or  the  running  of  the 
road.  The  answer  also  sets  up  that  on  April  14,  1888,  the 
Metropolitan  Elevated  Kailroad  Company  began  proceedings 
to  acquire  by  condemnation  the  rights  appertaining  to  the 
premises  and  belonging  to  the  plaintiff  which  were  interfered 
with  by  the  construction  and  operation  of  the  road.  The 
pendency  of  these  proceedings  was  set  up  in  the  answer  as  a 
defense  to  this  action.  The  cause  was  tried  in  December, 
1888,  and  upon  the  decision  rendered  a  judgment  was  entered 
June  7,  1889,  awarding  (1)  $3,500  damages  for  the  injury 
caused  to  the  rental  value  of  the  premises  between  November 
16,  1887  (the  date  when  the  action  was  begun),  and  the  date 
of  the  decision  ;  and  (2)  a  perpetual  injunction  restraining  the 
continuance  of  the  road  in  front  of  the  premises  unless  the 
defendants  paid  to  the  plaintiff  $9,000  found  to  be  the  value 
of  the  rights  appurtenant  to  the  lot  which  had  been  interfered 
with  by  the  road. 

Further  facts  appear  in  the  opinion. 

John  F,  Dillon^  Jvlien  T.  Davies  and  Brainard  ToUes 
for  appellants.  Plaintiff  failed  to  prove  title,  as  against  the 
defendants,  either  to  the  abutting  property  in  question  or  to 
any  easements  in  Fifty-third  street.  {Mitchell  v.  M.  E,  R.  Co.^ 
56  Hun,  543 ;  Gardner  v.  Hearty  1  N.  Y.  528  ;  Churchill  v. 
Onderdmk,  59  id.  134 ;  Millar  v.  Z.  Z  R,  Co,,  71  id.  380 ; 
Mayor,  etc,,  v.  Carleton,  113  id.  284 ;  Carleton  v.  Da/rcy,  90 
id.  566 ;  Lane  v.  Gould,  10  Barb.  255  ;  Clute  v.  Vris,  31  id. 
515 ;  Dominy  v.  Miller,  33  id.  389 ;  2  Washb.  on  Eeal  Prop. 
§284;  Washb.  on  Easements,  chap.  5,  §  7;  Cartwright  v. 
Mapleitden,  53  N.  Y.  652 ;  S.  V.  O.  Asylum  v.  City  of  Troy, 
76  id.  113 ;  Dyer  v.  Sandford,  7  Mete.  395  ;  Winter  v.  Brock- 
well,  8  East.  308 ;  Morse  v.  Copdand,  2  Gray,  302 ;  Iloch  v. 
M.  K  R.  Co.,  37  K  Y.  S.  K.  200 ;  Laws  of  1850,  chap.  140, 
SicKBLS  —Vol.  LXXXV.        3 
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§  14 ;  Code  Civ.  Pro.  §  1502.)  The  plaintiflE  failed  to  show 
herself  entitled  to  substantial  damages  or  to  an  equitable 
remedy.  {Hart  v.  Laury,  121  K  Y.  636,  643;  Geyiet  v.  D. 
ik  //.  a  Co,,  34  N.  Y.  S.  E.  247 ;  Jeffera  v.  Jefers,  107  N. 
Y.  653;  Coming  v.  T.  L  i&  .V.  Co.,  40  id.  220-  Clinton  v. 
3fye/'8,4r(j  id.  521 ;  Morgan  v.  Bingha^ntim,  102 id.  600  ;  Troy, 
etc.,  li.  Co.  V.  JI.  T.,  etc.,  li.  Co.,  86  id.  106, 123, 126  ;  People 
V.  M.  T.  Co.,  31  Ilun,  596 ;  Drake  v.  //.  li.  li:  li.  Co.,  7 
Barb.  508 ;  Jerome  v.  lioss,  7  Johns.  Ch.  315 ;  Livingston  v. 
Livingston,  6  id.  497  ;  Sargeani  v.  George,  56  Vt.  627 ;  Blake 
V.  The  City,  26  Barb.  301 ;  Attorney-General  v.  Nichols,  16 
Ves.  342 ;  Henderson  v.  N.  Y.  C.  cfc  //.  B.  B.  B.  Co.,  78  N. 
Y.  423,  730 ;  Uline  v.  .V.  Y.  C.  cfe  //.  7i*.  B.  li.  Co.,  101  id. 
98,  118;  Story  v.  N.  Y,  K  B.  Co.,  90  id.  122,  148,  171, 179; 
Bond  V.  M.  E.  B.  Co.,  112  id.  189,  190;  Tallman  y.  M.  E. 
B.  Co.,  121  id.  119,  125 ;  Ahendroth  v.  M.  B.  Co.,  122  id.  1, 
17;  N.  Y.  E.  B.  Co.  v.  F.  N.  Bank,  135  U.  S.  432,  440; 
Taylor  v.  M.  E.  B.  Co.,  18  J.  &  S.  311,  322,  328 ;  Mattr 
lage  v.  N.  Y.  E.  B.  Co.,  11  ]S^.  Y.  Supp.  482;  Brmh 
V.  M.  E.  B.  Co.,  26  Abb.  [X.  C]  73;  Gray  v  N.  Y 
E  B.  Co.,  12  K  Y.  Supp.  542;  Welsh  v.  N.  Y.  E  B. 
Co.,  Id.  545  ;  Purdy  v.  M.  B.  Co.,  36  N.  Y.  S.  R.  43 ; 
Newjnan  v.  3L  E  B.  Co.,  118  X.  Y.  618  ]  T.  iS:  B.  B. 
B.  Co.  V.  La^,  13  Barb.  169 ;  Bi  re  JY.  Y,  L.  <&  W.  B. 
B.  Co.,  27  Hun,  151;  In  re  N.  Y.,  W.  S.  c&  B.  B.  B.  Co., 
29  id.  609 ;  In  re  C.  tfe  S.  V.  B.  B.  Co.,  56  Barb.  456 ;  In  re 
xY.  r.  a  cfe  //.  B.  B.  B.  Co.  V.  Judge,  15  Hun,  63 ;  In  re 
Furinnn  Street,  17  Wend.  649;  Cooley  on  Const.  Lim.  565  ; 
Lewis  on  Em.  Domain,  §  478  -,  S.  A.  B.  Co.  v.  M.  E  B.  Co., 
56  Hun,  122 ;  P.,  etc.,  B.  Co.  v.  Vance,  115  Penn.  St.  325 ; 
Lawrence  v.  Boston,  119  Mass.  126;  Moulton  v.  N.  W.  Co., 
137  id.  163  ;  Harrison  v.  /.  M.  B.  Co.,  36  la.  323 ;  Booin  Co. 
V.  PatUrson,  98  U.  S.  403  ;  C.  B.  li.  Co.  v.  Andrews,  26  Kan. 
702  ;  Like  v.  McKinstry,  41  Barb.  186 ;  4  Keyes,  397 ;  Dodge 
.  V.  Colby,  108  N.  Y.  445 ;  Linden  v.  Graham,  1  Duer,  670 ; 
Mahon  v.  N.  Y.  C.  B.  B.  Co.,  24  N.  Y.  658;  Ottencd  v.  N. 
T.y  L.  <6  W.  B.  B.  Co.,  119  id.  603 ;  iT.  Y.  JV.  E.  Bank  v. 
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M.  K  B.  Co,,  108  N.  Y.  660 ;  l^encer  v.  P.  P,  R.  Co.,  23 
W.  Va.  406 ;  &Mson  v.  61,  eta,,  R,  Co.,  75  111.  74 ;  Ri^gney  v. 
City  of  Chkago,  102  id.  64 ;  C,  etc.,  R.  R.  Co.  v.  Zoeh,  118 
111.  203 ;  C.j  etc.,  R.  R.  Co.  v.  Maker,  91  id.  312 ;  R.  R.  Co. 
V.  Duncan,  111  Penn.  St.  352;  G^Brien  v.  Penn.  R.  Co., 
119  id.  184 ;  R.  R.  Co.  v.  McCutcheon,  7  Atl.  Kep.  146 ; 
Denver,  etc.,  R.  Co.  v.  Domke,  11  Col.  247.)  The  right  of 
the  owner  at  the  time  when  the  elevated  railroad  was  con- 
etrncted  to  compensation  for  the  depreciation  in  value  thereby 
caused,  is  established  by  the  Henderson  case,  is  consistent  with 
legal  principles  and  it  is  not  inconsistent  with  the  doctrines  of 
the  Uline  and  Pond  cases,  or  any  other  cases  in  this  court. 
{Peck  V.  Goodherlett,  109  N.  Y.  180 ;  112  id.  189 ;  Jesser  v. 
Gifford,  4  Burr.  2141  ;  Mofvre  v.  HaU,  L.  R  [3  Q.  B.  Div.] 
178 ;  Goddard  on  Easements,  404 ;  Code  Civ.  Pro.  §  1665 ; 
PorUr  V.  Jf.  E.  R.  Co.,  120  K  Y.  289  ;  King  v.  Mayor,  etc., 
102  id.  171 ;  McFadden  v.  Johnson,  72  Penn.  St.  335  ;  Sar- 
gent V.  Machias,  65  Me.  591 ;  AUyn  v.  P.  R.  R.  Co.,  4  R  I. 
457 ;  Ten  Brooke  v.  Jdhke,  77  Penn.  St.  392 ;  Turnpike  Road 
V.  Brosi,  22  id.  29 ;  Dobbins  v.  Brown,  12  id.  75 ;  Simmer- 
man  v.  Union  Canal  Co.,  1  W.  &  S.  346 ;  ScJmylkill  Co.  v. 
Decker,  2  id.  34 ;  McLendon  v.  A.  R.  R.  Co.,  54  Ga.  293 ; 
Pomeroy  v.  C.  R.  R.  Co.,  25  Wis.  641 ;  Verdier  v.  P.  R. 
R.  Co.,  15  S.  C.  476 ;  /.  R.  Co.  v.  Allen,  100  Ind.  409 ;  G. 
R.  R.  Co.  V.  Pfeufer,  56  Tex.  66 ;  M.  R.  R.  Co.  v.  Strange, 
63  Wis.  178 ;  Caldwell  v.  Bank,  20  Ind.  294.) 

Edtoin  M.  Felt  for  respondent.  The  objection  to  the  ques- 
tion to  the  expert  witness  Guthrie,  '*What,  in  your  opinion, 
would  be  the  fair  market  value  of  these  premises  in  case  the 
defendants'  structure  and  operation  of  its  road  was  not  in  Fifty- 
third  street,"  was  property  overruled.  {McGean  v.  M.  R.  Co., 
117  N.  Y.  219.)  The  court  properly  denied  defendants'  motion 
to  dismiss  the  complaint,  made  at  the  close  of  plaintiffs  case, 
on  the  ground  of  plaintiffs  alleged  laches  and  acquiescence  in 
defendants'  act.  \piatt  v.  Piatt,  58  N.  Y.  646 ;  Powers  v. 
M.  R.  Co.,  120  id.  182 ;  Ahendroth  v.  M.  R.  Co.,  122  id.  1 ; 
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Ormsby  v.  V.  C.  Co.,  56  id.  623 ;  Menendez  v.  Holt,  128  U. 
S.  523 ;  Campbell  v.  Seammi,  63  N.  Y.  582 ;  CJiapmcm  v. 
dty  of  Roohester,  110  id.  273 ;  Od^  v.  M.  B,  Co.,  56  Hun, 
199 ;  Wiseman  v.  Lucksengir,  84  N.  Y.  32.)  The  fact  that 
plaintiff  took  title  to  the  premises  in  question  after  the  defend- 
ants erected  their  structure  and  commenced  the  operation  of 
their  road,  forms  no  ground  of  objection  to  her  right  to  main- 
tain this  action  or  recover  the  damages  her  property  has  sustained 
since  she  became  its  owner  in  November,  1881.  {Coaler  v. 
Shipnum,  36  N.  Y.  553 ;  Dean  v.  M.  K  R.  Co.,  119  id.  560 ; 
SUyry  v.  N.  Y.  E.  R.  Co.,  90  id.  160 ;  Shepa/rd  v.  M.  R.  Co., 
117  id.  432 ;  Pond  v.  M.  E.  R.  Co.,  112  id.  188 ;  Ahendroth 
V.  M.  R.  Co.,  122  id.  11.)  The  amounts  awarded  by  the  court 
below  for  permanent  and  temporary  damage  were  reasonable 
and  fully  sustained  by  the  testimony,  and  the  same  having  been 
upheld  by  the  General  Term,  will  not  be  disturbed  by  this 
court.  (Code  Civ.  Pro.  §  1337 ;  People  v.  French,  123  N".  Y. 
636 ;  Flach  v.  VU.  of  Green  Island,  122  id.  107 ;  TaOma/n 
V.  M.  E  R.  Co.,  121  id.  119 ;  BroUtedt  v.  S.  R.  R.  Co.,  55 
id.  220 ;  Coming  y.  T.  I.  <&  N.  Co.,  40  id.  191 ;  CampheU  v. 
Seama/n,  63  id.  568;  Shepard  v.  M.  R.  Co.,  117  id.  442; 
Mitchell  V.  M.  E.  R.  Co.,  56  Hun,  543 ;  Weifebman  v.  M.  R. 
Co.,  32  N.  Y.  8.  R  682.)  It  was  not  necessary  for  respondent 
to  show  actual  possession  in  her  grantor,  Augusta  Eising,  or  in 
any  of  the  subsequent  grantors,  the  law  presumed  it.  {Doe  v. 
Buder,  3  Wend.  149 ;  Jackson  v.  Sharp,  9  Johns.  263 ;  Jack- 
son V.  Waters,  12  id.  365 ;  Jackson  v.  Thomas,  17  id.  293 ; 
LaFlamhois  v.  Jackson,  8  Cow.  587 ;  HurJhert  v.  Trvniiy 
Church,  24  Wend.  587 ;    Wim^  v.  Maycyr,  etc.,  5  J,  &  S.  171.) 

Cha/rles  Oibson  Bennett  for  owners  of  property  similarly 
situated.  The  fact  that  the  plaintiff  acquired  title  to  her 
premises  after  the  construction  of  the  railway  is  no  bar  to  tha 
relief  awarded  her  by  the  judgment.  (  Uline  v.  N.  Y.  C.  dk 
H.  R.  R.  R.  Co.,  101  N.  Y.  98 ;  Coming  v.  T.  Z  cfe  N. 
Factcn-y,  40  id.  191 ;  Broiestedt  v.  S.  S.  R.  R.  Co.,  55  id.  220 ; 
Brady  v.  Weeks,  3  Barb.  151 ;  Campbell  v.  Seama/n,  63  N» 
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Y.  568 ;  JSawie  v.  JSrahe,  3  Duer.  35 ;  Pond  v.  M.  E.  R. 
Co.,  112  K.  Y.  186 ;  Griswold  v.  M.  L\  Ji.  Co,,  122  id.  102.) 

G.  WtUett  Van  Neat  for  owners  of  property  similarly  situ- 
ated. The  rights  of  a  plaintiff  acquiring  title  to  real  estate 
by  the  ordinary  form  of  conveyance  after  the  construction  of 
an  elevated  railway,  are  the  dame  as  those  of  his  vendor  at  the 
time  of  purchase.  {Lahr  v.  M.  E.  B.  Co.,  104  N.  Y.  268  ; 
Stary  v.  iT.  T.  E.  R.  Co.,  90  id.  145 ;  HilU  v.  MUler,  3 
Paige,  254 ;  Taylor  v.  Hopper,  62  N.  Y.  649  ;  Arnold  v.  JBT. 
R.  R.  R.  Co.,  55  id.  661 ;  Griswold  v.  M.  E.  R.  Co.,  122  id. 
102  ;  Shepa/f^d  v.  M.  R.  Co.,  117  id.  442 ;  TaH/tnan  v.  M.  E. 
R.  Co.,  121  id.  1;?9.)  The  rule  of  damages  in  these  actions 
IS  the  diminished  rental  value  for  six  years  prior  to  the  bring- 
ing of  tlie  action,  and  in  providing  for  an  alternative  to  the 
injunction,  the  courts  adopt  the  same  rule  as  is  adopted  in 
condemnation  proceedings,  the  only  legal  method  of  acquiring 
the  easements,  viz. :  the  diminished  fee  value  of  the  whole, 
property.  (Sedg.  on  Dam.  34 ;  Francis  v.  SclweUkopf,  53 
N.  Y.  152 ;  Lahr  v.  M.  E.  R.  Co.,  104  id.  268 ;  InrePoiighr 
Jceepsie,  63  Barb.  151 ;  In  re  Boston,  31  Hun,  461 ;  In  re 

Uti<^,  56  Barb.  464 ;  In  re  N.  Y.,  35  Hun,  63 ;  In  re  If. 

Y.,  W.  S.  <&  B.  R.  R.  Co.,  29  id.  611 ;  In  re  Prospect,  13 
id.  345  ;  16  id.  261;  In  re  N.  Y,  W.  S.  <&  B.  R.  R.  Co.,  35 
id.  263  ;  In  re  N.  Y,  L.  dk  W.  R.  R.  Co.,  27  id.  151 ;  In  re 
N.  Y,  W.  S.  (&  B.  R.  R.  Co.,  Id.  537 ;  Bam/or  v.  McComh, 
60  Me.  290 ;  Buccleuch  v.  J/.  Co.,  L.  R.  [5  H.  L.]  458 ;  Aflden 
V.  R.  R.  Co.,  55  N.  H.  413.) 

Henry  G.  Atwater  for  owners  of  property  similarly  situ- 
ated. An  owner  of  property  abutting  on  the  line  of  the 
elevated  road  who  has  purchased,  after  the  building  of  the 
road,  can  maintain  an  action  for  damages  or  compel  the  rail- 
road company  to  offer  compensation  for  the  easements  taken 
by  the  erection  and  operation  of  the  road.  {Lahr  Ca^e,  104 
N.  Y.  287;  Dean  v.  M.  E.  R.  Co.,  119  id.  540;  UUne  t. 
If.  Y  a  dk  H.  R.  R.  R.  Co.,  101  id.  122.) 
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John  Brooks  Leavitt^  E.  W.  Tyler  and  Eugene  D, 
Hawkins  for  owners  of  property  similarly  situated.  Property 
abutting  upon  the  public  streets  in  the  city  of  JSTew  York  is 
entitled  to  easements  in  the  street  of  light,  air,  access,  etc. 
These  easements  are  appurtenant  to  the  property,  are  annexed 
t^  the  land  and  pass  by  grant  of  the  land  without  any  special 
wordsof  conveyance.  {Pond  Case^  112  N.  Y.  187 ;  Uline  Casey 
101  id.  98 ;  1  R.  S.  147 ;  Cmming  v.  T.  L  cfe  N,  Factory, 
40  id.  192.)  The  possession  of  the  elevated  roads  is  not 
advei'se,  but  under  license  by  act  of  legislature,  which  only 
extended  to  the  rights  of  the  public,  and  is  presumed  to  be  in 
subordination  to  the  rights  of  abutting  owners.  {Glover  v. 
M.  Ji.  li.  Co.,  19  J.  &  S.  1 ;  Broistedt  v.  S.  S.  R.  li.  Co.,  65 
N.  Y.  220.)  Ejectment  will  not  lie  for  a  mere  easement  nor 
for  an  incorporeal  hereditament.  (Tyler  on  Ejectment  [1st 
ed.]  41 ;  Child  v.  ChappeU,  9  N.  Y.  246 ;  Sedg.  on  Title, 
§§  101,  102,  146,  147.)  Easements  always  pass  with  the  prin- 
cipal estate,  so  as  to  entitle  the  purchaser  to  recover  for  the 
future  damage,  unless  there  was  a  prior  condemnation  which 
could  first  subject  the  property  to  a  servitude.  {Glover  v.  E. 
R.  Co.,  19  J.  &  S.  1, 12,  13 ;  2  Milliard  on  Real  Prop.  [3d  ed.] 
556 ;  IlnUeman  v.  Alhro,  18  N.  Y.  48 ;  Hills  v.  MiU&r,  3 
Paige,  254 ;  Watson  v.  E.  R.  Co.,  25  J.  &  S.  364.)  The  pur- 
chaser  subsequent  to  the  road  is  entitled  to  recover  the  fee 
damage.  {Broistedt  v.  S.  S.  R.  R.  Co.,  59  N.  Y.  220 ;  Eoote 
Y.  M.  R.  Co.,  36  K  Y.  S.  R.  120 ;  2  Ililliard  on  Real  Prop. 
[3d  ed.]  356 ;  Huttejneier  v.  AJhro,  18  N.  Y.  51 ;  Porter  v.  N. 
Y.  E.  R.  Co.,  120  id.  289  ;  MuUigan  v.  Elias,  12  Abb.  Pr. 
[N.  S.]  268 ;  N.  E.  Bank  v.  E.  R.  R.  Co.,  108  N.  Y.  660.) 

Potter,  J.  There  are  two  questions  to  be  considered  and 
decided  upon  this  appeal.  The  first  relates  to  the  plaintiffs 
title  to  the  premises  described  in  the  complaint,  including  the 
easements  of  access,  air  and  light,  or  her  right  to  damages  in 
consequence  of  the  alleged  interference  therewith  by  the  struo- 
ture  and  operation  of  the  railroad  by  the  defendants,  and  the 
second  relates  to  the  nature  and  measure  of  the  damages  the 
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plaintiff  may  legally  recover  of  the  defendants  and  the  mode 
of  enforcing  the  judgment  for  any  damages  that  may  be 
awarded  to  the  plaintiff. 

It  is  quite  manifest  from  a  study  of  the  record  in  this  case 
that  the  question  of  damages  formed  the  main  contention  in 
the  conrt  below.  Still  the  question  of  title  may  l)e  said  to 
fairly  arise  npon  this  appeal  and  was  fully  discussed  in  the 
very  able  and  elaborate  brief  of  the  appellants'  counsel. 

It  is  insisted  in  behalf  of  the  appellants  that  the  courts  below 
erred' in  holding  the  following  propositions:  (1)  That  the 
plaintiff  established  title  to  the  lot  and  to  the  rights  in  the 
street  appurtenant  to  the  lot ;  (2)  That  the  plaintiff  is  entitled 
to  compensation  for  the  diminution  ($9,000)  of  the  market 
value  of  the  lot  caused  by  the  completion  of  the  road  before 
she  purchased  the  premises  and  that  the  defendants  be  restrained 
from  continuing  the  road  imless  that  sum  is  paid. 

The  trial  court  found  as  facts :  "  First.  That  the  plaintiff  is 
now  and  has  been  since  the  29th  day  of  November,  1881, 
seized  of  an  estate  of  inheritance  in  fee  simple  absolute  in 
premises  No.  138  West  53rd  street  in  the  city  of  New  York 
and  in  all  the  easements  and  hereditaments  thereunto  apper- 
taining. To  this  finding  the  defendants  filed  the  following 
exception :  "  To  so  much  of  the  first  finding  of  fact  as  finds 
that  the  plaintiff  is  seized  of  an  estate  of  inheritance  in  fee 
simple  absolute  in  the  premises  there  mentioned."  This  finding 
is  now  challenged  as  one  "  without  any  evidence  tending  to 
sustain  it."    (Code  C.  P.  §  3.) 

Tlie  question  upon  the  record  before  this  court  is  not  simply 
whether  the  plaintiff  had  proved  her  title  when  she  rested, 
upon  the  trial  of  the  case,  but  whether  there  was  suflicient  evi- 
dence introduced  by  plaintiff  or  defendant  or  by  both  when 
the  evidence  was  finally  closed  and  submitted,  to  support  the 
finding  of  title  in  the  plaintiff  made  by  the  trial  conrt 

Four  deeds,  the  first  from  Mrs.  Eirfng,  dated  December  31, 
1878,  by  which  the  grantor  assumed  to  convey  the  lot  in  fee 
with  the  appurtenances,  and  under  which  the  plaintiff  claims 
to  have  acquired  title,  were  received  in  evidence  without  objec- 


24  Hughes  v.  M.  E.  R.  Co.  et  al.  [Oct., 

Opinion  of  the  Court,  per  Potter,  J. 

tion  being  taken  that  the  grantors  were  not  shown  to  liave  had 
title  or  possession  of  the  subject  of  their  grant  at  the  date  when 
they  assumed  to  convey.  Indeed  none  of  the  evidence,  written, 
or  oral,  relating  to  the  plaintiff's  title  or  possession  was  objected 
to  by  either  of  the  defendants.  It  was  proved  and  it  remained 
undisputed  that  the  plaintiff  had  resided  on  lot  No.  138  since 
March,  1879.  The  learned  counsel  for  the  defendants  proved 
by  his  cross-examination  of  George  W,  Hughes  that  he,  Breen 
and  Nason  bought  the  lot  from  Eising  in  December,  1878,  that 
they  owned  it,  that  Breen  and  Nason  afterwards  conveyed 
their  two-thirds  to  him,  and  to  quote  the  language  of  the  wit- 
ness, "  I  became  then  the  sole  owner  of  the  premises."  This 
witness,  having  title,  conveyed  the  lot  to  Fitzsimmons  November 
29,  1881,  who,  on  the  same  day  conveyed  it  to  the  plaintiff. 
Besides  this  evidence,  the  defendants  introduced  in  evidence  a 
mortgage  upon  the  premises  described  in  the  complaint  made 
by  Augusta  Eising  (one  of  the  predecessors  in  the  plaintiff's 
title)  to  John  W.  Stevens  on  December  31, 1878,  to  prove  that 
said  mortgage  was  a  lien  upon  said  premises.  Of  course  it 
could  not  be  a  lien  unless  the  mortgagor  had  some  title  or 
interest  in  the  premises.  On  the  sanxe  day  that  the  mortgage 
was  made  and  presumptively  subsequent  to  the  making  of  it, 
Augusta  Eising  gave  the  deed  in  the  chain  of  plaintiff's  title 
to  Breen,  Nason  and  Hughes. 

The  defendant  proved  the  mortgage  no  doubt  for  the  pur- 
pose of  raising  the  question  that  the  holder  of  the  lien  of  the 
mortgage  was  a  necessary  party  to  the  action. 

But  when  this  evidence  was  in  the  case  it  was  in  for  any 
other  purpose  it  might  legitimately  serve. 

It  served  to  show  title  in  plaintiff's  grantors  about  a  month 
before  the  road  was  completed  and  several  months  before  it 
was  operated  by  the  defendants  or  either  of  them.  And  tlie 
defendants  also  proved  that  this  house  and  lot  was  sold  by 
Stevens  to  Eising  in  1868  and  that  Eising  was  the  grantor  of 
Hughes.  It  is  true  this  was  proved  by  parol,  tliere  being  no 
objection  by  plaintiff  to  that  mode  of  proof.  It  does  not  lie 
in  the  mouth  of  the  defendants  upon  this  appeal  to  raise  any 
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question  as  to  their  own  mode  of  proving  facts  nor  to  the  facts 
proved  by  their  method.  This  sale  of  the  lot  in  question  to 
EUing^  grantor  of  Hughes  cfe  Nason^  was  ten  years  or  so 
before  the  defendants  began  to  constnict  the  road.  The  plain- 
tiff proved  by  witness  John  W.  Stevens,  without  objection, 
that  he  owned  the  lot,  built  and  sold  tlie  house  in  question  in 
1867  or  1868.  This  was  some  ten  or  eleven  years  before  the 
defendants  built  or  run  the  road  and  even  before  the  road  was 
chartered,  which  was  in  1875  or  1876.  This  witness  also  testi- 
fied, without  objection,  that  he  bought  the  lot  and  built  the 
house  in  question  and  sold  all  his  lots,  including  this  one  in 
question,  previous  to  1871. 

In  the  face  of  this  undisputed  evidence  and  in  the  absence 
of  any  assertion  during  the  trial  or  request  to  find  that  the 
plaintiff  was  without  title  to  No.  138,  or  that  any  other  person 
owned  or  claimed  to  own  it,  it  cannot  be  held  that  the  finding 
that  the  plaintiff  had  title  to  the  lot  in  fee  simple  was  without 
any  evidence  tending  tp  sustain  it. 

The  finding  above  quoted  contains  two  independent  proposi- 
tions ;  one  relating  to  the  title  to  the  lot  and  the  other  to  the 
title  to  the  street  rights  appertaining  to  the  lot.  The  excep- 
tion above  quoted,  which  was  the  only  one  filed  to  this  finding, 
relates  solely  to  the  title- to  the  lot.  But  the  court  also  found 
as  facts:  ^^  Six.  That  attached  to  the  plaintiff's  premises  above 
described  and  as  a  part  thereof,  was  and  is  an  easement  of 
light,  air  and  access  over  said  Fifty-third  street  and  appurte- 
nant thereto,  in  front  of  and  adjoining  said  premises,  of  which 
easement  the  plaintiff  has  been  possessed  since  November  29, 
1881."  "  Seventh.  That  plaintiff  acquired  with  said  premises* 
that  right  to  have  said  Fifty-third  street  kept  open  and  used 
as  a  public  street  and  highway."  The  defendants  filed  excep- 
tions to  these  findings  and  requested  the  court  to  find  the  con- 
verse, which  was  refused,  to  which  refusal  the  defendants 
excepted.  These  exceptions  raise  the  question  whether  there 
is  any  evidence  tending  to  sustain  the  finding  that  the  plaintiff 
acquired  title  to  the  riglits  in  the  street,  (Roberts  v.  Tobias^ 
120  N.  Y.  1.) 

SicKELS — Vol.  LXXXV.        4 
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Tlie  right  of  an  owner  of  a  lot  abutting  on  a  public  street  in  a 
city  to  use  and  enjoy  the  lights  air  and  access  afforded  by  the 
street  is  an  appui'tenance  of  his  lot  and  his  property  for  which,  in 
case  it  is  taken  for  purposes  inconsistent  with  street  uses,  com- 
pensation must  be  made ;  and  in  case  it  is  not  taken,  but  is 
injured  by  such  uses,  the  damages  sustained,  if  any,  may  be 
recovered.  The  use  of  a  street  by  an  elevated  road  for  carry- 
ing passengers  within  the  city  is  held  to  be  a  use  which  is 
inconsistent  with  tlie  purposes  for  wliich  city  streets  are 
designed.     {Kane  v.  N,  T.  E,  i?.  7?.  Co.,  125  X.  Y.  164.) 

These  street  rights  of  an  abutting  owner  are  not  originated 
by  grant  in  terms  of  such  incidental  rights  and  their  existence 
need  not  be  establislied  l)y  conveyances  in  sjxjciiic  terms  con- 
veying such  right,  for  there  are  none ;  nor  by  adverse  possession 
by  an  abutting  owner,  for  the  right  is  incapable  of  such  posses- 
sion as  against  the  city.  (Driggs  v.  Phillips,  103  N.  Y. 
77;  Elliott  R.  &  S.  065.)  The  private  rights  appurtenant 
to  abutting  lots  arise  by  operation  of  law  from  contiguity,  like 
rights  for  the  adjacent  and  subjacent  support  of  land,  and 
their  existence  is  presumed.  {Kane  v.  N,  Y.  E.  B,  R,  Co,^ 
125  N.  Y.  164,  185.)  To  prevent  a  misapplication  of  this  rule 
it  will  be  well  to  define  the  term  ''abutting  lot."  It  denotes, 
a  lot  bounded  on  \\\e  side  of  a  public  street,  in  the  bed  or  soil 
of  whicli  the  owner  of  the  lot  has  no  title,  estate,  interest  or 
private  rights  except  such  as  are  incident  to  a  lot  so  situated. 
The  presumption  existing  in  favor  of  the  abutting  lot  may  be 
rebutted  by  showing  that  Xha  riglits  have  been  parted  with  in 
any  of  the  modes  by  which  incorporeal  hereditaments  may  be 
transferred,  surrendered  or  lost.  The  Imrden  of  rebutting  the 
presumption  is  on  him  who  claims  to  have  acquired  such  riglit. 
{Haight  V.  Price,  21  N.  Y.  241;  Wash,  on  Eas.  [2d  ed.]  221, 
288.)  To  rebut  this  presumption,  the  defendant  proved  that, 
for  three  years  before  the  plaintiff  acquired  title  to  tlie  lot,  the 
light,  air  and  access  from  the  street  had  been  continuously 
interrupted  by  the  elevated  road  in  the  same  manner  and  sub- 
fitantiallv  to  the  same  extent  as  it  was  when  the  action  was 
begun.     They  also  proved  that  the  Metropolitan  Railway  Com- 


1891.]  Hughes  v.  M.  P.  K.  Co.  et  al.  2T 

Opinion  of  the  Court,  per  Potter,  J. 

panj  had  begun  proceedings,  which  were  then  pending,  to 
acquire  from  the  plaintiff  by  condemnation  the  right,  as  against 
this  lot,  to  maintain  and  operate  the  elevated  road  in  front  of 
these  premises.  In  the  petition  tiled,  which  was  served  on  the 
plaintiff,  the  right  sought  to  be  acquired  by  condemnation  is 
thus  described :  "  Also  so  much  of  the  privilege,  easement  or 
other  interest  in  said  53d  street,  as  is  interfered  with  by  the 
construction  and  maintenance  of  the  elevated  road  of  tlie  peti- 
tioner herein,  belonging  to  or  claimed  by  Mary  E.  Hughes  and 
Henry  Wiener,  or  appurtenant  to  the  lot  and  premises  known 
as  number  138  West  Fifty-third  street,  and  bounded  and 
described  as  follows  *  *  *  being  the  same  premises  con- 
veyed to  said  Mary  E.  Hughes  by  a  deed  of  Thomas  Fitzsim- 
mons,  dated  the  29th  day  of  November,  1881 ;  *  *  *^ 
that  your  petitioner,  upon  information  and  belief,  has  not  been 
able  to  acquire  title  to  the  aforesaid  lands,  tenements,  heredita- 
ments and  appurtenances."  The  petition  was  signed  by  the 
Metropolitan  Elevated  Railway  Company  and  verified  by  the 
assistant  secretary  and  treasurer  of  both  corporations,  and  waa 
introduced  in  evidence  in  behalf  of  both  defendants.  Under 
this  state  of  the  evidence,  it  cannot  be  held  that  there  is  none 
tending  to  sustain  the  finding  that  the  plaintiff  owns  the  street 
rights. 

The  petition  also  set  forth  that  the  defendants  had  been 
unable  to  agree  upon  a  price  for  the  purchase  of  these  ease- 
ments from  the  owner  of  them  for  the  reason  that  the  owner 
would  not  sell  them  to  the  defendants  for  a  reasonable  price. 
The  defendants  set  forth  fully  these  proceedings  and  their 
pendency  in  a  court  having  jurisdiction  to  transfer  the  title  to 
these  easements  to  the  defendants  upon  payment  or  deposit  of 
the  compensation  to  be  awarded  to  the  plaintiff  for  the  depriva- 
tion of  them. 

The  trial  court  found  as  a  fact  that  such  proceedings  had 
been  taken  by  the  defendant ;  that  the  plaintiff  had  been  duly^ 
served  and  brought  into  court  in  the  proceeding,  and  that 
the  proceeding  was  pending  at  the  thne  of  the  trial  of  this 
action. 
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This,  it  seems  to  me,  is  a  very  clear  admission  upon  the  part 
of  the  defendants  that  they  did  not  own  these  easements,  or 
have  the  riglit  to  interfere  with  their  use  or  enjoyment  by  the 
owner ;  for  it  is  not  usual  or  reasonable  that  either  individuals 
or  corporations  should  take  legal  proceedings  to  compel  a  sale 
to  them  of  property,  and  the  payment  of  an  award  by  them 
for  property  they  already  own,  and  justifies  the  remark  of  the 
<50urt  in  its  opinion  in  Watson  v.  Met.  E,  R.  Co,  (29  N.  T.  S. 
Hi  513) :  '^  This  is  an  admission  that  the  railroad  holds  their 
position  in  front  of  the  plaintiffs  premises  in  subordination  to 
the  right  of  plaintiff  to  compensation." 

The  real  and  substantial  contention  in  this  case  was  whether 
the  plaintiff  was  entitled  to  recover  the  nine  thousand  dollars 
awarded  to  the  plaintiff  for  the  damages  to  the  fee  of  the  prem- 
ises as  a  condition  of  defendants  being  allowed  to  continue  the 
structure  and  the  operation  of  the  railroad. 

The  injury  from  which  this  species  oIF  damage  arises  was 
commenced  when  the  defendants  began  to  erect  the  structure, 
snd  has  been  continued  and  increased  by  subsequent  use  of 
the  easements  by  the  defendants.  There  is  no  occasion  for 
any  further  discussion  of  the  grantee's  nght  to  recover  the 
permanent  or  fee  damages  from  the  time  of  the  erection  of 
the  structure  and  the  operation  of  the  road  to  the  time  of  the 
trial  of  this  action.  This  court  has  recently  afiinned  such  right 
in  the  case  of  Pwppeiihevm  v.  MeL  E.  li,  Co.  (128  N,  Y. 
435),  in  a  very  able  and  exhaustive  opinion  by  Judge 
Peckham,  in  which  all  the  members  of  the  court  concurred. 
The  action  in  that  case  was  the  same  in  form,  brought  for  the 
same  relief,  and  involved  the  same  questions  as  the  case  under 
consideration. 

The  appellants'  counsel  have  not  discussed  any  exceptions 
to  the  rulings  in  relation  to  the  reception  or  rejection  of  evi- 
dence, and  I  do  not  think  any  of  them  require  consideration. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Geobge  H.  Tildbn,  Eeepondent,  v.  Andrew  H.  Gbeen  et  al.^ 

as  Executors,  etc.,  et  al.,  Appellants. 

It  jemur,  that  a  valid  devise  or  bequest  may  be  limited  to  a  corporation  to 
be  created  after  the  death  of  the  testator,  provided  it  is  to  be  and  i» 
called  into  being  within  the  time  allowed  for  the  vesting  of  future 
estates. 

A  certain  designated  beneficiary  is  essential  to  the  creation  of  a  valid  tes- 
tamentary trust,  and  a  trust  without  a  beneficiary  who  can  claim  its 
enforcement  is  void. 

The  objection  is  not  obviated  by  the  creation  of  a  power  in  the  trustees  to 
select  a  beneficiary,  unless  the  dasa^f  persons  in  whose  favor  the  power 
may  be  exercised  has  been  designated  by  the  testator  with  such  certainty 
that  the  court  can  ascertain  the  object  or  objects  of  the  power. 

So  also,  while  under  the  Statute  of  PoWers  there  may  be  a  power  of  selec- 
tion or  exclusion  with  regard  to  the  designated  objects,  the  power  of 
selection  must  be  so  defined  that  there  are  persons  who  can  come  into 
court  and  say  they  are  embraced  within  the  class,  and  demand  the 
enforcement  of  the  power. 

The  English  doctrine  of  cypnt,  which  upholds  gifts  for  charitable  pur- 
poses when  no  beneficiary  is  named,  has  no  place  in  the  jurisprudence 
of  this  state. 

The  rule  that  where  several  trusts  are  created  by  a  will,  which  are  inde- 
pendent  of  and  separable  from  each  other,  and  each  complete  in  itself „ 
some  of  which  are  lawful  and  others  unlawful,  the  illegal  trusts  may  be 
cut  off  and  the  legal  ones  permitted  to  stand,  can  be  applied  on}y  in  aid 
and  assistance  of  the  manifest  intent  of  the  testator  and  never  where  it 
would  lead  to  a  result  contrary  to  the  purpose  of  the  will,  or  work 
injustice  among  the  beneficiaries,  or  defeat  the  testator's  scheme  for  the 
disposal  of  his  property. 

When,  therefore,  the  trusts  are  so  connected  as  to  constitute  an  entire 
scheme,  so  that  the  presumed  wishes  of  the  testator  would  be  defeated 
if  one  portion  were  retained  and  others  rejected,  or  if  manifest  injustice 
would  result  from  such  rejection  to  the  beneficiaries,  or  some  of  them, 
then  all  the  trusts  must  be  construed  together  and  all  must  be  held  illegal. 

Whfle,  in  the  construction  of  a  will,  the  court  must  so  construe  its  pro- 
visions as  to  effectuate  the  general  intent  of  the  testator  as  expressed  ia 

'  the  whole  instrument,  and  while  for  this  purpose  words  and  phrases  may 
be  transposed  and  its  provisions  read  in  an  order  different  from  that  in 
which. they  appear  in  the  instrument,  and  provisions  may  be  inserted  or 
left  out  if  necessary,  this  can  only  be  done  in  aid  of  the  testator's  intent 
and  purpose  and  not  to  devise  a  new  scheme  or  to  make  a  new  will. 

The  will  of  T.  gave  his  residuary  estate  to  his  executors  as  trustees,  and  to 
their  successors  ia  the  trust  thereby  created, '  *  to  have  and  to  hold  the  same 
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*  ♦  *  during  a  period  not  exceeding  two  lives  in  being,"  which  were: 
named  and  "to  apply  the  same  and  the  proceeds  thereof  to  the  object* 
and  purposes  mentioned  "  in  the  will.  Those  objects  and  purposes  were 
specified  in  a  clause  by  which  said  trustees  were  requested  to  procure  the 
incorporation  of  an  institution  "with  capacity  to  establish  and  maintain 
a  free  library  and  reading-room  in  the  city  of  New  York,  and  to  promote 
such  scientific  and  educational  purposes  "  as  they  should  designate.  lb 
case  such  institution  was  incorporated  during  the  life-time  of  the  survivoi 
of  the  two  lives  specified,  the  trustees  were  authorized  to  convey  and 
apply  to  its  use  said  residuary  estate,  "  or  so  much  thereof  as  they  may 
deem  expedient."  In  case  the  institution  sliould  not  be  incorporated 
during  the  period  limited,  "x)r  if  for  any  cause  or  reason"  said  trustees 
"shall  deem  it  inexpedient "  to  so  conveyor  apply  said  residue,  "or 
any  part  thereof,"  they  were  authorized  to  apply  the  whole  or  such  por- 
tion thereof  as  was  not  so  applied  "  to  such  charitable  educational  pur- 
poses" as  in  their  judgment  would  render  it  "  most  widely  and  substan- 
tially beneficial  to  mankind."  In  an  action  brought  to  obtain  a  con- 
struction of  the  will,  held  (Bradley,  Potter  and  Vann,  JJ.,  dissent- 
ing), that  the  trust  so  sought  to  be  created  was  invalid  because  of 
indefiniteness  and  uncertainty  in  its  objects  and  purposes,  and  because 
it  substitutes  for  the  will  of  the  testator  that  of  the  trustees  and  makes 
that  controlling  in  the  disposition  of  the  trust  fund;  that  the  power 
conferred  upon  the  trustees  was  imperative  but  not  valid  because  not 
enforceable  at  the  suit  of  any  beneficiary  ;  that  the  clauses  in  question 
could  not  be  upheld  as  constituting  primarily  a  separate  trust  or  power 
in  trust  for  the  benefit  of  the  institution,  with  an  alternative  ulterior 
provision  to  be  effectual  only  in  case  the  executors  deemed  it  inexpe- 
dient to  apply  the  residue  to  the  corporation;  that  there  was  but  a  single 
indivisible  scheme,  i.  e.,  a  gift  to  charitable  uses,  with  a  suggestion  of 
or  an  expression  of  a  preference  for  the  institution  as  an  instrument 
to  execute  the  donor's  purpose,  leaving  the  choice  to  the  executors;  no 
preferential  right  to  the  estate,  or  any  part  of  it  being  conferred  upon 
the  institution. 

The  executors  caused  an  institution  to  be  incorporated  and  organized  as 
desired  by  the  will,  and  conveyed  to  it  the  residuary  estate.  Ileld,  that 
this  had  no  bearing  upon  the  questional  to  the  validity  of  the  provision, 
and  did  not  affect  the  rights  of  the  heirs  and  next  of  kin. 

Inglis  V.  Tnistets,  etc.,  Sailors'  Snug  Harbour (^  Pet.  99);  Burrill  v.  Boardman 
(43  N.  Y.  254),  distinguished. 

Reported  below,  54  Hun,  231. 

(Argued  June  2,  1891;  decided  October  27,  1891.) 

•  

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department  entered  upon  an  order 
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made  November  19,  1890,  which  modified,  and  affirmed  as 
modified,  a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

James  C.  Cartel'  for  appellants.  This  case  is  that  of  a  gift, 
not  to  charitable  objects,  or  purposes,  or  classes  of  persons, 
natural  or  artificial,  but  to  one  artificial  person,  a  corporate 
body,  named  the  "  Tilden  Trust,"  fully  competent  by  its  char- 
ter to  take  the  bequest.  The  validity  of  such  a  disposition 
of  property  is  not  open  to  debate.  Every  question  which  can 
reasonably  be  made  concerning  it,  has  been  detennined  by  this 
court,  in  favor  of  the  disposition.  {BurriU  v.  Boardman^  43 
N.  Y.  254  ;  SchetUer  v.  Smithy  41  id.  328  ;  Manice  v.  Manice^ 
43  id.  303 ;  Savage  v.  Buniham^  17  id.  561 ;  Kennedy  v.  Noy^ 
105  id.  134 ;  Adanis  v.  Perry ^  43  id.  487 ;  Selden  v.  Verrnil- 
yea^  1  Barb.  58.)  It  is  insisted  that  an  exercise  of  discretion 
by  the  executors  in  favor  of  the  Tilden  Trust,  was  a  condition 
precedent  to  the  vesting  of  the  gift ;  and,  consequently,  that 
until  that  discretion  was  exercised  the  Tilden  Trust  could  not 
procure  a  judicial  decree  enforcing  the  gift,  and  the  gift  was 
thus  rendered  void.  This  is  untenable.  (1  R.  S.  §§  73,  74 ; 
Hartnell  v.  Wendell^  60  N.  Y.  849 ;  Beekman  v.  Bonsor^  23  id. 
298 ;  Powers  v.  Cassidy,  79  id.  602 ;  Perry  on  Trusts,  §  248 ; 
IldTnes  V.  Mead,  52  JST.  Y.  332.)  The  title  of  the  Tilden 
Trust  to  the  gift  vested  immediately  upon  the  granting  of  the 
charter,  subject,  however,  to  the  condition  subsequent  that  it 
might  be  defeated  by  the  conclusion  of  the  executors  that  it 
was  inexpedient  to  convey  anything  to  that  body,  or  the  amount 
of  the  provision  cut  down  by  their  conclusion  tliat  it  would  be 
inexpedient  to  convey  the  whole  residue.  {Brawii  v.  Iliggs, 
5  Ves.  495  ;  Jarman  on  Wills,  683  ;  2  Williams  on  Ex.  1 105, 
1132 ;  Crozier  v.  Bray,  120  N.  Y.  366 ;  2  Redf .  on  Wills,  627 ; 
Hill  on  Trustees,  490-492 ;  Waimoright  v.  Waterman,  1  Ves. 
311 ;  Keates  v.  Bxvrion,  14  id.  434 ;  French  v.  Davidson,  3 
J&fadd  396;  Lansing  v.  Sheratt,  2  Ilare,   14;  Bradford  v. 
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Willis,  L.  E.  [12  Eq.  Cas.]  105.)  The  bequest  to  the  Tilden 
Trust  was  certain  and  definite,  and,  therefore,  valid.  (  Woffer 
V.  Wa^er,  96  N.  Y.  172  ;  Boe  v.  Vingut,  117  id.  204 ;  Greene 
V.  Greene,  36  N.  Y.  S.  E.  30 ;  Perry  on  Trusts,  §  511 ;  Aleyn  v. 
Bdchier,  1 L.  C.  I^.  304 ;  Jackson  v.  Sill,  11  Johns.  201,  216 ; 
Roseboom  v.  Rosehoom,  8  N.  Y.  356 ;  Freeman  v.  Cbt^,  96  id.  63.) 
The  power  bestowed  upon  the  executors  to  make  endowment 
to,  or  withhold  it  from,  the  Tilden  Trust  corporation,  is 
a  trust  power,  because  it  is  for  the  benefit  of  other  per- 
sons than  the  grantees  of  the  power.  It  is,  however,  not  an 
imperative  one,  but  one  expressly  depending  upon  the  will  of 
the  grantees  within  the  meaning  of  section  96  of  the  article  of 
tlie  Eevised  Statutes  upon  Powers.  (E.  S.  §§  97,  100.)  The 
corporation  actually  chartered  by  the  legislature  under  the 
name  of  the  "  Tilden  Trust "  is  the  very  corporation  described 
by  the  testator,  and  its  title  to  the  residue  is  perfect  {Pond 
V.  Berg,  10  Paige,  140,  152 ;  Chapman  v.  Broden,  3  Burr, 
1626;  Schettl^r  v.  Smith,  41  N.  Y.  328,  341;  Savage  v. 
Bumham,  17  id.  561,  576,  577;  Phillips  v.  Davies,  92 
id.  199;  Post  v.  Hoevei\  33  id.  593;  Perry  on  Trusts, 
§  709 ;  Jarman  on  Wills,  chap.  16.)  The  arguments  that  the 
testator  intended  to  convey  his  residue  to  his  executors  and 
tnistees  in  trust,  that  by  the  Eevised  Statutes  no  trust  is  per- 
mitted for  the  purposes  for  which  the  trust  was  attempted  to 
be  created,  and  that  the  purposes  cannot  be  accomplished 
under  a  power,  for  the  reason  that  a  power  cannot  exist 
where  a  trust  is  intended,  finds  no  support  in  our  law. 
{Downing  v.  Marshall,  23  N.  Y.  336 ;  Selden  v.  Vermilyea, 
1  Barb.  58 ;  Brovm  v.  WilJmr,  8  Wend.  661 ;  Hotchkiss 
V.  Eltvng,  36  Barb.  44;  Fellows  v.  Heermans,  4  Lans. 
230;  In  re  McLoughlin,  2  Brad.  107;  Fowler  v.  DepaUj 
26  Barb,  224 ;  Hkitchings  v.  Baldwin,  7  Bosw.  236  ;  Martvn 
V.  Martin,  43  Barb.  172;  Laifig  v.  Ropke,  5  Sandf.  363; 
Fveritt  V.  EveriM,  29  N.  Y.  39.)  The  precise  legal  descrip- 
tion of  the  disposition  made  in  favor  of  the  Tilden  Trust,  is 
that  it  is  an  executory  devise  and  bequest.  {Beardsley  v. 
^otchUss,   96  N.  Y.   201,   213;   1  Jarman  on  WiUs,  734.) 
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The  objection  that  the  bequest  is  void  as  transcending  our 
statntes  against  perpetuities  is  not  tenable.  {Ma/nice  v. 
Manicey  43  K  Y.  303 ;  Buhois  v.  Ray,  35  id.  165.)  The 
employment  of  the  discretion  of  designated  persons,  whether 
in  determining  those  who  are,  in  the  future,  to  take  the  prop- 
erty, or  the  amounts  which  they  are  to  take,  is  not  in  the 
slightest  degree  inconsistent  with  the  certainty  required  in  the 
transfer  of  property.  (1  Jarman  on  Wills,  307 ;  1  R.  S.  734, 
§  99 ;  Powers  v.  Casmdy,  79  N.  Y.  602 ;  PrUcha/rd  v.  Thorny- 
son^  95  id.  76 ;  Holland  v.  Alcock,  100  id.  312 ;  Lewin  on 
Trusts,  524-526,  536,  538-544,  693-709;  Perry  of  Trusts, 
chap.  8,  §§  508-512 ;  Harding  v.  Glyn,  3  L.  C.  Eq.  789,  805 ; 
2  R  S.  §§  24-34,  58,  92,  94,  95,  96,  97,  99,  100,  103,  104 ; 
Holmes  v.  Mead,  52  N.  Y.  332 ;  Oilman  v.  McArdU,  99  id. 
451 ;  Coleman  v.  BeoAih,  97  id.  545 ;  Delaney  v.  McCormack, 
88  id.  174 ;  Perry  on  Trusts,  §§  250,  252  ;  Read  v.  Williams, 
35  N.  Y.  S.  R.  909.) 

Danid  O,  Rollins  for  appellants.  If  the  testator's  pro- 
yision  in  favor  of  the  Tilden  Trust  would  be  valid  and  legal 
standing  by  itself,  its  legality  and  validity  are  in  nowise 
impaired  by  the  fact  that  the  ulterior  direction  of  article  35  in 
favor  of  certain  charitable,  educational  and  scientific  purposes 
is  invalid  and  ineffectual.  {Smith  v.  Betl,  6  Pet.  68 ;  Wa^er 
V.  Wager,  96  K  Y.  164 ;  Wimler  v.  PerraU,  6  M.  &  G.  359 ; 
Sorresby  v.  HoUins,  9  Mod.  221 ;  AUy,-Oen,  v.  Lonsdale,  1 
Sim.  105 ;  Sahishury  v.  Denton,  3  K.  &  J.  529 ;  Carter  v. 
Green,  3  id.  591 ;  Lewis  v.  AUenby,  L.  R.  [10  Eq.]  668 ; 
Wilkinson  v.  Barber,  14  id.  96 ;  Morley  v.  Croxon,  L.  R 
[8  Ch.  Div.]  156 ;  Atty,'Gen.  v.  Mill,  3  Russ.  328 ;  Atiy.- 
Oen.  V.  Whitchurch,  3  Ves.  140 ;  Dent  v.  AUcroft,  30  Beav. 
335;  Curtis  v.  Hutton,  14  Ves.  359;  Manice  y,  Manice,  43 
N.  Y.  303 ;  Savage  v.  Burnham,  17  id.  561 ;  Webster  v. 
Morris,  66  Wis.  366 ;  Van  Schuyler  v.  MvZfard,  59  N.  Y. 
426 ;  Jennings  v.  Conboy^  73  id.  236 ;  Oxley  v.  Lxine,  35  id. 
340 ;  Woodgate  v.  Fleet,  44  id.  1,  21 ;  Hwwley  v.  James,  5 
Paige,  358,  459 ;  Jackson  v.  Phillips,  14  Allen,  539,  556 ; 
SicKELs— Vol  LXXXV.        6  • 
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Doe  V.  Aldpidge^  4  T.  R.  264 ;  Liglis  v.  Sa^ilars^  Sntig  Harbor^ 
3  Pet.  99;  Palms  v.  Palms,  13  West.  Rep.  125;  Weeks  v. 
Cornwall,  104  N.  Y.  325,  337 ;  Drexo  v.  Wak^fidd,  54  Me. 
297 ;  Harrison  v.  Harrison,  36  N.  Y.  543  ;  Adam^  v.  Perry, 
43  id.  487 ;  Pickering  v.  Shotwell,  10  Penn.  St.  23 ;  Dunlap 
V.  Hai^ison,  14  Grat.  251 ;  Darling  v.  Rogers,  22  Wend. 
483  ;  /Ti'W  v.  Bowman,  7  Leigh,  650.)  The  provisions  for  the 
Tilden  Trust  should  receive  precisely  the  same  interpretation 
that  would  be  accorded  to  them  if  the  alternative  provisions 
for  indefinite  charities  formed  no  part  of  the  will.  And  thus 
interpreted  they  are  legal  and  valid.  {Pmcers  v.  Cassidy,  79 
N.  Y.  602.)  The  testator's  provision  in  favor  of  the  Tilden 
Trust  is  not  void  for  indefiniteness  of  subject,  and  the  grant  of 
discretion  to  the  executors  as  regards  the  ywaw^wm  of  the  estate 
to  be  applied  by  them  to  the  Tilden  Trust  is  legal  and  valid. 
{Harnett  v.  Wendell,  60  N.  Y.  349 ;  Beekman  v.  Bonsar,  23 
id.  298 ;  Hawley  v.  James,  5  Paige,  318  ;  Pinky,  DeThinsey, 
2  Madd.  157 ;  Murdoch  v.  Ward,  8  Hun,  9 ;  French  v.  David- 
son, 3  Madd.  396 ;  Walker  v.  Walker,  5  id.  424 ;  Mason  v. 
J(mes,  4  Sandf .  Ch.  623  ;  13  Barb.  461 ;  ColUm  v.  ColUm,  127 
U.  S.  300 ;  Morion  v.  Southgate,  28  Me.  41 ;  McLean  v. 
McLean,  3  Ilun,  395;  62  N.  Y.  627;  SteeU  v.  Levisay,  11 
Grat.  454;  Fei^tham  v.  Tvmer,  23  L.  T.  345;  Bacon  v. 
Bacon,  55  Vt.  243 ;  McLean  v.  Freeman,  9  Hun,  246 ;  Dicker- 
man  V.  Diokerman,  34  id.  585 ;  Kane  v.  Astor's  Ijxrs,,  9  N. 
Y.  113  ;  Thomas  v.  I^ardee,  12  Hun,  151 ;  Del<iny\,  Delany, 
L.  E.  [15  Ch.  Div.]  55 ;  Eaton  y.  Smith,  2  Beav.  236 ;  Hay  del 
V.  Hurck,  72  Mo.  253 ;  Wells  v.  Wells,  88  N.  Y.  323 ;  Loring 
V.  Marsh,  6  Wall.  337 ;  Hoffman  v.  T  a^t  Syckel,  12  Cent. 
Rep.  575;  Attenhorough  v.  Attcnhorovgh,  1  K.  &  J.  296.) 
Though  the  testator  may  have  failed  to  create  a  valid  tnist  in 
favor  of  the  Tilden  Trust  within  the  limitations  of  the  statutes 
of  this  state,  his  provision  for  that  corporation  must  neverthe- 
less be  upheld  as  a  power  in  trust,  lawful  and  valid  under  our 
law,  which  power  in  trust  is  made  expressly  to  depend  on  the 
will  of  the  grantees  and  is,  therefore,  not  imperative.  (2  R. 
S.  chap.  1,  §§  45,  58,  74,  76,  77,  78,  95  ;  1  Perry  on  Trusts, 
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§  253 ;  Lines  v.  Darden^  5  Fla.  51.)  The  proviflion  for  the 
Tilden  Trust  is  valid  independently  of  the  question  whether 
the  entire  residuary  estate  vested  in  that  object  upon  the  legis- 
lative grant  of  the  charter  "  in  form  and  manner  satisfaotory 
to  my  (his)  executors,"  (subject  to  be  divested  by  the  exercise 
of  the  power  with  which  the  executors  were  clothed),  or 
whether,  on  the  other  hand,  the  determination  of  the  execu- 
tors on  the  question  of  the  expediency  of  withholding  all  or 
part  of  the  residue  from  the  Tilden  Trust  was  a  condition  pre- 
cedent to  the  vesting  of  the  residue,  or  of  any  portion  of  it, 
in  that  corporation.  (Shipmcm  v.  JioUin^,  98  N.  Y.  311 ; 
OtUd  v.  ir.  Hospital,  95  U.  S.  311 ;  Inglis  v.  Sailors^  Snug 
Harbor,  3  Pet.  99 ;  Kinnaird  v.  Miller,  25  Grat.  107 ;  Coit 
V.  Comstock,  51  Conn.  352 ;  Miller  v.  Chittenden,  2  Iowa,  315  ; 
Mclntyre  v.  Zanesmlle,  9  Ohio,  203 ;  Inured  v.  Da/voson,  10 
Leigh,  147;  Hussdl  v.  Allen,  107  U.  S.  163;  Jonesy.Haher- 
shone,  107  id.  174;  Dodge  v.  Williams,  46  Wis.  70  ;  Vidal  v. 
Girard,  2  How.  [U.  S.]  127.)  It  is  sufficient  that  the  testator 
clearly  indicated  by  his  will  that  upon  the  fulfillment,  within 
two  specified  lives  in  being,  of  all  the  conditions  upon  which 
he  limited  liis  provisions  for  the  Tilden  Trust,  that  corporation 
ahould  take  his  residuary  estate  and  that,  since  his  death  and 
in  the  life-time  of  Ruby  S.  Tilden,  all  those  conditions  have, 
in  fact,  been  fulfilled.  (2  R.  S.  art.  1,  §  10  ;  Inglis  v.  Sailor^ 
Snug  Harbor,  3  Pet.  99  ;  Ovid  v.  W.  Hospital,  95  U.  S.  303 ; 
Holmes  v.  Mead,  52  N.  Y.  332.)  The  provision  for  the 
Tilden  Trust  is  not  invalid  by  reason  of  the  discretionary 
authority  which  it  gives  to  the  executors  in  determining  the 
character  of  the  scientific  and  educational  objects  to  be  pro- 
moted by  that  corporation.  {Beaumont  v.  Oliveira,  L.  E.  [4 
Ch.  App.]  309 ;  IT.  S.  R.  S.  1836, 1846.)  The  provision  for  the 
Tilden  Trust  does  not  unlawfully  suspend  the  power  of  aliena- 
tion. {BurriU  v.  Boardman,  43  N.  Y.  254  ;  Watkins  v.  liey- 
nclds,  123  id.  211 ;  Booth  v.  Baptist  Church,  37  N.  Y.  S.  R.  79.) 

Oeorge  F.  Comstock  for  appellants.     The  will  of  Samuel  J. 
Tilden  vested  the  fee  of  the  estate  devised  to  the  Tilden  Trust, 


V 


36  TiLDEN  V.  Green  et  al.  [Oct., 

Statement  of  case. 

as  a  contingent  remainder,  as  an  executory  devise,  and  as  a 
conditional  limitation,  but  whether  it  takes  the  property 
devised  as  real  or  as  personal  estate  has  no  significance.  (1  R. 
S.  art.  1,  §§  14,  15,  24,  45,  47,  48,  49 ;  Code  Civ.  Pro.  §§  484, 
8333 ;  Alcoch  v.  Holland^  108  N.  Y.  312 ;  Downing  v.  Mar- 
shall,  23  id.  366 ;  Hohnea  v.  Mead^  62  id.  356 ;  BurriU  v. 
Boa/rdman,  43  id.  263 ;  E.  S.  §§  24, 25,  32,  34, 45-72 ;  Schetr- 
Her  V.  Smith,  41  N.  Y.  328 ;  In  re  BuUard,  96  id.  499 ;  2 
Black.  Comm.  263 ;  8  Henry,  chap.  10 ;  CrU/mcm  v.  Redvng- 
ton,  24  N.  Y.  9 ;  Fearne  on  Kemainders,  526 ;  Wendell  v. 
Cra/ndaU,  1  N.  Y.  491 ;  NeUis  v.  JS'^eUia,  99  id.  505 ;  Const 
art.  8,  §  1 ;  4  Kent's  Comm.  9.) 

Joseph  II.  Clioate,  Smith  M,  Weed  and  WilHani  Y.  Mows 
for  respondent  The  charitable  scheme  attempted  by  the  will 
is  void  for  indefiniteness  and  uncertainty,  in  respect  both  to 
the  object  and  the  subject  (  Van  Kleeck  v.  Dutch  Churchy 
20  Wend.  471 ;  Van  Nostrand  v.  Moore,  52  K  Y.  12 ;  Kiah 
V.  Grenier,  56  id.  220.)  The  trust  attempted  to  be  created  by 
the  thirty-ninth  article,  to  apply  the  residuary  estate  to  the 
objects  and  purposes  mentioned  in  the  thirty-fifth  article,  is 
void  by  the  laws  of  New  York.  Because  of  the  absence  of  a 
beneficiary,  defined  by  the  testator,  entitled  to  enforce  its 
execution.  The  fact  that  the  trustees  are  competent  and  will- 
ing to  execute  it,  and  have  attempted  to  execute  it,  does  not 
validate  it  {Holland  v.  Alcock,  108  N.  Y.  322,  323 ;  Bead 
V.  Williams,  35  id.  909,  911,  912;  In  re  Jarmxin,  L.  E.  [8 
Ch.  Div.]  584.)  The  existence  of  an  intent  that  the  heirs  and 
next  of  kin  should  take  nothing  beyond  specific  gifts,  is  of  no 
consequence.  (  Van  Kleech  v.  Dutch  Church,  20  Wend.  469 ; 
Haxtun  V.  Corse,  2  Barb.  Ch.  500  ;  Chamberlain  v.  Taylor, 
105  N".  Y.  192.)  The  decisions  of  this  court  are  conclusive 
against  the  validity  of  these  provisions  of  the  will.  The  court 
cannot  sustain  the  trust  attempted.  {HoUamd  v.  Alcock, 
108  N.  Y.  312 ;  Pritchard  v.  Thompson,  95  id.  76 ;  Head  v. 
WiUiams,  35  N.  Y.  S.  E.  909 ;  In  re  O'Hara,  95  N.  Y.  418 ; 
WiUetts  V.  Willetts,  103  id.  650 ;  Levy  v.  Levy,  33  id.  97 ; 
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Bascom  v.  Albertson,  34  id.  584 ;  2  Perry  on  Trusts,  §  508 ; 
Zav^rence  v.  Cooke,  104  N.  Y.  630 ;  PhUIips  v.  PhiUips,  112 
id.  197  ;  2  Story's  Eq.  Juris.  §  1070.)  There  can  be  no  such 
optional  or  alternative  power  vested  in  trustees,  to  give  to 
indefinite  or  definite  objects,  wholly  at  their  discretion  and 
election.  The  power  or  trust  is  thereby  rendered  unenforce- 
able and  consequently  void.  (1  Jarman  on  Wills,  214 ;  Mitr 
ford  V.  Reynolds,  1  Phil.  185  ;  NobK  v.  Morley,  5  Beav.  177 ; 
Fmolsr  v.  Garlike,  1  E.  &  M.  232 ;  Nichols  v.  AUen,  130 
Mass.  211,  212;  In  re  Jarman,  L.  E.  [8  Ch.  Div.]  584, 
587 ;  Norris  v.  Thompson,  4  C.  E.  Green,  507 ;  5  id.  489 ; 
Jamss  V.  Allen,  3  Mer.  17 ;  Vesey  v.  Janson,  1  Sim.  &  Stu. 
69 ;  WiUiams  v.  Kershaw,  5  L.  J.  [N.  S.]  Cli.  84 ;  5  CI.  & 
Fin.  Ill;  EUis  v.  Selhy,  1  Myl.  &  Cr.  286;  Kendall  v. 
Granger,  5  Beav.  300,  302 ;  Thompson  v.  Thompson,  1  Colby, 
398 ;  Chamberlain  v.  Steams,  111  Mass.  267 ;  Holland  v. 
Alcock,  108  N.  Y.  323 ;  M<yrioe  v.  Dv/rJuim,  9  Yes.  399 ; 
Omnmany  v.  Butcher,  T.  &  E.  260 ;  Thompson  v.  Shakespearj 
1  DeG.,  F.  &  J.  399 ;  Bead  v.  WiUiams,  36  K  Y.  S.  E. 
911.)  Under  the  Statute  of  Powers,  and  under  general  prin- 
ciples, the  uncertainty  as  to  the  beneficiaries  is  fatal  to  its 
validity  as  a  power.  Even  if  this  were  not  so,  it  is  clear  that 
such  an  undefined  general  power  is  in  contravention  of  the 
Statute  of  Wills,  and,  therefore,  void.  (1 E.  S.  729,  §  58 ;  R(^ 
land  V.  Alcock,  108  N.  Y.  321 ;  Bead  v.  WiUiams,  35  N.  Y. 
S.  E.  909;  Bristol  v.  Bristol,  53  Conn.  242,  254,  255; 
2£aught  V.  Getzendanner,  65  Md.  527,  533 ;  Dvlamy  v.  Midr 
dleton,  72  id.  67 ;  In  re  ailara,  95  N.  Y.  418.)  Where  the 
testator  has  plainly  contrived  a  trust,  and  conveyed  his  prop- 
erty to  his  trustees  in  trust,  not  merely  for  a  purpose  which, 
however  lawful,  is  not  enumerated  in  the  statute,  but  for  an 
unlawful  purpose,  for  a  purpose  prohibited  by  statute,  or  con- 
travening a  settled  rule  of  law,  or  the  fundamental  policy  of 
the  law,  it  is  not  possible  to  maintain  it  as  a  power  in  trust. 
{Garvey  v.  McDemU,  11  Hun,  409 ;  72  N.  Y.  562.)  This  i» 
Dot  a  mere  discretionary  power  to  appoint  or  not  to  appoint 
(2  Perry  on  Trusts,  §  508 ;  Lavrrence  v.  Cooke,  104  'S.  Y. 
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638.)  By  treating  the  provisions  of  the  will  as  if  they  were 
in  favor  of  private  persons  instead  of  charities,  precisely  the 
same  result  is  reached.  {Prichard  v.  Thompson^  95  N.  T. 
81 ;  2  Perry  on  Trusts,  §  508 ;  Lawrence  v.  Cooke^  104  N.  Y. 
638.)  Article  3,  of  title  2,  chapter  1  of  2  Revised  Statutes  is 
conclusive  of  the  question,  even  apart  from  the  foregoing  con- 
siderations arising  out  of  the  Statute  of  Wills.  (2  R.  S.  chap. 
1,  art  3,  §§  95,  96,  97,  98,  99,  100,  101 ;  35  N.  Y.  S.  R.  911 ; 
27  id.  505.)  The  charter  of  the  Tilden  Trust  does  not  conform 
to  the  will.  It  is  not  the  corporation  contrived  and  intended 
by  the  testator.  Therefore,  even  though  the  will  should  be 
held  valid,  this  defendant  corporation  cannot  take  title  to  the 
property.     (  Vaux^s  Appeal^  109  Penn.  St.  497.) 

Ddos  McCurdy  for  respondent.  By  tli^  thirty-fifth  clause 
of  the  will,  an  attempt  is  made  to  create  a  trust  to  depend  for 
its  execution  —  for  its  validity  or  invalidity  —  upon  the  mere 
exercise  of  the  will  of  the  executors  and  trustees.  No  trust 
can  be  created  or  sustained  in  this  state  whidi  depends  upon 
the  exercise  by  the  trustee  of  an  election  whetlier  he  will  or 
will  not  execute  the  alleged  trust.  The  discretionary  power  in 
the  trustees  to  give  or  withhold  is  incompatible  with  the  exist- 
ence of  a  valid  trust.  (Holland  v.  Alcoch^  108  N.  Y.  312, 
323 ;  Maddison  v.  Andrew^  1  Ves.  60 ;  Alexander  v.  Alex- 
ander^ 2  id.  640  ;  Kemp  v.  Kempy  5  id.  849  ;  Keats  v.  Burton 
14  id.  437 ;  2  Sugden  on  Powers,  190 ;  Gower  v.  Mainwarvngj 
2  Ves.  88  ;  Brereton  v.  Brereton^  Id.  88 ;  Potter  v.  Chapmam.^ 
Amb.  998 ;  Lee  v.  Toung,  2  Y.  &  C.  532 ;  CapUn's  Will,  11 
Jur.  [N.  S.]  383  ;  Prendergrast  v.  Prendergrast,  3  H.  L.  Cas. 
195 ;  Co^s  Trusts,  4  K.  &  J.  199  ;  2  Perry  on  Trusts,  §  510 ; 
Hill  on  Trustees,  101 ;  Morice  v.  Bishop  of  Durham,  10  Ves. 
636  ;  Omrruvney  v.  Butcher,  T.  &  R.  270  ;  Gihbs  v.  Rumsey, 
2  V.  &  B.  297 ;  Bull  v.  Vardy,  1  Ves.  270  ;  Le^y  v.  Levy, 
33  N.  Y.  104 ;  DiUaye  v.  Greenough,  45  id.  445 ;  Power  v. 
Cassidy,  79  id.  602 ;  Prichard  v.  Thompson,  95  id.  81,  82 ; 
In  re  O^Hara,  Id.  418,  419.)  The  trust  attempted  to  be 
created  cannot  be  upheld  as  a  trust  for  charity  by  the  applica- 
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tion  of  the  law  relating  to  charitable  uses.  The  doctrine 
of  charitable  uses  does  not  prevail  in  this  state.  {Ilolmes  v. 
Meade,  52  N.  Y.  232 ;  Yates  v.  Yates,  9  Barb.  324,  341 ; 
Ayers  v.  Meth,  Church,  etc.,  3  Sandf.  351 ;  Levy  v.  Levy,  33 
N.  Y.  97 ;  Bascom  v.  Alhertson,  34  id.  584 ;  Adams  v.  Perryj 
43  id.  487 ;  Holland  v.  Alcock,  108  id.  312.)  The  devise  and 
bequest  in  the  thirty-fifth  clause  is  fatally  uncertain,  both  as  to 
its  subject  and  object.  It  vests  no  definite  interest  in  specified 
property  in  any  ascertained  person,  either  natural  or  artificial, 
capable  of  enforcing  a  trust  in  its  favor,  and  as  it  stands,  and 
without  the  aid  of  some  extraordinary  power  not  possessed  by 
the  courts  of  this  state,  it  is  incapable  of  being  carried  into 
effect  by  judicial  decree.  {HoUand  v.  Alcoch,  108  N.  T.  812 ; 
Lei'^y  V.  Levy,  33  id.  107 ;  Knight  v.  Knight,  3  Beav.  148, 
174 ;  Lechmere  v.  Lavie,  2  M.  &  K.  197  ;  Meredith  v.  Hene- 
age^  1  Sim.  556 ;  Sale  v.  More,  Id.  534 ;  Eade  v.  Eade,  5 
Madd.  118 ;  Pier  son  v.  Garnet,  2  Bro.  0.  45-230  ;  Sprayue 
V,  Barnard,  Id.  585 ;  Bland  v.  Bland,  2  Cox,  349 ;  Curtis 
V.  liipon,  5  Madd.  434;  Wilson  v.  Major,  11  Ves.  205; 
Knight  v.  Boughton,  11  CI.  &  F.  513 ;  JiusseU  v.  Jackson,  10 
Hare,  213  ;  Tihhits  v.  Tihbits,  19  Ves.  664 ;  Flint  v.  Hughes, 
6  Beav.  342  ;  Hill  on  Trustees  [3d  ed.],  116  ;  Gallego  v.  Atty,- 
Gen.,  3  Leigh,  457;  Beehman  v.  Bonsor,  23  N.  Y.  306; 
Mar  ice  v.  Bishop  of  Durham,  9  Ves.  400 ;  Sonley  v.  C  Co., 
1  Bro.  C.  81 ;  Phelps  v.  Pond,  23  N.  Y.  77 ;  Wheeler  v. 
Smith,  9  How.  [U.  S.]  55  ;  Pose  v.  Pose,  4  Abb.  Ct.  App. 
Dec  111 ;  Baptist  Ass7i.  v.  Hart,  4  Wheat.  1 ;  Power  v. 
Cassidy,  79  X.  Y.  602 ;  Prichard  v.  Thompson,  96  id.  81, 
82 ;  DiUaye  v.  Greenough,  45  id.  445 ;  Coxe  v.  Bassett,  3 
Ves.  155,  164 ;  Vesey  v.  Ja?iso7i,  1  Sim.  &  Stu.  69 ;  Kllis  v. 
Selby,  1  M.  &  C.  286 ;  James  v.  Allen,  3  Mer.  19;  Bourn  v. 
Worrall,  1  M.  &  K.  561 ;  NicJiols  v.  AUen,  130  Mass.  211.) 
The  provisions  of  this  will  cannot  be  upheld  as  an  executory 
devise  of  tlie  residuary  estate  to  the  Tilden  Trust.  (1  R.  S. 
723,  §§  7,  8,  9,  35,  41 ;  Angell  &  Ames  on  Corp.  §  184 ; 
Porter* s  Case,  1  C^o.  24  ;  Atty.-Gen.  v.  Bonyer,  3  Ves.  714 ; 
Inglis  v.  Sailors'^  Snvg  Harbor,  3  Pet  99  ;  Burrell  v.  Board* 
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man,  43  N.  Y.  254 ;  Shipman  v,  HoUins,  98  id.  311 ;  Jack- 
son V.  RobinSj  16  Johns.  589 ;  Jackson  v.  BuU,  10  id.  19 
Moffat  V.  Strong,  Id.  12 ;  PaUerson  v.  Ellis,  11  Wend.  289 
7fl^^^>r  V.  Tator,  4  Barb.  431 ;  Jocelyn  v.  ir<9^,  44  Conn.  55 
Donohue  v.  McNichol,  61  Penn.  St  73 ;  Sears  v.  Putnam, 
102  Mass.  5.)  If  the  trust  is  invalid,  the  disposition  of  the 
property  cannot  be  upheld  as  a  power  in  trust  under  sections 
58  and  59  (1  R.  S.  729),  because  the  testator  intended  to  vest 
the  title  to  his  estate  in  his  executors  and  trustees.  (1  K.  S. 
727,  728,  §§  47,  49 ;  2  Perry  on  Trusts,  §  475  ;  Sdden  v.  Yer- 
mUye,  3  N.  Y.  535 ;  Rawson  v.  Larnjnnan,  5  id.  460,  461 ; 
WrigM  v.  DougUis^  7  id.  570 ;  Downing  v.  Marshall,  23  id. 
379,  380  ;  K  T.  D.  D.  Co,  v.  StiUmmi,  30  id.  193 ;  Brewster 
V.  Striker,  2  id.  30-37;  Leggett  v.  Perkins,  Id.  317 ;  Tobias 
V.  Ketchum,  32  id.  328,  331 ;  Garvey  v.  McDeoiM,  72  id.  562, 
563 ;  Vernon  v.  Vernon,  53  id.  358,  359 ;  1  R.  S.  734,  §§  94- 
101.)  If,  in  the  thirty-fifth  clause  of  Mr.  Tilden's  will,  a  lim- 
itation of  the  residuary  estate  had  been  made  to  take  efiect  on 
two  alternative  conditions,  one  of  which  was  too  remote  and 
the  other  within  the  prescribed  legal  limits,  and,  therefore, 
valid,  the  gift,  so  far  as  it  depended  on  the  remote  condition^ 
might  be  held  void,  but  be  allowed  to  take  eflEect  on  the  hap- 
pening of  the  valid  alternative  one.  {Savage  v.  Bumham,  17 
N.  Y.  561 ;  Post  v.  Hover,  33  id.  593 ;  ScMHer  v.  Smith,  41 
id.  328 ;  Knoyi  v.  Jones,  47  id.  389.)  There  is,  however,  but 
a  single  limitation  in  the  will,  and  it  is  of  the  general  trust  of 
the  residuary  estate,  and  it  is  not  made  to  take  effect  upon 
alternative  events,  or  upon  any  specified  condition  whatever, 
except  the  exercise  of  the  power  given  to  the  executors  and 
trustees.  {Kennedy  v.  Hoy,  105  N.  Y.  137.)  The  trust 
attempted  to  be  created  in  the  thirty-fifth  clause  of  this  will, 
so  far  as  it  relates  to  real  estate,  is  not  authorized  or  sanctioned 
by  any  provision  of  the  statutes  of  this  state,  and  is  void.  (1 
R.  S.  727,  728,  729,  §§  45,  55 ;  GoU  v.  Cook,  7  Paige,  535 ; 
Manice  v.  MamJice,  43  N.  Y.  382 ;  Ayres  v.  Methodist  Church, 
8  Sandf.  351 ;  Yates  v.  Yates,  9  Barb.  324 ;  Leoy  v.  Leoy,  33 
N.  Y.  97 ;  Bascom  v.  Alhertson,  34  id.  584 ;  Admns  v.  Perry^ 
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43  id.  487 ;  Holmes  v.  Mead^  52  id.  336.)  The  provisions  of 
the  thirty-lif th  clause  of  this  will  fall  within  the  restrictions  of 
the  statute  prohibiting  the  creation  of  perpetuities.  {Hawley 
V.  James,  16  Wend.  120 ;  Yates  v.  Tales,  9  Barb.  324 ;  Gott 
V.  Cooky  7  Paige,  540 ;  Boynton  v.  Hoyt,  1  Den.  53 ;  Knox 
V.  Jones,  47  N.  Y.  389.)  The  subsequent  incorporation  of  the 
Tilden  Trust  gave  to  it  no  right  which  it  did  not  possess  at  the 
time  of  Mr.  Tilden's  death.    (Laws  of  1887,  chap.  85,  §  7.) 

Lyman  D.  Brewster  for  respondent.  The  attempted  trust 
cannot  be  turned  into  a  valid  power  in  trust.  The  nature  and 
functions  of  the  trust  necessitate  a  title  in  the  trustees.  It  is 
in  terms  imperative,  and  an  imperative  trust  power,  to  be  valid, 
must  be  enforceable.  The  trust  in  question  does  not  come 
within  the  terms  of  a  trust  power,  as  defined  by  statute.  {Levy 
V.  Levy,  33  N.  Y.  97-101 ;  Bascom  v.  Alhertson,  34  id.  592 ; 
Hdhnes  v.  Mead,  52  id.  332 ;  Rose  v.  Hose,  4  Abb.  Ct  A  pp. 
Dee.  108 ;  Powers  v.  Cassidy,  79  N.  Y.  602 ;  Prichard  v. 
Thompson,  95  id.  76 ;  In  re  O^IIa/ra,  Id.  403;  HoUa/nd  v. 
Alcock,  108  id.  312  ;  Read  v.  WiUiams,  35  N.  Y.  8.  K.  909 ; 
Posdich  V.  Town  of  Hempstead,  Id.  863 ;  2  Perry  on  Trusts, 
508 ;  Lewin  on  Trusts  [5th  ed.],  439  ;  Coleman  v.  Beach,  97 
N.  Y.  545-659 ;  In  re  BaUey,  24  Abb.  [K  C]  206 ;  In  re 
Jartnan,  L.  R.  [8  Ch.  Div.]  679  ;  l^iUiams  v.  Kershaw,  5  L. 
J.  [N.  8.]  84 ;  EUis  v.  Selhy,  1  M.  &  C.  286 ;  Adye  v.  Smith, 

44  Conn.  67 ;  1  R.  8.  729,  §§  58,  96 ;  Dana  v.  Murray, 
122  N.  Y.  604 ;  Van  Home  v.  CampbeU,  100  id.  317 ;  Woerz 
v.  Rademacher,  120  id.  64-68 ;  Do^oning  v.  Ma/rshaU,  23  id. 
366-  382.)  The  general  trust  is  not  divisible,  as  claimed,  into  two 
wholly  independent  and  separate  trusts  or  parts.  To  isolate 
the  first  so-called  alternative  and  make  it  non-imperative, 
changes  the  plan  of  the  testator  so  utterly  as  to  isolate  it,  and 
make  it  imperative  to  choose  only  the  first  object.  As  the 
priority  of  the  Tilden  Trust  among  the  beneficiaries  creates  no 
enforceable  right  in  its  behalf,  and  as  all  the  purposes  of  the 
first  alternative  are  included  in  the  second,  the  Tilden  Trust  is 
but  one  of  the  various  purposes  of  the  same  class  which  the 
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trustees  are  to  choose  from  and  endow  as  and  to  the  extent 
they  deem  expedient.  Their  judgment  on  the  expediency  of 
the  endowment  of  each,  or  either  object,  can  only  be  exercised 
by  comparing  the  merits  of  the  various  purposes.  {Van 
Kleeck  v.  Dutch  Churchy  20  "Wend.  457 ;  Van  NmtranA  v. 
Moore^  52  N.  Y.  22  ;  Kiah  v.  Grenier^  56  id.  220 ;  Headman 
V.  Pierce^  L.  R.  [7  Ch,  Div.]  275  ;  Dun-gannon  v.  Smith,  12 
CI.  &  F.  546 ;  Sutherland  on  Stat.  Const.  §  326 ;  I/mrmce 
V.  Cooke,  104  N.  Y.  632  ;  1  Jarman  on  Wills,  693;  JIarriaon 
V,  Harrison,  44  Am.  Dec  379  ;  Becl^B  Appeal,  59  id.  718  ; 
2  Pom.  Eq.  Juris.  §  1016 ;  Ainory  v.  Lord,  9  N.  Y.  403  ; 

CobUt  v.  LoriH^rd,  14  Wend.  266-388  ;  McSorley  v.  McSor- 
ley^  4  Sand.  Ch.  414 ;  Moore  v.  Moore,  6  Jones'  Eq.  132 ; 
Richards  v.  Moore^  5  Redf.  278  ;  Beans  v.  Bowen,  47  How. 
Pr.  306 ;  Knox  v.  Jones,  47  N.  Y.  389  ;  Manice  v.  Mamice, 
43  id.  303-384;  Samage  v.  Bumham^  17  id.  561,  576;  Van 
Schuyver  v.  Mulfard,  59  id.  426,  431 ;  Tiers  v.  Tiers,  98  id. 
668-573  ;  Kennedy  v.  Hoy,  105  id.  134.)  An  imperative, 
but  non-enforceable  general  trust,  like  the  one  under  discus- 
sion, cannot  be  converted  into  a  special  power  in  trust,  and  be 
good.  (  Van  Veghten  v.  Van  Veghten,  8  Paige,  104—124 ;  Bel- 
7nont  V.  O'Brien,  12  N.  Y.  394-404  ;  MoneriJf  v.  Ross,  50  id. 
431,  436;  Oarvey  v.  McDeviU,  72  id.  556,  562;  11  Hun, 
457-460 ;  Cutting  v.  CuUing,  86  N.  Y.  522,  541 ;  Delaney 
V.  McComiack,  88  id.  174,  181 ;  Cole/nian  v.  Beach,  97  id. 
545,  558 ;  Cooke  v.  Plait,  98  id.  35  ;  Chamberlain  v.  Taylor, 
105   id.  185,  192;   Woerz  v.  Rademacher,  120    id.  62-68; 

Weeks  v.  ComweU,  104  id.  325-339.) 

Brown,  J.  Samuel  J.  Tilden  died  in  August,  1886,  leaving 
a  last  will  and  testament  dated  in  April,  1884.  He  left  surviv- 
ing liim  as  his  only  next  of  kin  and  heirs  at  law  one  sister,  two 
nephews,  one  of  whom  is  the  plaintiff  in  this  action,  and  four 
nieces. 

The  defendants  Bigelow,  Green  and  Smith,  were  by  the  will 
appointed  the  executors  thereof,  and  trustees  of  the  trusts  therein 
created,  and  the  will  having  been  duly  admitted  to  probate  in 
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October,  1886,  they  immediately  qualified  and  entered  upon  the? 
discharge  of  tJieir  duties  as  such. 

This  action  was  brought  to  obtain  a  construction  of  the  will- 
By  the  complaint  the  thirty-third,  thirty-fourth,  and  thirty-fifth 
articles  were  assailed  as  being  invalid,  but  upon  the  trial  no 
quefition  was  raised  as  to  the  two  first  named  and  no  determina- 
tioQ  in  raqpect  thereto  was  made. 

The  Supreme  Court  held  that  the  effect  of  the  thirty-fifth 
and  thirty-ninth  articles  of  the  will  was  to  create  one  general 
trust  for  charitable  purposes,  embracing  the  entire  residuary 
estate  and  vested  in  the  trustees  a  discretion  with  respect  to  the 
disposition  of  such  estate  by  them.  That  the  testator  did  not. 
intend  to,  and  did  not  confer  upon  any  person  or  persons,  any 
enforceable  right  to  any  portion  of  said  residuary  estate  and 
did  not  designate  any  beneficiary  who  was  or  would  be  entitled 
to  demand  the  execution  of  the  trust  in  his  or  its  behalf  and 
declared  the  provision  of  the  will  relating  to  the  disposal  of 
the  residuary  estate  for  such  reasons  illegal  and  void. 

It  is  essential  to  a  proper  understanding  of  the  will  to  read 
the  two  articles  above  named  together  and  they  are  here  quoted,, 
the  last  being  placed  first. 

"  Thirty-ninth.  I  hereby  devise  and  bequeath  to  my  said 
executors  and  trustees  and  to  their  successors  in  the  trust  hereby 
created  and  to  the  survivors  or  survivor  of  them,  all  the  rest, 
residue  and  remainder  of  all  tlie  property,  real  and  personal, 
of  whatever  name  or  nature,  and  wheresoever  situated  of  which 
I  may  be  seized  or  possessed,  or  to  which  I  may  be  entitled  at 
the  time  of  my  decease,  which  may  remain  after  instituting 
the  several  trusts  for  the  benefit  of  specific  persons ;  and  after 
making  provision  for  the  specific  bequests  and  objects  as 
herein  directed,  to  have  and  to  hold  the  same  unto  my  said 
executors  ^nd  trustees,  and  to  their  successors  in  the  trust 
hereby  created,  and  the  survivors  or  survivor  of  them  in  trust,, 
to  possess,  hold,  manage  and  take  care  of  the  same  during  a 
period  not  exceeding  two  lives  in  being ;  that  is  to  say,  the  lives 
of  my  niece.  Ruby  S.  Tilden,  and  my  grandneice  Susie 
Whittlesey,  and  until  the  decease  of  the  survivor  of  the  said 
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two  persons,  and  after  deducting  all  necessary  and  proper 
expenses,  to  apply  the  same  and  the  proceeds  thereof  to  the 
objects  and  purposes  mentioned  in  this  my  will" 

"  Thirty-fifth.  I  request  my  said  executors  and  trustees  to 
obtain,  as  speedily  as  possible,  from  the  legislature  an  act  of 
incorporation  of  an  institution  to  be  known  as  the  'Tilden 
Trust '  with  capacity  to  establish  and  maintain  a  free  library 
and  reading-room  in  the  city  of  New  York,  and  to  promote 
such  scientific  and  educational  objects  as  my  said  executors  and 
trustees  may  more  particularly  designate.  Such  corporation 
shall  have  not  less  than  five  trustees,  with  power  to  fill  vacancies 
in  their  number ;  and  in  case  said  institution  shall  be  incorpo- 
rated in  a  form  and  manner  satisfactory  to  my  said  executors 
and  trustees  during  the  life-time  of  the  survivor  of  the  two 
lives  in  being  upon  which  the  trust  of  my  general  estate  herein 
created  is  limited,  to  wit. :  the  lives  of  Ruby  S.  Tilden  and 
Susie  Whittlesey,  I  hereby  authorize  my  said  executors  and 
trustees  to  organize  the  said  corporation,  designate  the  first 
trustees  thereof,  and  to  convey  or  apply  to  the  use  of  the  same 
the  rest,  residue  and  remainder  of  all  my  real  and  personal 
estate  not  specifically  disposed  of  by  this  instrument,  or  so 
much  thereof  as  they  may  deem  expedient,  but  subject  never- 
theless, to  the  special  trusts  herein  directed  to  be  constituted 
for  particular  persons,  and  to  the  obligations  to  make  and  keep 
good  the  said  special  trusts,  provided  that  the  said  corporation 
shall  be  authorized  by  law  to  assume  the  obligations.  But  in 
oase  such  institution  shall  not  be  so  incorporated  during  the 
life-time  of  the  survivor  of  the  said  Ruby  S.  Tilden  and  Susie 
Wliittlesey,  or  if  for  any  cause  or  reason  my  said  executors  and 
trustees  shall  deem  it  inexpedient  to  convey  the  said  rest,  resi- 
due and  remainder,  or  any  part  thereof,  or  to  apply  the  same  or 
any  part  thereof  to  said  institution,  I  authorize  my  said  execu- 
tors and  trustees  to  apply  the  rest,  residue  and  remainder  of 
my  property,  real  and  personal,  after  making  good  the  said 
special  t]*usts  herein  directed  to  be  constituted  or  such  portion 
thereof  as  they  may  not  deem  it  expedient  to  apply  to  its  use, 
to  such  charitable,  educational  and  scientific  purposes  as  in  the 
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jadgment  of  mj  said  executors  and  trustees  will  render  the 
said  rest,  residue  and  remainder  of  my  property  most  widely 
and  substantially  beneficial  to  the  interests  of  mankind." 

On  March  26,  1887,  subsequent  to  the  commencement  of  y/ 
this  action,  the  legislature  passed  an  act  incorporating  the 
^^  Tilden  Trust "  and  authorizing  it  to  establish  and  maintain 
a  free  library  and  reading-room  in  the  city  of  New  York.  The 
institution  was  organized,  and  the  executors  and  trustees  made 
to  it  a  conveyance  of  the  residuary  estate  and  the  conveyance 
was  formally  accepted  by  the  trustees  thereof. 

The  law  is  settled  in  this  state  that  a  certain  designated 
beneficiary  is  essential  to  the  creation  of  a  valid  trust. 

The  remark  of  Judge  Weight  in  Zevy  v.  Zevt/  (33  N.  Y. 
107),  that  "  if  there  is  a  single  postulate  of  the  common  law 
established  by  an  unbroken  line  of  decisions  it  is  that  a  trust 
without  a  certain  beneficiary  who  can  claim  its  enforcement 
is  void  "  has  been  repeated  and  reiterated  by  recent  decisions 
of  this  court  {Pricha/rd  v.  Thompson^  95  N,  Y.  76 ;  HoUcmd 
V.  Alcock^  108  id.  312 ;  Read  v.  WiUiatm,  125  id.  560),  and 
the  objection  is  not  obviated  by  the  existence  of  a  power  in 
the  trustees  to  select  a  beneficiary  unless  the  class  of  persons 
in  whose  favor  the  power  may  be  exercised  has  been  designated 
by  the  testator  with  such  certainty  that  the  court  can  ascertain 
who  were  the  objects  of  the  power. 

The  equitable  rule  that  prevailed  in  the  English  Court  of 
Chancery  known  as  the  cyjfnres  doctrine  and  which  was  applied 
to  uphold  gifts  for  charitable  purposes  when  no  beneficiary 
was  named  has  no  place  in  the  -jurisprudence  of  this  state. 
{Hohnes  v.  Mead^  52  N.  Y.  336 ;  Holland  v.  Alcock,  supra.) 

If  the  Tilden  Trust  is  but  one  of  the  beneficiaries  which  the 
truBtees  may  select  as  an  object  of  the  testator's  bounty,  then  it  is 
clear  and  conceded  by  the  appellants  that  the  power  conferred 
by  the  will  upon  the  executors  is  void  for  indefiniteness  and 
uncertainty  in  objects  and  purposes.  The  range  of  selection 
is  unlimited.  It  is  not  confined  to  charitable  institutions  of 
this  state  or  of  the  United  States  but  embraces  the  whole  world. 
Nothing  could  be  more  indefinite  or  uncertain,  and  broader 
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and  more  unlimited  power  could  not  be  conferred  than  to 
apply  the  estate  to  "  such  charitable,  educational  and  scientific 
purposes  as  in  the  judgment  of  my  executors  will  render  said 
residue  of  my  property  most  widely  and  substantially  beneficial 
to  mankind." 

"A  charitable  use  where  neither  law  or  public  policy  forbids 
may  be  applied  to  almost  anything  that  tends  to  promote  the  well 
doing  and  well  being  of  social  man."     (Perry  on  Trusts,  §  637.) 

Unless,  therefore,  within  the  rules  which  control  courts  in 
the  construction  of  wills  we  can  separate  the  provision  in 
reference  to  the  Tilden  Trust  from  the  general  direction  as  to 
the  disposition  of  the  testator's  residuary  estate,  contained  in 
the  last  clause  of  the  thirty-fifth  article,  and  find  therein  that 
a  preferential  right  to  some  or  all  of  such  estate  is  given  to 
that  institution  when  incorporated,  and  one  which  the  court  at 
the  suit  of  said  institution  could  enforce  within  the  two  lives 
which  limit  the  trust,  we  must,  within  the  principle  of  the 
cases  cited,  declare  such  provisions  of  the  will  invalid  and 
afiirm  the  judgment  of  the  Supreme  Court.  The  appellants 
claim  that  the  power  conferred  upon  the  executors  to  endow 
the  Tilden  Trust  may  be  upheld  independent  of  the  invalidity 
of  the  power  given  to  apply  the  estate  to  such  charities  as 
would  most  widely  benefit  mankind. 

The  proposition  is  that  by  the  thirty-fifth  article  the  testator 
made  two  distinct  alternative  provisions  for  the  disposition  of 
his  residuary  estate.  One  primary  for  the  incorporation  and 
endowment  of  the  Tilden  Trust,  the  other  ulterior  and  to  be 
eflEectual  only  in  case  the  executors  deemed  it  inexpedient  to 
apply  the  residue  to  that  corporation,  and  it  is  claimed  that 
this  provision  of  the  will  constitutes  a  trust  to  be  executed  for 
the  benefit  of  the  Tilden  Trust  or  confers  upon  the  trustees  a 
power  in  trust  or  that  it  constitutes  a  gift  in  the  nature  of  an 
executory  devise. 

The  latter  proposition  rests  upon  the  assumption  that  there 
is  by  the  will  a  primary  gift  complete  and  perfect  in  itself  to 
the  Tilden  Trust  that  vests  the  title  in  that  corporation  immedi- 
.ately  upon  its  creation. 
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That  a  valid  devise  or  bequest  may  be  limited  to  a  corpora-         ^y 
tion  to  be  created  after  the  death  of  the  testator,  provided  it 
is  called  into  being  within  the  time  allowed  for  the  vesting  of 
future  estates,  is  not  denied.    (Perry  on  Trusts,  372,  §  736.) 

That  question  was  decided  in  Inglis  v.  Trustees  of  the 
Sailor^  Snug  Harbour  (3  Peters,  99),  and  in  BurriU  v.  Board- 
man  (43  N.  Y.  254). 

In  those  cases  the  gift  was  treated  as  in  the  nature  of  an 
executory  devise  dependent  upon  the  incorporation  of  the  insti- 
tution contemplated  by  the  will  and  which  would  vest  upon 
the  occurrence  of  that  event. 

But  in  view  of  the  language  of  the  will  before  us  that 
proposition  cannot  be  maintained  here. 

By  an  executory  devise  a  freehold  was  limited  to  commence 
in  the  future  and  needed  no  particular  estate  to  support  it.  It 
arose  upon  the  happening  of  a  specified  event  and  the  fee 
descended  to  the  heir  at  law  until  the  contingency  happened. 
By  our  Kevised  Statutes  executory  devises  are  abolished  and 
expectant  estates  are  substituted  in  their  place,  and  such  estates 
when  the  contingency  happens  upon  which  they  are  limited 
vest  by  force  of  the  instrument  creating  them  and  this  right 
in  the  expectant  cannot  be  defeated  by  any  person.  But  the 
testator  here  intended  not  to  create  such  an  estate.  The  Tilden 
Trust  takes  nothing  by  virtue  of  the  will.  The  residuary 
estate  is  vested  in  the  trustees  or  intended  to  be  and  it  is  solely 
by  their  action  that  it  is  to  become  vested  in  the  Tilden  Trust. 

It  is  only  in  case  that  the  executors  deem  it  expedient  so  to 
do  that  they  are  to  convey  the  wliole  or  any  part  of  the  residue 
to  the  Tilden  Trust.  Whether  that  corporation  should  take 
anything  rested  wholly  in  the  discretion  of  the  executors,  as 
the  expediency  or  inexpediency  of  an  act  is  always  a  matter 
of  pure  discretion.    (2  Perry  on  Trusts,  §§  506, 507.) 

Every  expression  used  in  the  will  indicates  the  bestowal  of 
complete  discretionary  power  to  convey  or  not  to  convey,  and 
the  creation  and  bestowal  of  such  a  power  in  the  executors  is 
wholly  opposed  to  and  fatal  to  the  existence  of  an  executory 
devifi& 
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In  this  respect  the  case  differs  from  those  cited. 

In  Ingli%  v.  The  Sailor^  Snug  Harbour^  there  was  no  trust 
created,  no  discretion  vested  in  the  executor,  no  conveyance  to 
be  made  after  the  testator's  death.  His  intention  to  give  his 
property  to  a  corporation  to  be  created  to  carry  out  his  charit- 
able purpose  was  clear.  Such  was  the  fact  also  in  BurriU  v. 
Boardman, 

By  the  will  in  that  case  the  property  was  given  directly  to 
the  corporation  which  the  testator  contemplated  should  be 
created  after  his  death.  Xo  trust  was  created  and  no  discre- 
tion was  bestowed  upon  the  executors  to  determine  whether 
the  corporation  should  or  should  not  have  it 

Once  created,  the  property  by  force  of  the  will  vested  in  the 
corporation.  The  only  similarity  between  that  case  and  this 
is  that  the  trustees  there,  as  here,  were  directed  to  apply  to  the 
legislature  for  an  act  of  incorporation.  In  case  tlie  legislature 
refused  to  grant  a  liberal  charter  then  the  trustees  were  directed 
to  pay  over  the  estate  to  the  government  of  the  United  States. 

But  no  discretion  was  given  to  the  executors  to  determine 
upon  any  event  whether  or  not  the  corporation  once  created 
should  take  the  property. 

"  Nothing  "  said  Chief  Justice  Church  "  can  be  more  certain 
than  that  the  testator  designed  that  the  title  to  the  funds  or 
property  in  the  possession  of  the  trustees  or  elsewhere  which 
wafi  included  in  the  residuary  clause  should  vest  in  the  cor- 
poration immediately  upon  its  creation." 

^^  An  application  was  to  be  made  to  the  legislature,  after  the 
testator's  death,  for  a  charter.  If  obtained  the  bequest  would 
take  efiEect ;  if  not  it  would  go  the  ulterior  donee.  If  the  cor- 
poration applied  for  and  granted  should  not  be  liberal  and  in 
accordance  with  the  provisions  of  the  will,  the  ulterior  donee 
or  next  of  kin  could  challenge  its  right  to  take  the  bequest. 
It  would  then  become  a  judicial  question."  So  clearly  no 
question  in  that  case  was  left  to  the  judgment  of  the  trustees. 
They  were  not  to  determine  even  whether  the  charter  was  a 
liberal  one.  That  was  a  question  for  the  court  that  would  have 
been  decided  in  any  contest  over  the  property  between  the 
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corporation  and  the  next  of  kin  or  ulterior  donee.  A  discre- 
tionary power  in  executors  or  trustees  was  not,  therefore,  an 
element  in  the  BurriU  case.  Not  so  here.  Here  we  have  the 
nnlimited  authority  delegated  to  the  executors  to  withhold  the 
entire  property  from  the  corporation  if  they  choose  so  to  do. 
There  the  corporation  once  created  was  vested  immediately  by 
force  of  the  will  with  the  title  to  the  property.  Here,  although 
the  corporation  may  be  created  in  a  form  and  manner  satisfac- 
tory to  the  trustees,  it  takes  nothing  unless  the  executors,  con- 
sidering every  cause  and  reason,  deem  it  expedient  to  convey 
to  it  some  or  all  of  the  residuary  estate. 

In  the  Burrill  case  the  testator  made  a  direct  gift  to  a  des- 
ignated beneficiary,  the  Roosevelt  hospital.  In  tliis  case  Mr. 
Tildengave  nothing  to  the  Tilden  Trust,  but  simply  authorized 
his  executors  to  endow  it  if,  in  their  judgment  and  discretion, 
they  should  deem  it  expedient.  Moreover  after  creating  numer- 
ous special  trusts  and  setting  apart  portions  of  his  real  estate  for 
such  several  special  trust  funds,  the  testator,  by  the  thirty- 
ninth  article  of  the  will,  gives  the  whole  of  the  residuary  estate 
to  his  executors  in  trust  for  the  purposes  mentioned  in  the 
thirty-fifth  article,  bestowing  upon  them  so  far  as  language 
could  do  so,  the  title  to  all  the  property  to  be  held  and  pos- 
sessed during  the  lives  of  his  niece  Ruby  S.  Tilden  and  his 
grandniece  Susie  Whittlesey,  and  which  he  denominated  the 
"  General  Tnist "  of  his  estate.  He  clearly  intended  by  this 
provision  to  create  an  active  trust  in  his  whole  residuary  estate 
and  to  give  to  his  executors  a  discretionary  power  to  give  such 
part  of  it  flfi  they  deemed  expedient  to  the  Tilden  Trust,  or  to 
Mrithhold  all  from  it.  Having  intended  to  convey  so  far  as  lie 
was  able  to  do  the  title  to  his  whole  estate  to  trustees,  nothing 
was  left  that  could  be  the  subject  of  a  gift  to  the  Tilden  Trust 

We  come,  therefore,  to  the  consideration  of  the  question 
whether  the  thirty-fifth  article  can  be  upheld  as  constituting  a 
separate  trust  or  power  in  trust  for  the  benefit  of  the  Tilden 
Trust 

The  aflSmiative  of  this  question  can  be  maintained  only  by 
coQflidering  the  direction  to  convey  to  the  Tilden  Trust  as  a 
SioKELs  —Vol.  LXXXV.        7 
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power  separate  by  itself  and  distinct  and  independent  from 
the  power  to  convey  to  such  charitable  purposes  as  in  the 
judgment  of  the  trustees  would  be  most  widely  and  substan- 
tially beneficial  to  mankind. 

The  latter  provision  is  eliminated  from  the  will  altogether 
by  the  appellants,  and  then  the  instrument  is  construed  as  if 
the  eliminated  provision  had  never  existed. 

The  appellants  invoke  the  Rid  of  the  principle  that  where 
several  trusts  are  created  by  a  will  which  are  independent  of 
each  other,  and  each  complete  in  itself,  some  of  which  are 
lawful  and  others  unlawful,  and  which  may  be  separated  from 
each  other,  the  illegal  trusts  may  be  cut  off  and  the  legal  ones 
permitted  to  stand. 

This  rule  is  of  frequent  application  in  the  construction  of 
wills,  but  it  can  be  applied  only  in  aid  and  assistance  of  the 
manifest  intent  of  the  testator,  and  never  where  it  would  lead 
to  a  result  contrary  to  the  purpose  of  the  will  or  work  injustice 
among  the  beneficiaries,  or  defeat  the  testator's  scheme  for  tlie 
disposal  of  his  property. 

The  rule  as  applied  in  all  reported  cases  recognizes  this 
limitation,  that  when  some  of  the  trusts  in  a  will  are  legal  and 
some  illegal,  if  they  are  so  connected  together  as  to  constitute 
an  entire  scheme,  so  that  the  presumed  wishes  of  the  testator 
would  be  defeated  if  one  portion  was  retained  and  other  por- 
tions rejected,  or  if  manifest  injustice  would  result  from  such 
construction  to  the  beneficiaries,  or  some  of  them,  then  all  the 
truste  must  be  construed  together  and  all  must  be  held  illegal 
and  must  fall.  {Manice  v.  Manice^  43  N.  Y.  303;  Van 
Schuyver  v.  Mulford^  59  id.  426  ;  Knox  v.  Jones^  47  id.  389 ; 
Benedict  v.  Webh^  98  id.  460 ;  Kennedy  v.  Hoy^  105  id.  135.) 

The  cases  cited  fairly  illustrate  the  practical  application  of 
this  rule  by  the  courts. 

In  Knox  v.  Jonea  the  testator  created  one  trust  to  receive 
and  pay  over  the  income  of  his  estate  to  his  brother  for  his 
life  and  then  to  his  sisters,  with  cross-limitations  over  as  between 
them,  remainder  to  the  children  of  his  sister  Georgiana,  and  in 
default  of  children  to  Columbia  college.     This  court  held  the 
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whole  troBt  invalid  and  refused  to  sustain  the  provision  in 
behalf  of  the  testator's  brother  on  the  ground  that  tliere  was 
but  a  single  trust  which  provided  for  all  the  beneficiaries,  and 
that  they  were  all  embraced  in  a  common  purpose.  That  the 
S3veral  provisions  of  a  single  trust  could  not  be  severed,  and 
those  that  violated  the  statute  against  perpetuities  dropped 
and  the  others  sustained.  In  Van  Schuyver  v.  Mulford  a  gift 
to  the  testator's  wife  of  the  rents  and  income  and  profits  of  the 
estate  during  life  was  upheld  and  declared  to  be  valid,  although 
Ae  devise  over  might  be  void  on  the  ground  that  the  gift  to 
the  wife  was  separate  and  distinct  from  the  other  provision 
of  the  will  and  had  no  effect  beyond  her  life  or  upon  the 
xQtimate  disposition  of  the  estate. 

In  Benedict  v.  Wehh,  the  testator  created  separate  trusts  in 
two-thirds  of  his  estate  for  the  benefit  of  his  four  children. 
Three  of  the  trusts  were  held  to  be  valid  and  one  invalid  on 
the  ground  that  the  trust  term  transgressed  tlie  statute.  But 
the  court  refused  to  sustain  the  vaUd  trusts  on  the  ground  that 
to  do  so  would  defeat  the  intention  of  the  testator  in  the  dis- 
position of  his  property  and  work  injustice  among  the  bene- 
ficiaries by  permitting  three  of  the  children  to  take  under 
their  respective  trusts  and  also  as  heirs  at  law  in  the  one-fourth 
as  to  which  the  trust  was  declared  invalid. 

The  result  of  these  and  all  other  cases  is  that  in  applying 
the  rule  invoked  by  the  appellants,  which  permits  unlawful 
trusts  to  be  eliminated  from  the  will,  and  those  that  are  lawful 
to  be  enforced,  we  must  not  violate  the  intention  of  the  tes- 
tator, or  destroy  the  scheme  that  he  has  created  for  the  dispo- 
sition of  his  property. 

We  may  enforce  and  effectuate  his  will  and  give  full  effect 
to  his  intent,  provided  it  does  not  violate  any  cardinal  rule  of 
law,  but  we  cannot  make  a  new  will  or  build  up  a  scheme  for 
the  purpose  of  carrying  out  what  might  be  thought  was  or 
would  be  in  accordance  with  his  wishes. 

At  the  threshold  of  every  suit  for  the  construction  of  a  will 
lies  the  rule  that  the  court  must  give  such  construction  to  its 
provisions  as  will  effectuate  the  general  intent  of  the  testator 
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as  expressed  in  the  whole  instrument.  It  may  transpose  words 
and  phrases  and  read  its  provisions  in  an  order  different  from 
that  in  which  they  appear  in  the  instrument,  insert  or  leave 
out  provisions  if  necessary,  but  only  in  aid  of  the  testator's 
intent  and  purpose.  Never  to  devise  a  new  scheme  or  to  make 
a  new  will. 

The  fact  that  the  executors  of  the  will  applied  to  the  legis- 
lature and  procured  the  incorporation  of  the  Tilden  Trust  in 
a  form  and  manner  satisfactorv  to  themselves,  and  have  deemed 
it  expedient  to  convey  to  it  the  whole  residuary  estate  and 
have  executed  a  conveyance  thereof,  is  not  a  matter  forconsid^ 
eration  in  this  connection.  This  point  was  considered  in  Hol- 
land V,  Alcock  and  in  Read  v.  Williams  (mprd)^  and  it  was 
held  that  the  validity  of  the  power  depended  upon  its  nature 
and  not  on  its  execution.  In  the  latter  case,  the  testator 
bequeathed  the  residue  of  his  estate  "  to  such  charitable  insti- 
tutions and  in  such  proportion  as  my  executors  by  and  with 
the  advice  of  my  friend  Rev.  John  Hall,  D.  D.,  shall  choose 
and  designate."  And  prior  to  the  commencement  of  the 
action,  the  executors,  with  the  advice  of  Dr.  Hall,  made  a 
written  choice  and  designation  of  certain  incorporated  institu- 
tions existing  under  the  laws  of  this  state,  among  whom  they 
directed  the  residuary  estate  to  be  divided.  The  fact  of 
selection  was  not  deemed  material  and  the  will  was  declared 
invalid. 

The  rights  of  heirs  and  next  of  kin  exist  under  the  Statutes 
of  Descent  and  Distribution,  and  vest  immediately  upon  the 
death  of  the  testator. 

If  the  trust  or  power  attempted  to  be  created  by  the  will,  or 
the  disposition  therein  made  is  valid,  their  rights  are  subject 
to  it,  but  if  invalid,  they  immediately  become  entitled  to  the 
property.  Hence  the  existence  of  a  valid  trust  is  essential  to 
one  claiming  as  trustee  to  withhold  the  property  from  the  heir 
or  next  of  kin.  What  a  trustee  or  donee  of  a  power  may  do 
becomes,  therefore,  immaterial.  What  he  does  must  be  done 
under  a  valid  power,  or  the  act  is  unlawful.  If  the  power 
exercised  is  unauthorized,  the  act  is  of  no  force  or  validity. 
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In  Buch  case  there  is  no  trust  or  power.  There  is  nothing  but 
an  unauthorized  act  ineffectual  for  anj^  purpose. 

It  is  not  deemed  material  to  the  decision  of  the  question 
now  under  consideration  whether  the  provisions  of  the  will 
relating  to  the  residuary  estate  are  regarded  as  constituting  a 
trust  or  a  power  in  trust,  except  so  far  as  that  fact  may  be 
indicative  of  the  testator's  intention. 

If  there  was  a  trust,  then  the  executors  took  title  to  the 
residuary  estate,  but  if  there  is  created  a  valid  power  in  trust, 
it  will  be  executed  with  substantially  the  same  effect  as  if  the 
will  created  a  trust  estate.  But  section  58  of  the  Statute  of 
Uses  and  Trusts,  which  declares  that  when  an  express  trust  is 
created  for  any  purpose  not  enumerated  in  the  foregoing  sec- 
tions, no  estate  shall  vest  in  the  trustees,  but  the  trust,  if  direct- 
ing the  performance  of  an  act  which  may  be  lawfully  performed 
under  a  power,  should  be  valid  as  a  power  in  trust,  is  not,  of 
course,  susceptible  of  the  construction  that  a  trust  invaKd 
because  in  conflict  with  some  cardinal  rule  of  law  could  be 
upheld  as  a  power. 

Every  trust  necessarily  includes  a  power.  There  is  always 
something  to  be  done  to  the  trust  property  and  the  trustee  is 
empowered  to  do  it,  and  if  the  trust  is  invalid  because  the 
power  to  dispose  of  the  property  is  not  one  that  the  law  recog- 
nizes, it  cannot  be  upheld  as  a  power  in  trust.  The  rules 
applicable  to  the  execution  of  trusts  in  this  respect  are  equally 
applicable  to  the  execution  of  powers,  and  as  it  is  of  no  particu- 
lar importance  in  this  case  in  whom  the  title  to  the  residuary 
estate  is  vested,  it  is  not  material  to  the  decision  whether  the 
provisions  of  the  will  are  examined  as  a  trust  or  as  a  power  in 
trust.  The  purpose  of  the  trust  is  lawful,  and  personal  prop- 
erty whiclj  constitutes  the  greater  part  of  the  testator's  estate 
was  a  proper  subject  of  the  trust  that  the  testator  intended,  and 
if  it  is  invalid,  it  is  because  the  power  conferred  on  the  trustees 
for  the  disposal  of  the  estate  is  so  uncertain  and  indefinite  that 
its  execution  cannot  be  controlled  or  enforced  by  the  courts. 

In  Priehard  v.  Thmnpson^  the  legal  title  to  the  fund  was 
vested  in  the  executors  in  trust.     In  Read  v.  WiUiamSy  the 
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executors  were  given  a  power  in  trust.  But  the  court  said 
there  was  in  that  respect  no  legal  distinction,  and  the  power 
in  the  latter,  as  the  trust  in  the  former  case,  was  declared 
invalid. 

But  the  nature  of  the  estate  which  the  testator  intended  to 
convey  to  his  trustees  and  the  nature  of  the  power  intended 
to  be  delegated  to  tliem  is  of  importance  in  ascertaining  hit 
intent  and  determining  what  was  the  scheme*  that  he  had  for 
the  disposal  of  liis  property.  By  our  Revised  Statutes  (vol.  1, 
p.  733),  powers,  as  they  existed  by  the  common  law,  were  abol- 
ished, and  thereafter  their  creation,  construction  and  execution 
were  to  be  governed  by  statute.  They  are  classified  as  general 
and  special,  beneficial  and  in  trust.  A  beneficial  power  is  one 
that  has  for  its  object  the  grantee  of  the  power,  and  is  executed 
solely  for  his  benefit.  (§  79.)  Trust  powers,  on  the  other 
hand,  have  for  their  object  persons  other  than  the  grantee,  and 
are  executed  solely  for  the  benefit  of  such  other  persons. 
(§§  94,  95.)  Trust  powers  are  imperative,  and  their  perform- 
ance may  be  compelled  in  equity,  unless  their  execution  or 
non-execution  is  made  expressly  to  depend  on  the  will  of  the 
grantee.  (§  96.)  And  a  trust  power  does  not  cease  to  be 
imperative  where  the  grantee  of  the  power  has  the  right  of 
selection  among  a  class  of  objects.  (§  97.)  And  sections  one 
hundred  and  one  hundred  and  one  make  provision  for  the 
execution  by  a  court  of  equity  of  trust  powers  where  the 
trustee  dies,  or  where  the  testator  has  created  a  valid  power, 
but  has  omitted  to  designate  a  person  to  execute  it.  A  trust 
power,  to  be  valid,  therefore,  must  designate  some  person,  or 
class  of  persons,  other  than  the  grantee  of  the  power,  as  it* 
objects,  and  it  must  be  exercised  for  the  sole  benefit  of  such 
designated  beneficiary,  and  its  execution  may  be  compelled 
in  equity.  A  non-enforceable  trust  power  is  an  impossi- 
bility under  our  law,  unless,  by  the  instrument  creating  it,  it 
is  expressly  made  to  depend  for  its  execution  on  tlie  will  of  the 
grantee. 

In  every  case  where  the  trust  is  valid  as  a  poweir,  the  lands 
to  which  the  trust  relates  remain  in  or  descend  to  the  persona 
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otherwise  entitled,  subject  to  the  execution  of  the  trust  as  a 
power.     (1  E.  S.  729,  §  59.) 

Before  applying  these  rules  to  the  case  before  us,  our  duty 
is  to  ascertain  the  testator's  intent  from  an  inspection  of  the 
will,  and  for  this  purpose  we  must  read  the  whole  instrument, 
including  the  provisions  admitted  to  be  void.  Those  pro- 
visions, though  ineffectual  to  dispose  of  the  property,  cannot 
be  obliterated  when  examining  it  for  the  purpose  of  ascertain- 
ing the  testator's  intention.  ( Van  Kleeck  v.  Dutch  Churchy 
20  Wend.  457;  Kiah  v.  Orenier,  56  N.  Y.  220.) 

The  prominent  fact  in  the  testator's  will  is  that  he  intended 
to  give  his  property  to  charity.  He  intended  that  none  of  his 
heirs  or  next  of  kin  should  take  any  of  it,  except  such  as  he 
gave  to  them  through  the  several  special  trusts  tliat  he  created 
for  their  l>enelit.  He  emphasized  this  purpose  in  the  last 
article  of  his  will  by  providing  that  any  of  them  who  should 
institute  or  share  in  any  proceeding  to  oppose  the  probate  of 
the  will,  or  to  impeach,  impair,  or  to  set  aside  or  invalidate 
any  of  its  provisions,  should  be  excluded  from  any  participa- 
tion in  the  estate,  and  the  portion  to  which  he  or  she  might 
otherwise  be  entitled  to  under  its  provisions  should  be  devoted 
to  such  charitable  purposes  as  his  executors  should  designate. 
To  the  accomplishment  of  this  purpose,  he  intended  to  create 
a  trust,  and  doubtless  believed  that  he  created  a  valid  one. 
He  created  numerous  trusts  for  the  benefit  of  his  relatives  and 
for  the  creation  of  other  libraries  and  reading-rooms.  These 
he  denominated  "  Special  Trusts."  In  the  thirty-ninth  article 
he  devised  and  bequeathed  to  his  executors  and  ''  to  their  suc- 
cessora  in  the  trust  hereby  created,  and  to  the  survivor  and 
survivors  of  them,"  all  the  rest  and  residue  of  his  property, 
"  to  have  and  to  hold  the  same  unto  my  said  executors  and 
trustees  and  to  their  successors  in  the  trust  hereby  created 
*  *  *  to  possess,  hold  and  manage  the  same  "during  the  lives 
of  his  neice,  Buby  S.  Tilden,  and  his  grand-niece,  Susie  Whit- 
tlesey, and  "  to  apply  the  same  and  the  proceeds  thereof  to  the 
objects  and  purposes  mentioned  in  this  my  will."  He  gave  to  his 
execntors  the  power  to  collect  the  income  of  the  whole  estate, 
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that  which  was  set  apart  in  the  special  trusts  and  that  consti- 
tuting the  trust  of  the  residuary  estate.  The  trust  of  the 
residuary  estate  he  denominated  the  "  General  Trust,"  and  in 
tlie  twenty-sixth  article  he  gives  direction  as  to  the  disposition 
of  the  surplus  income  "  during  the  continuance  of  the  trust  of 
my  general  estate." 

It  is  clear,  therefore,  that  the  testator  intended  to  create  a 
trust  of  his  residuary  estate,  and  in  plain,  unequivocal  language 
he  Indicated  his  purpose  to  be  that  the  trustees  should  be  vested 
with  the  title  to  the  property  until  they  should  divest  them- 
selves of  it  in  carrying  out  the  purposes  mentioned  in  the  will, 
and  wliich  are  to  be  found  in  the  thirty-fifth  article.  Turning 
to  this  article,  the  important  feature  is  that  the  power  there 
given  to  the  trustees,  and  the  only  power  that  could  absolutely 
effectuate  the  testator's  intent  to  devote  his  property  to  charity, 
was  an  imi^eititive  one. 

There  is  no  discretion  to  be  exercised  upon  the  question 
whether  the  property  shall  go  to  charitable  purposes.  There 
is  no  act  involving  that  disposition  of  the  property  the  execu- 
tion of  which  is  made  to  depend  on  the  will  of  the  trustees. 

Discretion  there  is  as  to  the  objects  of  the  charity,  but  none 
as  to  the  general  disposition  of  the  estate.  If  the  Tilden  Trust 
is  incorporated  in  a  form  and  manner  satisfactory  to  the  trus- 
tees they  are  authorized  to  convey  to  that  institution  the  whole 
residue  or  so  nmch  thereof  as  they  shall  deem  expedient,  and 
if  for  any  cause  or  reason  they  deem  it  inexpedient  to  endow 
that  institution  with  the  whole  or  any  part  of  the  residue,  then 
to  apply  the  same  or  such  part  as  they  do  not  apply  to  the  use 
of  the  Tilden  Trust  to  such  charitable  purposes  as  they  shall 
deem  most  widely  beneficial  to  mankind. 

The  object  and  purpose  in  this  scheme  of  the  testator  is, 
therefore,  a  devotion  of  his  estate  to  charity. 

But  it  is  said  that  the  Tilden  Trust  represents  an  intention 
different  from  and  alternative  to  the  gift  to  the  charitable,  edu- 
cational and  scientific  purposes  mentioned  in  the  last  clause  of 
the  article.  That  the  authority  to  endow  it  that  is  vested  in 
the  trustees  is  a  primary  power  and  the  power  to  devote  the 
estate  to  the  other  undefined  purposes  is  ulterior. 
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That  while  the  latter  is  imperative  in  its  character,  the  for- 
mer is  discretionary  wholly,  and  depends  for  its  execution  upon 
the  will  of  the  trustees,  and  that  each  power  stands  alone  sepa- 
rate and  distinct  from  the  other,  and  the  power  to  endow  the 
Tilden  Trust  is  likened  to  a  power  of  appointment 

Po'vers  of  appointment  are  so  common  in  testamentary 
dispositions  of  property  that  no  citation  of  authority  is  necessary 
to  show  their  validity. 

Their  execution  may  depend  solely  upon  the  will  of  the 
donee  of  the  power,  and  they  are  recognized  as  valid  by  the 
ninety-sixth  section  of  the  statute  already  quoted.  "  I  give  to 
A.  such  portion  of  my  residuary  estate  as  B.  shall,  within  the 
life-time  of  the  survivor  of  C.  and  D.,  designate  and  appoint," 
which  is  the  case  suggested  on  the  brief,  is  undoubtedly  a  good 
testamentary  bequest,  and  is  a  good  illustration  of  a  naked 
power  of  appointment,  the  execution  of  which  depends  on  the 
win  of  B.,  and  is  not  enforceable  at  the  suit  of  A. 

In  such  a  case  the  title  to  the  property  descends  to  the  heirs 
or  next  of  kin,  or  passes  imder  the  will  to  the  ulterior  donee, 
subject  to  the  execution  of  the  power. 

But  there  is  no  similarity  between  the  suggested  bequest  and 
the  will  before  us.  FoUow  tljat  bequest  by  a  gift  over  to 
charitable  uses,  or  let  it  stand  alone  in  the  will,  and  you  have 
in  one  case  alternative  gifts  and  in  J;he  other  alternative 
purposes. 

There  is  a  preference  expressed  or  implied  by  the  testator 
as  to  the  purpose  to  which  his  estate  shall  go  and  the  objects 
that  shall  be  benefited. 

In  the  one  case  the  choice  lies  between  the  individual  legatee 
and  the  heirs,  in  the  other  between  the  legatee  and  a  disposition 
to  charity. 

But  in  the  will  before  us  there  is  no  alternative  purpose. 
There  is  a  single  scheme,  a  gift  to  charitable  uses,  and  the  sug- 
gestion of  the  Tilden  Trust  indicates  no  intent  in  the  testator's 
mind  contrary  to  the  intention  to  devote  the  estate  to  charity, 
and  in  this  respect  the  will  before  us  is  distinguished  from  the 
case  suggested  by  the  learned  counsel  for  the  appellants  of  a 
SioKELS — Vol.  LXXXV.        8 
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power  to  convey  the  estate  to  a  designated  individual  at  a 
stated  age,  and  in  the  event  of  the  donee  of  the  power  deem- 
ing it  inexpedient  so  to  do,  then  a  gift  over  to  undefined 
charitable  uses. 

There  the  primary  purpose  of  the  testator  is  a  gift  to  the 
designated  legatee  and  not  to  charity.  And  the  intent  to  give 
tlie  estate  to  charitable  uses  is  secondary  and  limited  upon  the 
determination  of  the  tnistee  not  to  make  the  primary  gift. 
Such  a  will  plainly  indicates  alternative  purposes  and  contains 
alternative  powers.  The  two  gifts  are  in  no  respect  connected, 
and  if  the  gift  over  is  void,  the  first  may  stand  and,  if  exe- 
cuted, represents  the  will  of  the  testator. 

But  in  the  thirty-fifth  article  of  the  will  under  consideration 
there  is  no  antithesis  so  far  ss  the  purpose  to  which  the  prop- 
erty is  to  be  devoted  is  concerned.  It  expresses  a  single  intent 
only,  viz. :  To  devote  the  estate  to  charitable  uses,  and  while, 
of  course,  in  such  a  scheme  the  testator  might  prefer  and 
designate  one  corporation  over  another  as  the  object  of  his 
bounty,  I  shall  attempt  to  sliow  that  in  this  case  he  has  not 
done  that  and  has  not  conferred  any  preferential  right  to  the 
estate  or  any  part  of  it  upon  the  Tilden  Trust 

What  is  the  Tilden  Trust  and  how  does  it  stand  in  the 
testator's  scheme  ? 

It  may  fairly  be  assiyned  that  the  testator,  having  determined 
to  devote  his  estate  to  charity,  understood  that  his  object  could 
be  accomplished  only  through  the  instrumentality  of  a  corpo- 
rate body. 

lie  requested  his  trustees  to  cause  the  Tilden  Trust  to  be 
incorporated.  It  was  to  have  the  power  to  establish  and  main- 
tain a  free  library  and  reading-room  in  the  city  of  New  York, 
and  "  to  promote  such  scientific  and  educational  objects  "  as 
the  executors  and  trustees  should  designate.  The  latter  power 
is  precisely  what  the  trustees  are  authorized  to  do  by  the 
so-called  ulterior  provision,  viz.,  to  apply  the  estate  to  such 
"educational  and  scientific  purposes"  as  theyslould  judge 
would  be  most  beneficial  to  mankind. 

Here,  therefore,  we  have  an  authority  to  do  the  same  thing 
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in  each  provifiion  of  the  will,  and  as  the  latter  could  only  be 
worked  out  through  the  medium  of  a  corporation,  the  so-called 
two  powers  are  the  same.  So  as  to  the  free  library  and  read- 
ing-room. That  is  plainly  within  the  scientific  and  educational 
purposes  of  the  second  provision  of  the  will,  and  could  be 
maintained  only  through  a  corporate  body.  The  suggested 
capacities  of  the  Tilden  Trust  are,  therefore,  precisely  the 
same  as  the  so-called  ulterior  purposes,  and  each  are  expressive 
of  the  testator's  scheme  so  far  as  he  had  formulated  it  in  his 
own  mind.  The  Tilden  Trust,  therefore,  plainly  does  not 
represent  any  alternative  or  primary  purpose  in  the  disposition 
of  the  estate,  but  is  simply  the  suggested  instrument  to  execute 
the  testator's  scheme  for  the  disposition  of  the  property.  Now,, 
what  did  the  testator  intend  the  trustees  should  consider  when 
they  came  to  the  determination  of  the  expediency  or  inex- 
pediency of  endowing  that  institution.  The  argument  is  that 
they  could  not  consider  the  ulterior  purposes  at  all  until  they 
had  disposed  of  the  question  whether  it  was  expedient  to  con- 
vey to  the  Tilden  Trust  all  or  a  part  of  the  residuary  estate. 
But  that  is  saying  that  they  should  determine  that  question 
without  reference  to  the  substance  of  the  gift  and  the  object 
and  purposes  which  the  testator  had  in  view.  For,  as  I  have 
already  shown,  the  capacities  and  powers  of  the  Tilden  Trust, 
in  other  words,  its  purposes  and  objects,  or  rather  the  purposes 
and  objects  which  the  testator  intended  to  effectuate  through 
its  instrumentality,  are  precisely  the  same  as  the  so-called 
ulterior  purposes,  and  as  the  latter  must  be  carried  out  through 
the  instrumentality  of  a  corporation,  the  only  distinction 
between  the  two  is  in  the  name  of  the  corporation  that  is  to 
administer  the  fund.  The  question  of  expediency,  therefore, 
resolves  itself  into  a  question  whether  the  trustees  should  select 
the  Tilden  Trust,  or  some  other  corporation,  through  which  to 
carry  out  the  purposes  of  the  will.  Now,  how  could  the 
trustees,  charged  with  the  imperative  duty  of  devoting  the 
estate  to  charitable  and  educational  purposes,  cqnsider  the  ques- 
tion whether  they  should  endow  the  Tilden  Trust  without  tak- 
ing a  complete  view  of  the  whole  field  of  charity. 
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They  were  bound  to  do  so  if  they  fairly  attempted  to  carry 
out  the  testator's  plan. 

Take  the  question  of  the  free  library  and  reading-room. 
There  is  no  duty  or  obligation  imposed  upon  them  in  that 
respect.  They  are  not  bound  to  create  or  endow  one.  They 
are  free  to  select  any  other  educational  object.  So  with  locality. 
Can  it  be  seriously  claimed  that  there  is  any  duty  resting  on 
them  to  establiBh  a  library  in  the  city  of  New  York  ?  Is  not 
the  capital  of  the  state  or  of  the  United  States  open  to  their . 
choice  of  location,  if  they  think  a  library  located  there  would 
be  more  widely  beneficial  to  mankind  ?  Clearly,  it  appears  to 
me  that  it  was  within  the  scope  of  the  discretion  committed 
to  the  trustees  to  determine  whether  a  free  library  or  reading- 
room  should  be  established  at  all,  and  whether  that  or  any 
other  charitable  or  educational  institution  that  they  might  select 
should  be  located  in  the  city  of  New  York,  and  that  their 
determination  of  such  question  would  be  among  the  causes  or 
reasons  which  might  lead  them  to  decide  that  it  was  inexpe- 
dient to  endow  the  Tilden  Trust,  and  that  tlie  testator  intended 
that  when  the  trustees  should  consider  the  Tilden  Trust,  they 
should  consider  their  power  with  reference  to  the  disposal  of 
the  estate,  and  the  fact  that  if  they  did  not  endow  that  insti- 
tution, they  could  still  execute  his  wishes  by  applying  it  to  such 
eharitable,  educational  and  scientific  purposes  as  they  should 
select 

In  other  words,  that  if  they  did  not  give  it  to  the  institution 
that  he  suggested  and  which  would  bear  his  name,  they  could 
give  it  to  others  and  still  execute  his  will  and  carry  out  his 
general  purpose  for  the  disposal  of  his  estate,  and  tliis  power 
meant  comparison  of  all  charitable  and  educational  objects,  and 
selection  from  among  them. 

In  substance  he  said  to  his  executors :  I  have  determined  to 
devote  my  estate  to  charitable,  educational  and  scientific  pur- 
poses ;  I  have  formed  no  detailed  plan  how  that  purpose  can 
be  executed,  but  under  the  law  of  New  York  it  must  be  done 
through  and  by  means  of  a  corporation.  I  request  you  to 
cause  to  be  incorporated  an  institution  to  be  called  the  Tilden 


1891.]  TiLBEN  V.  Gbeen  et  al.  Gl 


Opinion  of  the  Ck>urt,  per  Brown,  J. 


Trust  with  capacity  to  maintain  a  free  library  and  reading- 
room  in  the  city  of  New  York,  and  such  other  educational 
and  scientific  objects  as  yon  shall  designate,  and  if  you  deem 
it  expedient,  that  is,  if  you  think  it  advisable  and  the  fit  and 
proper  thing  to  do,  convey  to  that  institution  all  or  such  part 
of  my  residuary  estate  ba  you  choose,  and  if  you  do  not  think 
that  course  advisable  then  apply  it  to  such  charitable,  educa- 
tional and  scientific  purposes  as  in  your  judgment  will  most 
substantially  benefit  mankind.  Thus  was  left  to  the  trustees 
the  power  to  dispose  of  the  estate  within  the  limits  defined 
and  to  select  the  objects  that  should  be  benefited,  and  it  is 
impossible  to  read  the  thirty-fifth  article  and  find  therein  any 
preference  in  the  way  of  a  separate  gift  or  power  to  the  Tildeii 
Trust  or  to  separate  that  institution  from  the  testator's  plan  to 
devote  his  estate  to  charity.  The  trustees  are  free  to  select 
the  Tilden  Trust  and  cause  it  to  be  incorporated  or  to  choose 
any  existing  corporation  as  the  instrument  to  carry  out  the 
testator's  scheme.  Again,  no  event  is  named  upon  the  happen- 
ing of  which  any  estate  is  limited  to  the  Tilden  Trust.  The 
only  condition  suggested  is  the  determination  by  the  trustees 
of  the  question  whether  they  deem  it  expedient  to  endow  that 
institution.  But  if  the  views  already  expressed  are  correct,  if 
the  Tilden  Trust  is  but  one  of  many  instruments  through  which 
the  testator's  charitable  purposes  may  be  executed  or  is  but  a 
suggested  beneficiary  under  the  power,  then  the  determination 
of  the  question  of  expediency  involves  the  doing  of  the  very 
thing  which  the  law  condemns,  viz.,  a  selection  from  an  imde- 
fined  and  unlimited  class  of  objects,  and  the  power  would  be 
void. 

It  thus  becomes  apparent  how  important  is  the  so-called 
ulterior  provision  in  the  plan  which  the  testator  had  for  the 
disposal  of  his  estate,  and  effect  cannot  be  given  to  that  plan 
if  that  provision  is  stricken  from  the  will,  as  it  expressly 
defines  the  scope  of  the  discretion  committed  to  the  trustees. 

Strike  out  that  provision  and  instead  of  a  discretion  in  the 
trustees  limited  to  the  selection  of  the  objects  that  should  be 
benefited  by  the  will  their  power  would  be  confined  to  the 
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•endowment  of  the  Tilden  Tnist,  and  if  they  choose  not  to  act 
or  failed  to  act  the  estate  would  go  to  the  heirs  at  law. 
Indeed  the  legal  effect  of  the  will  would  be  in  that  case  to 
vest  the  title  to  the  estate  in  the  heirs  subject  to  the  execution 
of  the  power  to  endow  the  Tilden  Trust. 

But  if  the  provision  of  the  will  makes  one  thing  particu- 
larly clear  it  is  that  the  testator  intended  his  estate  to  be 
devoted  to  charitable  purposes  and  should  in  no  event  go  to 
his  heirs,  and  he  did  not  intend  that  his  trustees  should  have 
the  power  to  choose  betwfeen  his  heirs  and  the  Tilden  Trust. 

We  cannot,  therefore,  obliterate  the  so-called  ulterior  pro- 
vision and  give  effect  to  the  scheme  of  the  will. 

The  discretion  plainly  conferred  on  the  trustees  in  the  dele- 
gation of  the  power  to  determine  the  expediency  or  inexpe- 
diency of  endowing  the  Tilden  Trust  would  be  thereby 
destroyed,  and  the  trustees  would  be  compelled  to  convey  the 
estate  to  that  institution,  or  by  permitting  the  heirs  to  retain 
it,  thwart  the  expressed  wish  of  the  testator. 

Again,  the  appellants  argue  that  the  power  to  endow  the 
Tilden  Trust  is  one  depending  for  its  execution  on  the  will  of 
the  trustees  and  is  not  imperative,  and  hence  not  subject  to 
the  test  whether  it  can  be  enforced  in  a  court  of  equity.  This 
argument  is,  perhaps,  fairly  answered  when  the  conclusion  is 
reached  that  the  ulterior  purpose  cannot  be  stricken  from  the 
will  and  that  the  thirty-fifth  article  represents  but  one  scheme 
and  one  purpose  for  the  disposal  of  the  estate. 

But  it  will  be  apparent  in  the  view  here  taken  that  the 
testator  did  not  intend  that  any  power  conferred  upon  his  trus- 
tees should  depend  for  its  execution  upon  their  will.  Of  course, 
in  every  power  where  the  trustees  have  the  right  to  select 
any  and  exclude  others,  there  is  necessarily  involved  discre- 
tion, and  the  final  choice  does  in  one  sense  rest  upon  the  will 
of  the  trustee,  but  not  as  that  term  is  used  in  the  statute.  The 
power  conferred  is  the  authority  to  convey  the  estate.  That 
is  imperative.  The  discretion  committed  to  the  trustee  was  to 
«elect  the  particular  object.  The  choice  depends  on  the  trus- 
tees' will,  but  the  act  of  choosing  is  imperative,  else  the  power 
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could  not  be  executed.  It  is  the  result  alone,  therefore,  that 
depends  on  the  will  of  the  trustees  and  not  the  performance 
of  the  act  of  selection.  A  power  is  defined  to  be  "  an  authority 
to  do  some  act  *  *  *  which  the  one  granting  or  reserv- 
ing such  power  might  himself  lawfully  perform."  (1  E.  S. 
732,  §  74)  Section  58  provides  that  if  the  unauthorized  trust 
there  mentioned  directs  the  "  performance  of  any  act "  which 
may  be  lawfully  performed  under  a  power,  that  it  shall  be 
valid  as  a  power  in  trust. 

Now  the  acts  authorized  by  the  testator  were  those  of 
selection  and  conveyance.  The  result  of  selection  depended 
on  the  will  of  the  trustees,  whether  they  should  choose  one 
corporation  or  another,  but  the  performance  of  the  act  of 
selection  was  just  as  obligatory  as  the  duty  to  convey.  The 
testator  intended  both  should  be  performed,  and  the  trustees 
could  no  more  refuse  or  neglect  one  than  the  other.  It  follows 
from  the  views  here  expressed  that  the  authority  to  endow  the 
Tilden  Trust,  if-  that  should  be  deemed  expedient  by  the  trus- 
tees, was  not  a  separate  power,  distinct  from  the  purpose  to 
devote  the  estate  to  charitable  uses,  but  was  incidental  to  the 
testator's  scheme  and  involved  therein. 

While  we  may  admit  that  the  testator  expressed  a  preference  [/^ 
for  a  corporation  that  should  bear  his  name,  he  conferred  no  right 
npon  that  institution.  The  purpose  to  which  the  estate  should 
be  appUed  he  determined  and  designated,  but  the  persons  who 
should  be  benefited  by  the  will  and  the  particular  institution 
that  should  administer  the  fund  was  left  to  the  selection  of  the 
trustees.  The  expression  of  a  preference  conferred  no  right  so 
long  as  the  final  choice  was  left  to  the  trustees. 

It  was  simply  a  suggestion  which  they  might  or  might  not 
adopt  and  imposed  no  duty  upon  them,  and  in  no  way  limited 
or  fettered  their  action.  {Lawrence  v.  Cooke,  104  N.  Y.  632 ; 
2  Pomroy's  Eq.  J.  1016,  note.) 

We  are  of  the  opinion,  therefore,  that  the  thirty-fifth  article 
of  the  will  does  not  confer  separate  powers  upon  the  trustees 
and  that  the  so-called  ulterior  provision  cannot  be  eliminated 
from  the  will  without  destroying  the  scheme  that  the  testator 
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designed  for  the  disposal  of  his  estate.  That  the  wliole  article 
represents  one  entire  and  inseparable  charitable  scheme,  and 
cannot  be  subdivided,  and  the  power  conferred  on  the  trustees 
is  one  of  selection. 

This  power  was  under  the  statute  special  and  in  trust 
Under  the  sections  heretofore  quoted  such  a  power  is  impera- 
tive and  imposes  a  duty  on  the  grantee,  the  performance  of 
which  may  be  compelled  in  equity  for  the  benefit  of  the  parties 
interested,  unless  its  execution  or  non-execution  is  made 
expressly  to  depend  on  the  will  of  the  grantee,  and  it  does  not 
cease  to  be  imperative  where  tlie  grantee  has  the  right  to 
select  any  and  exclude  others  of  the  persons  designated  as  the 
objects  of  the  power. 

The  power  conferred  by  the  will  not  being  made  to  depend 
for  its  execution  on  the  will  of  the  trustees  was,  therefore, 
imperative,  but  it  is  not  valid  unless  it  can  be  enforced  by  the 
courts  at  the  suit  of  some  beneficiary. 

As  the  selection  of  the  objects  of  the  trust  was  delegated 
absolutely  to  the  trustees,  there  is  no  person  or  corporation 
who  could  demand  any  part  of  the  estate  or  maintain  an  action 
to  compel  the  trustees  to  execute  the  power  in  their  favor. 
This  is  the  fatal  defect  in  the  will.  The  will  of  the  trustees  is 
made  controlling,  and  not  the  \*'ill  of  the  testator. 

As  was  said  by  the  learned  presiding  justice  of  the  General 
Term,  "  the  radical  vice  of  tlie  entire  provision  seems  to  have 
arisen  from  the  testator's  unwillingness  to  confer  any  enforce- 
able rights  upon  any  qualified  person  or  body." 

Under  the  statute  of  powers  there  may  be  a  power  of 
selection  and.  exclusion  with  regard  to  designated  objects,  and 
the  duty  there  imposed  is  made  imperative  and  enforceable  by 
the  court- 
But  the  statute  presupposes  that  a  power  of  selection  must 
be  so  defined  in  respect  to  the  objects  that  there  are  persons 
who  can  come  into  court  and  say  that  they  are  embraced 
within  the  class  and  demand  the  enforcement  of  the  power. 
{Read  v.  WiUiamSj  avpra^  p.  569.) 

The  views  which  Judge  Van  Brunt  expressed  in  that  case 
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oil  that  point  at  General  Term  received  direct  approval  in  this 
court.  lie  said :  "  It  is  conceded  that  the  power  contained  in 
the  clause  in  question  comes  under  the  head  of  a  special  power 
in  trust  as  defined  in  the  Eevised  Statutes,  but  it  is  said  such 
a  power  is  to  be  distinguished  from  a  trust ; "  that  the  words 
*^  in  trust "  are  used  for  purposes  of  classification  only.  We 
tliink,  however,  that  to  render  a  pow^er  in  trust  valid  the  same 
certainty  as  to  beneficiary  must  exist  as  in  the  case  of  a  trust. 
(27  N.  T.  State  Eep.  507.) 

These  views  find  full  confirmation  in  the  provision  of  the 
statute  to  the  effect  that  if  the  trustee  dies  leaving  the  power 
unexecuted  a  court  of  equity  will  decree  its  execution  for  the 
benefit  equally  of  all  persons  designated,  and  if  the  testator 
fails  to  designate  the  person  by  whom  the  power  is  to  be 
executed,  its  execution  devolves  upon  the  court  (§§  100,  101), 
thus  providing  a  scheme  which  prevents  the  failure  of  a  tes- 
tator's purpose  when  its  subject  is  certain  and  its  objects 
designated. 

But  in  this  case  execution  of  the  power  could  not  be  decreed 
by  the  court  in  either  of  the  cases  specified  in  the  statute. 

By  an  enfotceable  trust  is  meant  one  in  which  some  person 
or  class  of  persons  have  a  right  to  all  or  a  part  of  a  designated 
fund,  and  can  demand  its  conveyance  to  them,  and  in  case  such 
demand  is  refused  may  sue  tlie  trustee  in  a  court  of  equity 
and  compel  compliance  with  the  demand. 

In  this  case  the  testator  devolved  upon  his  executors  the 
duty  of  selecting  the  beneficiary  and  there  is  no  person  who 
has  the  right  to  enforce  that  duty  or  demand  any  part  of  the 
estate  in  case  the  executors  refuse  or  neglect  to  act. 

The  power  attempted  to  be  vested  in  the  trustees  cannot  be 
controlled  or  enforced,  and  whether  the  provisions  of  the  will 
relating  to  the  residuary  estate  be  regarded  as  creating  a  trust 
or  power  in  trust,  they  are  in  either  case  void. 

The  judgment  should  be  aflirmed. 

Bkadley,  J.  (dissenting).     This  action  for  the  construction 
of  tlie  will  of  Samuel  J.  Tilden,  deceased,  was  founded  on  the 
SicKELs— Yoi-  LXXXV.         9 
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charge  that  it  was  ineJflFectiial  to  dispose  of  the  residuary  estate 
or  to  provide  for  any  lawful  disposition  of  it,  because  the  pro- 
visions of  the  thirty-fiftli  article  hy  which  that  was  sought  to 
be  accomplished  were  invalid  in  that  they  were  as  to  both  the 
object  and  subject  of  the  trust  he  had  ia  view  indefinite  and 
uncertain.  If  this  proposition  is  supported  the  conclusion  that 
such  was  the  effect  necessarilv  follows. 

ml 

It  is  evident  that  the  testator  when  he  made  liis  will  intended 
not  to  die  intestate  as  to  any  of  his  i)roperty.  And  that  his 
purpose  to  make  testamentary  disposition  of  all  of  it  not  only 
appears  by  the  dispositional  provisions  of  his  will,  but  also  by 
those  of  the  forty-third  article  by  which  he  declared :  "  Since 
I  have  made  a  disposition  of  my  property  according  to  my 
best  judgment,  and  since,  as  most  of  the  devisees  under  it  are 
females,  it  is  imj^ossible  to  forsee  under  what  influences  some 
one  or  more  of  them  might  possibly  come,  and  since  it  is 
desirable  to  avert  unseemly  or  speculative  litigation,  I  hereby 
declare  it  to  be  my  will  that  in  case  any  person  who,  if  I  had 
died  intestate,  would  be  entitled  to  any  share  of  my  property 
or  estate,  shall  under  any  pretense  whatever  institute,  take  or 
share  in  any  proceeding  to  oppose  the  probate  of  this,  my 
last  will  and  testament,  or  to  imiieach  or  impair  or  to  set  aside 
or  invalidate  any  of  its  provisions,  any  devise  or  legacy  to  or 
for  the  benefit  of  such  person  or  persons  under  this  will  is 
hereby  revoked,  and  such  person  shall  be  excluded  from  any 
participation  in  and  shall  not  have  any  share  or  portion  of  my 
property  or  estate,  real  or  personal ;  and  the  portion  to  which 
such  person  might  be  entitled  under  the  provisions  of  this 
instrument  shall  be  devoted  to  such  charitable  purposes  as  my 
said  executors  and  trustees  shall  designate." 

In  proceeding  to  the  consideration  of  the  questions  pre- 
sented, it  may  be  observed  as  a  cardinal  rule  of  construction 
that  tlie  intent  of  a  testator  should  bo  sought  for  in  the  pro- 
visions of  his  will,  and  when  so  ascertained  effectuated,  if  the 
language  used  permits,  although  the  transposition,  rejection 
or  supply  of  words  may  be  required  to  clearly  express  such 
intention.     And  when  susceptible   of  it,  the  construction  will 
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be  given  which  renders  it  operative  rather  than  invalid. 
{lloppoek  V.  Tucker^  59  N.  Y.  203 ;  PhMipsY,  Davies^  92  id. 
199 ;  DuBois  v.  Ray,  35  id.  162.) 

He  had  in  view  the  creation  and  endowment  of  a  Tilden 
Trust  with  the  capacity  mentioned.  He,  therefore,  requested 
the  executors  and  trustees  to  obtain  as  speedily  as  possible  from 
the  legislature  an  act  of  incorporation  of  an  institution  to  be 
known  as  the  Tilden  Trust,  and  in  case  that  should  be  accom- 
plished within  the  time  limited  by  the  two  lives  mentioned, 
he  authorized  them  to  organize  the  institution  and  convey  to 
or  apply  to  its  use  the  rest,  residue  and  remainder  of  his  estate 
or  so  much  of  it  as  they  should  deem  expedient.  Thus  far  he 
has  in  practical  effect  directed  the  application  to  be  made  for 
legislative  action,  and  ha«  made  no  provision  for  the  dispo- 
sition of  the  fund  other  than  to  the  use  of  the  corporation  in 
the  event  of  its  creation.  And  because  that  was  a  contingency 
not  within  the  control  of  the  executors  and  trustees  and  for 
other  reasons  which  might  exist  at  the  time  of  his  death  to 
render  the  endowment  of  the  Tilden  Trust,  if  created,  inex- 
pedient, the  testator  with  a  view  to  entire  testacy  added: 
"But  in  case  such  institution  shall  not  be  so  incorporated 
*  *  *  or  if  for  any  cause  or  reason  my  said  executors  and 
trustees  sliall  deem  it  inexpedient  to  convey  said  rest,  residue 
and  remainder  or  any  part  thereof  or  to  apply  the  same  or  any 
part  thereof  to  the  said  institution  I  authorize  "  them  to  apply 
it  "  or  such  portion  thereof  as  they  may  not  deem  it  expedient 
to  apply  to  its  use,  to  such  charitable,  educational  and  scientific 
purposes  as  in  the  judgment  of  my  said  executors  and  trustees 
will  render  the  said  rest,  residue  and  remainder  of  my  property 
most  widely  and  substantially  beneficial  to  the  interests  of 
mankind."  This  provision,  treated  independently  of  any 
other,  requires  no  consideration.  The  cy  pres  doctrine  avail- 
able to  give  effect  to  trusts  for  charitable  uses  without  any 
defined  beneficiary  in  England  has  no  place  in  the  law  of  this 
stata  The  attempt  thus  made  by  the  testator  to  provide,  in 
the  event  mentioned,  for  a  trust  dependent  upon  the  selection 
by  the  executors  and  trustees  of  the  charitable,  educational  and 
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Bcientific  purposes  to  which  the  fund  should  be  applied  was 
ineffectual  and  void  for  indefiniteness  and  uncertainty. 
{Prichard  v.  Thompson^  96  N.  Y.  76 ;  Holland  v.  AlcocK 
108  id.  312 ;  Read  v.  WiUiams,  125  id.  560.) 

The  proposition  on  the  part  of  the  appellants  is  that  by  the 
thirty-fifth  article  the  testator  made  two  distinct  alternative 
provisions  for  the  disposition  of  the  residue  of  his  estate ;  that 
the  one  relating  to  the  incorporation  and  endowment  of  the 
Tilden  Trust  was  primary,  and  the  other  following  it  was 
ulterior  and  intended  (if  that  institution  was  incorporated)  to 
be  made  effectual  in  the  event  only  that  the  executors  and 
trustees  deemed  it  inexpedient  to  apply  such  residue,  or  only  a 
portion  of  it,  to  the  Tilden  Trust.  On  the  contrary,  the  coun- 
sel for  the  respondents  contend  that  there  are  no  such  separate 
alternative  provisions  in  the  article,  but  that  the  testator  there 
provided  for  the  disposition  by  the  trustees  of  his  residuary 
estate  to  charities,  etc.,  of  which  the  Tilden  Trust  was  one  of 
the  objects,  and  that  the  power  given  to  the  executors  and 
trustees  was  that  of  selection  merely.  In  some  cases  it  has 
seemingly  been  held  that  when  words  of  a  will  expressing  a 
class  of  beneficiaries  or  objects  of  a  trust  may  be  taken  dis- 
tributively,  and  some  of  them  are  lawful  objects  of  the  trust 
and  others  not,  it  may  be  effectual  as  to  the  former,  but  the 
weight  of  authority  is  otherwise,  and  m  such  case  the  power 
of  mere  selection,  in  execution  of  the  trust  attempted  to  be 
so  given,  is  wholly  void.  (  WiUmnis  v.  Kershaw^  5  CI.  &  Fin. 
Ill;  Vezey  v.  Jamson^  1  Sim.  &  Stu.  69;  EUi^  v.  Selhy^  1 
My.  &  Craig,  286 ;  Mitford  v.  Reynolds,  1  Phillips,  190 ; 
In  re  JarmarCs  Estate,  8  L.  R.  [Ch.  Div.]  584 ;  25  Moak, 
496.) 

If  that  view,  as  applied  to  the  present  case,  is  supported,  the 
conclusion  must  follow  that  the  testator  failed  by  his  will  to 
make  any  valid  provision  for  the  disposition  of  his  residuary 
estate.  Then  the  trusts  and  the  pow^er  which  the  testator 
attempted  to  create  and  vest  in  his  executors  and  trustees 
would  constitute  a  single  scheme  for  the  appropriation  of  the 
fund  by  them  to  such  charitable,  educational  and  scientific  pur- 
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poses  as  they  should  choose  to  select.  But  a  different  question 
is  presented  if  the  provision  relating  to  the  creation  and  endow- 
ment of  the  Tilden  Trust  may  be  legitimately  treated  inde- 
pendently of  that  following  it,  by  which  he  sought  to  make 
provision  for  such  general  midefined  purposes.  Then  the 
effect  of  the  former  would  not  necessarily  be  embarrassed  by 
any  relation  to  the  latter.  {Savage  v.  Hurmkam,  17  N.  Y. 
561 ;  SctietUer  v.  Smithy  41  id.  328 ;  Manice  v.  Maniee,  43  id. 
303 ;  Kennedy  v.  Hoy,  105  id.  134.) 

The  disposition  of  this  question  depends  upon  the  construc- 
tion to  which  that  article  of  the  will  may  be  entitled,  having 
in  view  the  principles  applicable  to  the  interpretation  of  such 
instruments. 

As  has  already  been  seen,  the  first  duty  imposed  upon  the 
executors  was  to  seek  by  legislative  act  the  incorporation  of  the 
Tilden  Trust.  And  it  may  be  assumed  that  this  was  not 
required  or  designed  as  a  useless  ceremony.  When  that  should 
be  effected,  they  were  authorized  to  organize  the  corporation, 
designate  its  first  trustees  and  convey  to  it  or  apply  to  its  use 
the  residue  of  his  estate,  or  so  much  of  it  as  they  should  deem 
expedient.  We  need  go  no  farther  to  see  the  purpose  for 
which  tlie  Tilden  Trust  was  intended  in  its  relation  to  the  fund. 
How  is  the  purpose  so  represented  necessarily  qualified  by  any 
of  the  provisions  following  it?  There  were  certain  contin- 
gencies in  view  which  would  have  the  effect  to  defeat  the 
execution  of  the  power  to  endow  such  an  institution,  and  upon 
which  the  limitation  of  the  fund,  or  some  portion  of  it,  to  the 
general,  charitable,  educational  and  scientific  purposes  was 
provided  for.  The  first  was  the  failure  to  obtain  the  incorpo- 
ration of  the  Tilden  Trust.  In  that  event  the  testamentary 
disposition  of  the  residue  of  the  estate  was  dependent  upon 
such  provision  for  application  to  charitable,  etc.,  purposes. 
But  if  it  should  be  incorporated,  the  contingency  depended 
upon  the  determination  of  the  executors  and  trustees,  to  the 
effect  that  it  was  expedient  to  apply  a  portion  only,  or  inex- 
pedient to  apply  any  part  of  the  fund  to  that  institution.  It 
quite  plainly  appears  tliat  the  testator  intended  that  if  iegisla- 
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tive  action  could  be  effectually  had  for  that  purpose,  the  Tilden 
Trust  sliould  be  incorporated,  and  that  being  accomplished,  its 
endowment  should  first  be  considered  and  determined;  and 
that  in  the  event  only  that  it  should  by  the  trustees  be  deemed 
inexpedient  to  apply  to  it  any  of  the  residue  of  his  estate,  or 
expedient  to  apply  to  it  less  than  the  whole  of  such  estate, 
would  there  be  any  occasion  to  seek  other  charitable,  educa- 
tional or  scientific  purposes  to  which  to  appropriate  the  fund 
or  any  portion  of  it. 

It  is  urged  that,  because  the  gift  of  the  testator  is,  by  the 
terms  of  the  will,  made  to  the  executors  and  trustees,  their 
power  is  that  of  selection,  and,  consequently,  there  is  no  lim- 
itation created  by  the  testator,  and  can  be  no  primary  or 
ulterior  gift  within  the  import  of  the  language  employed. 
But  gifts  may  be  made  by  a  testator  by  means  of  powers 
vested  in  trustees  to  whom  the  estate  is  devised  and  bequeathed, 
and  limitations  contingent  in  character  may  be  dependent  upon 
the  execution  or  non-execution  by  the  trustees  of  powers  con- 
ferred upon  tliem.  The  question  whether  the  provisions  for 
the  disposition  of  the  residuary  estate  are  or  not  alternative, 
primary  and  ulterior  is  one  of  construction.  The  fair  inter- 
pretation of  the  language  of  the  thirty-fifth  article  permits, 
and  the  evident  intent  of  the  testator  as  there  manifested 
requires  the  conclusion  that  the  two  are  alternative  provisions, 
and  that  they  are  primary  and  ulterior.  The  former  is  definite 
in  its  object,  the  latter  is  otherwise. 

It  is  true  that  by  the  terms  of  the  thirty-ninth  article  the 
testator  devised  and  bequeathed  all  of  his  residuary  estate  to 
the  executors  and  trustees  for  the  purposes  mentioned  in  the 
will.  This  is  designated  at  other  places  in  his  will  as  "  general 
trust"  to  distinguish  the  residuary  fund  from  the  various 
special  trusts  created  by  the  will.  But  this  does  not 
qualify  or  modify  the  construction  to  which  the  provis- 
ions of  the  thirty-fifth  article  would  otherwise  be  entitled 
in  the  respect  we  are  now  considering  them.  The  manner 
which  the  fund  should  be  iapplied  was  dependent  upon  con- 
tingencies, some  of  wliich  were  within  the  powers  vested  in 
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the  executors  and  trustees.  Yet  the  purpose  of  the  devise 
and  bequest  must  be  considered  in  reference  to  the  power  con- 
ferred upon  them  by  the  provisions  of  that  article,  and  in 
view  of  the  manner  which  it  might  by  virtue  of  those  pro- 
visions be  properly  executed.  The  arbitrary  exercise  of 
power  may  characterize  the  eflEect  which  may  be  given  to  it, 
rather  tlian  its  purpose.  So  in  the  present  case  the  executors 
and  trustees  could  have  imfaithfully  exercised  their  discretion 
upon  the  question  of  expediency.  But  while  the  test  of 
expediency  or  inexpediency  was  left  to  their  discretion,  they 
could  not  consistently  with  the  intent  of  the  testator,  as 
plainly  manifested  by  his  will,  have  applied  any  part  of  the 
fund  to  the  purposes  of  the  general  charity  mentioned 
in  such  ulterior  provision  until  they  had  in  good  faith 
detennined  for  "  some  cause  or  reason "  that  it  was  inexpe- 
dient to  apply  it  or  some  and  w^hat  portion  of  it  to  the  Tilden 
Trust. 

And  although  the  exercise  of  discretion  may  not  be  subject 
to  jirdicial  control  or  review,  it  may  be  said  that  for  the  pur- 
pose of  interpretation,  it  is  the  intent  of  the  donor  so  made  to 
appear  that  proj^erly  measures  the  discretionary  power  of 
those  who  are  to  execute  it,  and  not  the  opportunity  for  its 
unfaithful  execution  found  in  its  discretionarv  character. 
The  power  vested  in  the  executors  and  trustees  w^as  not  that  of 
mere  selection  of  a  beneficiary  or  beneficiaries  amongst  all 
the  objects  which  were  embraced  within  the  scope  and  meaning 
of  the  thirty-fifth  article ;  they  were  not  authorized  to  reach 
the  consideration  of  the  undefined  objects  of  charity,  etc., 
there  referred  to  for  the  purpose  of  selection  from  them  until 
they  had  disposed  of  the  question  whether  the  specific  bene- 
ficiary, the  Tilden  Trust,  should  or  not  he  endowed.  That 
was  the  definite  object  to  which  their  attention  was  first  to  be 
directed,  and  the  question  of  the  application  to  it  of  the  fund 
to  be  determined.  This  the  trustees  were  to  do  before  any 
matter  of  selection  from  amongst  indefinite  charities  was 
reached.  The  scope  of  the  inquiry  for  that  purpose  was  to  be 
extended  to  other  objects  "  if  for  any  cause  or  reason  "  they 
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should  deem  it  inexpedient  to  apply  any  part  of  the  residuary 
fund  or  expedient  to  apply  less  than  the  whole  of  it  to  the 
Tilden  Trub*t  and  not  otherwise.  This  seems  to  have  been 
the  purpose  the  testator  had  in  view  as  appears  by  the  pro- 
visions of  that  article.  'IhiB  is  not  repugnant  to  any  other 
provision  of  the  will.  And  his  intent  as  manifested  by 
the  language  used  must  be  effectuated  if  it  can  be  con- 
sistently with  the  rules  of  law.  (Smith  v.  Bell,  6  Peters, 
68 ;  Woffer  v.  Wa^er,  9G  N.  Y.  164 ;  Ifoe  v.  Vhiffut,  117  id. 
204.^ 

The  provision  for  the  Tilden  Trust  must,  therefore,  be 
treated  as  primary  and  distinct  from  that  for  general  chari- 
ties, etc.  And  the  question  whether  or  not  the  former  pro- 
vision was  effectually  made  remains  to  be  considered.  It  is 
requisite  to  the  validity  of  any  provision  of  a  will  that  it  is  or 
may  become  capable  of  lawful  execution;  and  that  test  is 
applicable  as  of  the  time  of  the  death  of  testator.  There  may 
be  future  contingencies  provided  for  upon  wliich  gifts  are 
made  to  depend ;  and  beneficiaries  may  not  l)e  definitely 
known  or  ascertained  at  the  time  of  the  testator's  death.  It 
is  suflicient  that  they  are  so  described  as  to  be  ascertained  in 
the  future  when  the  right  accrues  to  receive  the  gift.  {Holmes 
V.  Mead,  52  K  Y.  332;  Shipman  v.  Rollins,  98  id.  311.) 
And  a  devise  or  bequest  may  be  limited  to  a  corporation  not 
in  existence  at  the  time  of  the  death  of  the  testator,  provided 
it  is  created  within  the  time  allowed  for  vesting  of  future 
estates.  This  question  was  considered  in  Inglis  v.  Sailors^ 
Smtg  Harhottr  (3  Peters,  99),  Ould  v.  Washington  IIos- 
fyital  (95  U.  S.  303),  and  in  this  state  it  was  so  determined  in 
BurriU  v.  Roardman  (43  N.  Y.  254),  andreaflirmedinAS^^p- 
m<in  V.  Rollins  (98  N.  Y.  328).  In  the  Bnrrill  case  it  was 
treated  as  in  the  nature  of  an  executory  devise  dependent  upon 
incorporation  of  the  institution  there  contemplated,  and  it  was 
held  that  the  estate  vested  on  the  occurrence  of  that  event. 
In  that  respect  that  case  is  distinguishable  from  the  present 
one,  as  in  the  latter  it  was  contemplated  that  the  vesting  should 
depend  upon  the  conveyance  to  the  Tilden  Trust  or  application 
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to  ite  use  by  the  executors  and  trustees  to  whom  by  the  tenns 
of  the  will  the  residuary  estate  was  devised  and  bequeathed. 
This  distinction  arises  out  of  the  fact  that  upon  the  contingency 
which  enabled  the  institution  in  the  BurriU  case  to  take  the 
fund,  the  trust  upon  which  the  trustees  held  it  terminated  and 
there  was  no  opportunity  remaining  for  any  limitation  over, 
while  it  was  otherwise  in  the  case  at  bar.  But  treating  the 
provisions  of  the  thirty-fifth  and  thirty-ninth  articles  of  the 
will  as  creating  a  trust  power,  it  is  not  seen  that  the  fact  that 
the  estate  did  not  vest  in  the  corporation  on  its  creation  neces- 
sarily has  of  itself  any  essential  importance  for  the  "purpose  of 
the  question  now  under  consideration  provided  the  power  was 
adequately  given  to  convey  or  apply  it  to  the  use  of  the  insti- 
tution. While  it  could  not  in  that  case  be  deemed  what  was 
formerly  known  as  an  executory  devise,  it  might  in  behalf  of 
the  Tilden  Trust  be  treated  as  a  conditional  limitation  of  the 
estate,  or  a  power  dependent  for  its  execution  upon  a  condition. 
The  testator  evidently  intended  to  vest  in  the  executors  and 
trustees  all  the  control  he  could  of  the  title  to  his  residuary 
estate.  But  it  cannot  for  the  purposes  of  the  question  here  be 
assumed  that  he  intended  their  relation  to  it  should  be  other 
than  the  legal  effect  of  that  which  they  took  by  the  will.  As 
to  the  realty  no  title  passed  to  the  trustees  and  no  trust  within 
the  statute  was  created.  When  by  the  statute  express  trusts 
were  reduced  to  those  for  the  execution  of  which  taking  of 
the  title  was  deemed  essential  (1  R.  S.  728,  §  55),  it  took 
from  others  none  of  the  elements  of  trusts  other  than  Buch  as 
were  dependent  upon  the  title  as  formerly  taken  by  trustees 
and  none  of  the  powers  of  execution  not  so  dependent  And 
it  was  provided  that  when  an  express  trust  should  thereafter 
be  created  for  purposes  other  than  those  enumerated  in  section 
55  no  title  should  vest  in  the  trustees,  but  if  the  trust  directed 
or  authorized  the  performance  of  any  act  wliich  might  law- 
fully be  performed  under  a  power  it  should  be  valid  as  a  power 
in  trust.  (Id.  729,  §  58.)  If,  therefore,  the  provisions  of  the 
thirty-fifth  article  of  the  will  would,  but  for  the  statute  have 
constituted  a  trust,  and  authorized  the  performance  of  any  act 
SicKELs — Vol.  LXXXV.        10 
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which  might  lawfully  be  performed  as  such  they,  so  far  a» 
related  to  the  real  property  in  the  residuary  estate  of  the  tes- 
tator, created  a  power  in  trust.  And  although  the  larger  part 
of  such  estate  was  personalty  and  the  trust  as  to  that  is  not 
subject  to  the  statute,  tlie  distinction  in  that  respect  for  the 
purposes  of  the  questions  requiring  consideration,  need  not  be 
observed  as  the  subject  of  powers  is  substantially  applicable 
alike  to  both.  {Gutting  v.  Cutting^  86  N.  T«  522 ;  HvMon  v. 
Benka/rd,  92  id.  295.) 

It  is  urged  that  by  the  provisions  in  question  the  testator 
neither  directed  or  authorized  the  performance  of  any  act  of 
disposition  of  the  residuary  estate  which  could  lawfully  be 
performed  within  the  meaning  of  a  statute  defining  a  power 
in  trust ;  and  that  there  was  not  only  no  party  to  etfectually 
demand  their  execution,  but  they  had  no  enforceable  character. 
It  is  true  the  creation  of  a  trust  depends  upon  the  nature  of 
the  provisions  by  which  its  creation  is  sought.  It  is  also  the 
rule  that  a  trust  is  imperative,  and  at  common  law  the  same 
rule  is  applicable  to  a  power  coupled  with  a  trust  although 
otherwise  as  to  a  naked  power.  (2  Story  Eq.  Jur.  §  1061.) 
The  primary  one  of  those  provisions  certainly  was  not  enforce- 
able at  the  time  of  the  death  of  the  testator.  There  was  then 
no  Tilden  Trust,  and  its  then  future  existence  was  contingent. 
When  it  was  created  its  ability  to  take  depended  upon  its 
incorporation  being  in  form  and  manner  satisfactory  to  the 
executors  and  trustees,  and  that  being  so,  it  was  made  discre- 
tionary with  them  whether  the  institution  should  have  the 
whole  or  any  and  what  portion  of  the  residuary  fund.  It 
would,  therefore,  seem  to  follow  that  upon  the  incorporation 
of  the  Tilden  Trust  it  could  not,  without  action  of  the  trustees, 
have  enforced  conveyance  or  application  to  it  or  the  fund  or 
any  portion  of  it.  In  that  view  and  upon  tlie  construction 
given  to  the  thirty-fifth  article,  the  question  is  whether  the 
trustees  were  enabled  to  vest  tlie  fund  in  the  Tilden  Tnist,  or 
by  the  exercise  of  the  discretionary  power  given  to  them,  could 
have  afforded  to  that  institution  the  right  to  demand  and 
enforce  in  that  respect  the  execution  of  the  provision  of  tlie 
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will  in  its  behalf.  As  already  seen,  the  testator  did  not  intend 
to  die  intestate  as  to  any  portion  of  his  property,  and  that  he 
did  intend  to  impose  upon  his  executors  and  trustees  the 
imperative  trust  power  for  the  disposition  of  his  residuary 
estate,  appears  by  the  provisions  of  the  thirty-ninth  article,  by 
which  he  directed  them  ^^  to  apply  the  same  and  the  proceeds 
thereof  to  the  objects  and  purposes  mentioned  "  in  the  will. 
This  is  borne  out  by  the  terms  of  the  thirty-fifth  article  by 
imputing  to  him  the  understanding  that  the  secondary  pro- 
vision of  that  article  was  valid,  as  upon  the  contingency  there 
mentioned  he  provided  for  the  disposition  of  it.  If  the  primary 
provision  was  of  itself  valid  in  its  object,  purpose  and  effect,  it 
was  not  invalidated  by  the  fact  that  the  trustees  were  in  terni» 
in  the  event  stated  in  the  article,  empowered  to  apply  the  fund 
to  the  indefinite  purposes  mentioned  in  the  ulterior  provision 
for  which  testamentary  disposition  of  property  could  not  law- 
fully be  made.  {Attorney-General  v.  Lonsdale,  1  Sim,  105  ; 
Sdluf^ury  V.  Denton,  3  Kay  &  J.  529 ;  Carter  v.  Green,  id. 
591.) 

In  other  words,  the  limitation  to  the  indefinite  objects  did 
not  deny  to  the  former  provision  for  the  Tilden  Trust  the 
effect  to  which  it  otherwise  may  have  been  entitled.  {Sav- 
age V.  B\i/mham,  17  N.  Y.  561 ;  Kennedy  v.  Hoy,  105  id. 
134.) 

In  such  case  the  subject  would  be  within  the  control  of  the 
court,  and  on  proper  application  it  would  restrain  the  use  of 
power  for  such  unlawful  purpose.  The  contention  of  the 
respondents'  counsel  is  that  it  was  essential  to  the  validity  of 
the  provision  in  behalf  of  the  Tilden  Trust  that  the  residuary 
estate  should  have  vested  in  it  at  the  time  it  came  into  corpor- 
ate existence,  or  that  the  institution  should  then  have  been 
entitled  to  demand  and  enforce  by  decree  of  the  court  the 
conveyance  to  it  or  the  application  to  its  use  of  the  fund  by  the 
trustees.  This  proposition  (upon  the  construction  here  given 
to  the  provisions  in  question)  in  effect  seems  to  be  that  a  trust 
or  trust  power  could  not  exist  with  or  survive  the  intervention 
of  the  discretionary  power  which  the  testator  intended  to 
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give  the  trustees.  But  it  may  be  observed  that  while  a  valid 
trust  is  imperative,  attending  it  may  be  powers  upon  which 
limitations  and  executory  bequests  may  be  contingent,  and 
the  exercise  of  those  powers  may  be  discretionary.  {Haw- 
hu  V.  Jame^,  6  Paige,  318,  468;  16  Wend.  61,  176; 
Ma%mi  V.  Jones^  4  Sandf.  Ch.  623 ;  13  Barb.  461 ;  Costa- 
ha/lie  v.  Costahadie^  6  Hare,  410;  Frem'h  v.  Davidson^  3 
Madd.  396 ;  Walker  v.  Walker,  5  id.  424 ;  CoU  v.  Fiwfo,  16 
Ves.  27.) 

It  is  very  likely  that  if  the  testator  had  apprehended  the 
invalidity  of  the  ulterior  provision  of  the  thirty-fifth  article  he 
would  have  provided  a  different  limitation  in  the  event  there 
mentioned.  But  it  cannot  be  assumed  that  the  primary  pro- 
vision for  the  appointment  and  disposition  of  the  residuary 
estate  to  the  Tilden  Trust  would  have  been  other  than  that 
W'hich  he  made.  The  efficiency  of  the  power  given  by  this 
provision  is  not  dependent  upon  the  character  of  the  ultimate 
limitation,  nor  is  it  less  effectual  than  it  would  have  been  if 
that  had  been  to  a  lawful  object  of  testamentary  gift.  The 
difference  is  that  in  the  one  case  it  was  within  the  power  of 
the  trustees  to  defeat  the  disposition  by  the  will  of  the  residuary 
estate,  and  in  the  other  they  could  not.  But  in  the  latter  case 
they,  by  the  execution  of  the  discretionary  power,  could  have 
rendered  the  ultimate  provision  ineffectual,  and  for  the  purposes 
of  the  disposition  of  the  fund  inoperative.  And,  therefore, 
unless  the  contingency  arose  upon  which  the  ultimate  limita- 
tion of  it  was  dependent,  it  would  not  be  important  for  any 
practical  purpose  whether  it  was  valid  or  not,  and  in  that  event 
only,  would  an  enforceable  character  of  the  trust  or  trust  power 
I)e  essential  to  effectuate  the  intent  of  the  testator.  His  pur- 
pose, it  must  be  assumed  in  view  of  the  power  given,  would 
be  accomplished  by  the  disposition  to  the  incorporated  institu- 
tion designated  by  him.  The  creation  of  this  power  in  nature 
and  purpose  was  lawful,  and  through  its  execution  the  gift  to 
the  Tilden  Trust  could  legitimately  be  effected,  although  in 
respect  to  the  appointment  to  that  institution  it  was  made 
dependent  u]>on  the  will  of  the  executors  and  trustees.     While 
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it  is  eseential  to  a  trast  as  such  that  it  be  imperative  and,  there- 
fore, enforceable  by  decree  in  equity  when  the  time  arrives  for 
its  execution,  it  is  not  so  of  a  mere  power  or  necessarily  so  of 
a  trust  power,  although  the  latter  is  imperative  unless  its  exe- 
cution or  non-execution  is  made  expressly  to  depend  upon  the 
will  of  the  grantee  or  donee.  The  testator  intended  to  make 
the  execution  of  the  power  of  appointment  to  the  Tilden  Trust 
dependent  upon  the  will  of  the  trustees  as  expressly  appears 
by  tiie  provision  creating  it  The  contention,  therefore,  that 
this  power  of  the  primary  provision  was  invalid  because  it» 
execution  was  not  judicially  enforceable  in  equity  on  behalf  of 
that  institution  does  not  in  the  view  taken  seem  to  be  main- 
tained. The  imperative  character  intended  by  the  testator  to 
be  made  applicable  and  in  a  certain  event  to  be  applied  to  the 
disposition  of  the  residuary  estate,  had  relation  to  the  ultimate 
limitation,  which  was  dependent  upon  the  contingency  that 
the  trustees  should  deem  it  inexpedient  to  appoint  to  the 
Tilden  Trust  any  or  only  a  portion  of  such  fund.  And  as 
such  limitation  was  invalid  for  indefiniteness  and  uncertainty 
in  its  object,  the  testator  failed  by  it  to  effectually  make  any 
imperative  provision  for  the  disposition  of  the  residuary  estate 
by  means  of  a  trust,  power  in  trust  or  trust  power  enforceable 
as  such  except  so  far  as  should  be  necessary  to  make  and  keep 
good  the  special  trusts  as  directed. 

And  as  the  will  furnished  no  support  for  an  ultimate  hmita- 
tion  of  the  fund  in  the  event  the  trustees  should  have  deemed 
the  execution  of  the  power  of  appointment  to  the  Tilden 
Trust  inexpedient,  the  real  property  within  the  residuary 
estate  descended  to  the  heirs  of  the  testator  subject  to  the  exe- 
cution of  the  power  of  appointment  and  disposition  to  that 
institution,  and  the  right  of  his  next  of  kin  to  the  administra- 
tion in  their  behalf  of  the  personalty  of  such  estate  was  sub- 
ject to  the  execution  of  the  same  power. 

Now,  by  reference  again  to  the  provisions  of  the  thirty-fifth 
article,  it  may  be  seen,  as  plainly  appears  by  their  terms,  that 
the  testator  intended  that  the  trustees  should  exercise  the 
power  conferred  upon  them  to  consummate  the  disposition  of 
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the  residuary  estate  for  the  declared  purposes  of  the  trust.  If 
they  were  successful  in  their  effort  to  obtain  the  corporate 
charter  it  was  their  duty  to  determine  whether  it  was  satis- 
factory, and  in  the  event  it  was  so,  then,  unless  they  deemed 
it  inexpedient  to  apply  any  part  of  the  fund  to  the  Tilden 
Trust,  the  further  duty  w^as  imposed  upon  them  to  determine 
whether  it  should  take  all  of  it  and  if  not  all,  to  appoint  the 
amount  of  it  so  to  be  appropriated.  It  is  apparent  that  the 
testator  intended  to  make  the  exercise  of  such  power  a  duty 
and  essentially  so  to  carry  out  his  declared  purpose.  The  dis- 
cretion which  he  evidently  intended  to  give  the  trustees  related 
not  to  the  execution  of  the  power,  but  only  to  the  manner  of 
its  execution.  In  that  view  (which  seems  well  supported)  may 
not  the  limitation  to  the  Tilden  Trust  have  l)een  lawfully  con- 
ditional not  only  on  its  incorporation,  but  as  well  upon  the 
manner  such  preliminary  power,  discretionary  only  in  that 
respect,  should  be  executed. 

In  Oidd  V.  Washington  Hospital  (95  U.  S.  303),  the  estate 
for  the  purposes  of  the  trust  was  devised  to  trustees  with  a 
view  to  the  incorporation  after  the  death  of  the  testator  of  an 
institution  to  which  they,  in  that  event,  were  to  convey  the 
-estate  provided  the  corporation  was  approved  by  them,  otherwise 
not.  The  hospital  was  incorporated  and  conveyance  made  to 
it  by  the  trustees.  The  validity  of  the  trust  was  contested,  and 
the  court  held  that  the  provision  relating  to  a  conveyance  upon 
the  creation  of  a  corporation  approved  by  the  trustees  was  a 
conditional  limitation  of  the  estate  vested  in  them.  In  that 
was  involved  the  discretionary  power  of  the  tnistees  relating 
to  the  approval  of  the  corporation.  It  is  essential  that  the 
object  and  subject  of  a  testamentary  dispositional  provision  be 
definite  and  when  so  designated  that  they  are  or  may  become 
such  and  properly  be  ascertained,  a  limitation  may  by  the  tes- 
tator be  made  to  depend  upon  a  future  condition  having  regard 
to  the  statute  of  perpetuities,  and  such  condition  may  consist 
of  a  power  resting  in  the  discretion  of  a  trustee  provided  for 
and  defined  bv  the  will :  and  when  the  condition  is  fulfilled 
the  limitation  may  be  enforced.. 
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The  doctrine  of  the  common  law  on  the  subject  of  powers 
of  appointment  and  selection,  except  so  far  as  it  permitted  the 
treatment  of  them  as  illusory,  is  consistent  with  the  statute 
relating  to  powers,  which  provides  that  "  a  •  power  is  an 
autliority  to  ob  some  act  in  relation  to  lands,  or  the  creation  of 
estates  therein,  or  of  charges  thereon,  which  the  owner,  grant- 
ing or  reserving  such  power,  might  himself  lawfully  perform." 
(1  R.  S.  732,  §  74.)  The  powers  now  under  consideration  are 
a  special  power,  and  a  special  power  in  trust  which,  as  defined 
by  the  statute,  are  those  where  the  persons,  or  class  of  persons, 
to  whom  the  disposition  of  lands  is  to  be  made  under  the  power 
are  designated  (Id.  §  78) ;  and  "  (1)  when  the  disposition  which 
it  authorizes  is  limited  to  be  made  to  any  person  or  class  of 
persons  other  than  the  grantee  of  such  power,  entitled  to  the 
proceeds,  or  any  portion  of  the  proceeds  or  other  benefit  to 
result  from  the  execution  of  the  power ;  (2)  when  any  person 
or  class  of  persons  other  than  the  grantee  is  designated  as 
entitled  to  any  benefit  from  the  disposition  or  charge  author- 
ized by  the  power."     (Id.  734,  §  95.) 

The  provisions  of  the  thirty-fifth  article  of  the  will  in  termSy 
in  view  of  those  of  the  thirty-ninth  article,  created  a  special 
power  in  trust;  and  because  the  testator  intended  that  his 
residuary  estate  should  be  disposed  of  as  directed  by  liis  will 
for  the  purposes  of  the  trusts  there  mentioned,  the  provisions 
were  apparently  imperative ;  such,  at  all  events,  would  have 
been  their  effect  if  the  ulterior  disposition  to  which  the  estate 
was  conditionallv  limited  had  been  valid. 

And  the  statute  provicles  that  "  every  trust  power,  unless  its 
execution  or  non-execution  is  made  expressly  to  depend  on  the 
will  of  the  grantee,  is  imperative  and  imposes  a  duty  on  the 
grantee,  the  performance  of  which  may  be  compelled  in  equity, 
for  the  benefit  of  the  parties  interested."  (Id.  734,  §  96.) 
The  ultimate  limitation  was  by  the  terms  of  the  will  impera- 
tive in  the  event  that  the  trustees  failed  for  any  cause  to  dis- 
pose of  the  fund  under  the  primary  one,  which  alone  was 
made  dependent  upon  their  discretionary  power.  The  Tilden 
Trust  could  take  only  through  the  power  in  the  nature  of  that 
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of  appointment  vested  in  the  trustees ;  and  the  fact  that  the 
exercise  of  that  power  was  discretionary  and  could  not  be 
enforced,  produced  no  legal  infirmity  in  the  provision  relating 
to  that  institution,  its  ability  to  take,  and  to  the  limitation  to 
it  dependent  upon  such  appointment.  {Chattems  v.  Yowag^ 
6  Madd.  30 ;  Lancashire  v.  Lancashire^  1  DeG.  &  Sm.  288 ; 
2  Phillips,  657;  Cole  v.  Wade,  16  Ves.  27;  Perry  on  Trusts, 
§  508 ;  Hill  on  Trustees,  490-492.) 

So  far  as  the  statute  relates  to  the  subject  of  the  power  of 
appointment,  it  provides  that  where  under  a  power  a  disposi- 
tion is  directed  to  be  made  amongst  several  designated  persons 
without  specification  of  the  share  to  be  allotted  to  each,  all  of 
tliem  shall  be  entitled  in  equal  proportion.  (IRS.  734,  §  98.) 
But  when  the  terms  of  the  power  import  that  the  fund  is  to  be 
distributed  between  them  in  such  manner  or  proportions  as  the 
trustee  may  think  proper,  he  m^y  allot  the  whole  to  any  one 
or  more  of  such  persons  in  exclusion  of  the  other.  (Id.  §  99.) 
The  trust  power  in  such  case  does  not  cease  to  be  imperative. 
(Id.  §  97.)  And  if  the  trustee  having  such  power  shall  die 
leaving  it  unexecuted,  its  execution  shall  be  decreed  in  equity 
for  the  benefit  equally  of  all  the  persons  so  designated.  (Id. 
§  100.)  These  provisions  of  the  statute  are  in  that  respect 
substantially  declaratory  of  the  common  law.  {Swift  v.  Greg- 
Boriy  1  T.  R.  432.)  It  was  there,  as  it  is  by  our  statute,  a  trust 
power.  And  it  is  not  important  for  the  purposes  of  the  ques- 
tion whether  the  designated  persons  are  vested  with  the  fund 
subject  to  the  execution  of  the  power,  or  take  by  reason  of  the 
power  given.  In  the  one  case  there  is  a  gift  expressed  and  in 
the  other  implied,  which  will  be  executed  by  decree  of  the 
court  in  default  of  execution  of  the  power  by  the  donee  of  it. 
(1  Perry  on  Trusts,  §  250 ;  Walsh  v.  WaUinger,  2  Buss.  & 
Myl.  78 ;  Lees  v.  WhiteUy,  L.  R  [2  Eq.]  143.) 

No  such  implication  arises  where  there  is  a  limitation  over 
of  the  estate  or  fund  to  other  objects  in  default  of  the  execu- 
tion of  the  power  by  the  donee ;  and  in  that  case  the  objects 
of  the  power  take  nothing  as  their  beneficial  interest,  or  the 
limitation  to  them  is  wholly  dependent  upon  the  execution  of 
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the  power  by  him.  {Davidson  v.  Procter,  19  L.  J.  [N.  S. 
Ch.]  395 ;  14  Jur.  31 ;  Fearce  v.  ViTicent,  2  Myl.  &  K.  800 ; 
2  Bing.  [N.  C]  328 ;  2  Keen,  230 ;  OoldriTig  v.  Inwood,  3 
GifFard,  139.)  And  although  the  power  of  appointment  and 
selection  rests  in  the  discretion  of  the  trustee,  it  is  valid  and 
may  be  effectually  executed  by  him.  (2  Perry  on  Trusts, 
§  508 ;  Brovm  v.  Sigga,  8  Ves.  661.) 

In  the  present  case  the  provision  relating  to  the  Tilden 
Trust  conferred  upon  the  trustees  a  power  of  appointment 
and  disposition  to  a  definite  object  with  a  limitation  over  on 
default  of  such  appointment ;  and  so  far  as  by  the  terms  of 
such  provision  the  execution  of  the  power  was  left  to  the 
judgment  or  discretion  of  the  trustees,  it  was  expressly  made 
to  depend  on  their  will  within  the  meaning  of  the  statute. 
And  as  before  remarked,  the  apparent  purpose  and  effect  of 
this  provision  was  not  qualified  or  defeated  by  the  fact  that 
the  ultimate  limitation  was  to  objects  so  indefinite  as  to  render 
it  ineffectual.  In  practical  effect  it  was  the  same  as  if  the 
fund  had  been  limited  over  to  the  heirs  and  next  of  kin  of 
the  testator  as  they  necessarily  would  take  in  default  of  the 
execution  of  the  power. 

In  Power  v.  Cassidy  (79  N.  Y.  602)  the  fund  was 
bequeathed  to  the  executors  with  power  of  appointment  and 
selection  among  a  designated  class  of  beneficiaries.  While 
the  manner  of  executing  it  was  discretionary  the  trust  or  trust 
power  was  imperative,  and  on  default  of  the  executors  to 
execute  it  the  power  would  survive  them,  and  the  designated 
objects  would  then  and  ultimately  be  entitled  to  share  equally 
in  the  fund  and  it  would  be  enforced  accordingly.  But  as  to 
those  beneficiaries  it  would  not  in  that  sense  and  for  that  pur- 
pose have  been  imperative  if  there  had  been  a  limitation  over 
to  other  objects  on  such  default,  although  as  to  the  latter  it 
would  have  retained  its  imperative  character.  Yet  the  power 
thus  given  of  appointment  would  have  been  valid  and  may 
have  been  effectually  executed. 

It  is  essential  to  the  constitution  of  a  valid  trust  or  special 
power  in  trust  by  a  testator  that  the  objects  be  so  designated 
SiCKELs — Vol.  LXXXV.        11 
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or  described  that  they  may  be  definitely  known  or  ascertained 
from  the  provisions  of  his  will.  Arid  it  was  the  failure  of  the 
testators  to  so  designate  or  define  the  objects  of  the  attempted 
trusts  wliich  came  to  the  attention  of  the  court  and  were  for 
that  reason  held  invalid  in  Prichard  v.  Thompson  (95  N.  Y. 
76) ;  Holland  v.  Alcock  (108  id.  312) ;  Read  v.  Williams^ 
(125  id.  560).  In  those  cases  the  trust  power  sought  to  be 
given  was  that  of  appointment  and  selection  without  limita- 
tion over.  The  infirmity  which  rendered  invalid  the  pro- 
visions of  the  wills  in  question  in  those  cases  was  that  no 
beneficiary  was  designated  or  pointed  out  by  or  ascertainable 
from  the  will  having  any  interest  in  the  execution  of  the 
power  or  who  could  assert  in  court  any  claim  founded  upon 
the  tnist.  Those  provisions  of  the  wills  were,  therefore,  held 
mvalid  for  indefiniteness  of  the  classes  of  objects  of  the 
trusts  sought  to  be  created.  And  in  this  respect  they  were 
distinguished  from  Poxoer  v.  Casiddy.  Tlie  present  case  is 
distinguishable  from  them  in  like  manner,  and  further  that 
the  power  given  by  the  primary  provision  in  question  was  not 
that  of  appointment  and  selection  among  members  of  a  class, 
but  was  of  appointment  and  disposition  to  a  definitely  desig- 
nated beneficiary.  It  is  also  essential  that  the  subject  of  the 
power  be  designated  and  certain  or  that  the  means  be  provided 
by  the  will  to  render  it  properly  ascertainable  or  certain.  The 
provision  of  the  power  in  that  respect  is  for  tlie  application  to 
the  Tilden  Trust  of  the  residue  of  the  estate  or  so  much  of  it 
as  the  trustees  should  deem  expedient.  The  cases  before 
cited  recognizing  as  effectual  discretionary  power  given  to 
trustees  to  regulate,  control  or  determine  the  amount  which 
certain  beneficiaries  should  receive  of  specific  funds,  to  be 
exercised  in  reference  to  circumstances  which  the  donors  of 
tlie  power  had  in  view,  have  some  bearing  upon  this  question. 
Those  are  the  Hawley,  Mason^  Costahadie^  French^  Walker 
and  Coh  cases  {s^itpra). 

The  residuarv  estate  was  a  definite  fund,  and  unless  the 
trustees  determined  that  it  was  inexpedient  to  endow  the 
Tilden  Trust,  they  were  at  liberty  to  apply  to  it  the  entire 
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f  and,  but  whether  expedient  to  so  apply  ail  or  less  than  the 
whole  of  it  was  a  matter  of  judgment  of  the  trustees  to  be 
founded  upon  the  amount  of  the  residue  in  reference  to  the 
sum  suitably  available  for  the  purpose  of  the  institution,  %nd 
that  was  the  amount  the  testator  authorized  the  trustees  to 
appoint  to  the  institution.  This  was  the  means  provided  by 
the  will  to  make  certain  that  which  until  such  action  by  the 
trustees  was  uncertain. 

In  Peck  V.  Ilalsej/  (2  P.  Wms.  387)  it  was  held  that  a 
bequest  by  the  testatrix  of  some  of  her  best  linen  to  A.  was 
void  for  uncertainty,  but  that  a  bequest  of  such  of  her  best 
linen  as  the  executor  should  think  fit  or  as  the  legatee 
should  choose,  would  have  been  good. 

In  Kennedy  Y.  Kennedy  (10  Hare,  438)  the  testator  gave 
all  his  household  furniture,  etc.,  to  trustees  and  directed  that 
all  his  household  property  be  sold  by  them  except  such 
articles  as  his  wife  should  desire  to  retain  and  which  he  author- 
ized her  to  appropriate  to  her  own  use.  Held,  that  the  power 
of  selection  was  effectually  given  to  the  wife.  And  Arthur 
V.  Mackmnon  (L.  R.  [11  Ch.  Div.]  385)  is  to  the  same  effect. 
It  lias  been  seen  by  reference  to  the  statute  that  the  power  of 
appropriation  of  a  fund  among  the  members  of  a  class  may  be 
created  and  the  donee  of  the  power  be  authorized  in  his  dis- 
cretion to  appropriate  it  in  such  proportions  as  he  may  please. 
This  was  so  at  common  law.  "When  the  fund  is  definitely 
designated  it  would  seem  that  power  may  be  conferred  upon 
the  donee  of  the  power  to  determine  what  portion  of  it  may 
be  appointed  to  a  definite  beneficiary  designated  by  the  donor. 

Our  attention  has  been  called  to  no  authority  to  the  contrary 
of  that  proposition  in  its  application  to  the  present  case.  The 
Prichard^  Holland  and  Read  cases  do  not  have  any  necessary 
application  to  the  question.  The  reasoning  there  was  had  in 
reference  to  their  contexts  to  which  it  was  very  apt  And  the 
relief  of  the  provision  relating  to  the  Tilden  Trust  from  the 
alternative  ulterior  provision  which  embraces  only  indefinite 
objects,  denies  to  those  cases  any  practical  application  to  the 
questions  presented  in  the  case  at  bar. 
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While  the  statute  abolished  powers  as  they  before  then 
existed  (1  R.  S.  732,  §  73)  it,  b&  said  by  Judge  Andrews  in 
Head  V.  WiUiam^^  "  does  not  define  all  the  purposes  for  which 
a  power  over  property  may  be  created."  This  appears  by 
section  74,  before  referred  to  and  by  the  revisers'  notes  (3  R. 
S.  [2d  ed.]  590),  as  to  powers  other  than  those  which  are 
designated  as  beneficial.  They,  except  as  there  enumerated, 
were  abrogated  by  the  statute.  (1  R.  S.  733,  §  92.)  Treating 
that  in  question  as  a  trust  power,  those  considerations  of  the 
statute  may  not  be  essentially  important  here.  It  must  be 
assumed  that  the  testator,  through  powers  conferred  on  his 
trustees  by  the  thirty-fifth  article,-  intended  to  dispose  of  his 
entire  residuary  estate  and,  therefore,  its  ultimate  dispositional 
provision  (in  view  of  article  thirty-nine)  was  intended,  as  by 
its  terms  it  purported  to  be  imperative,  but  that  character  was 
not  unconditionally  applicable  to  the  power  of  appointment 
and  disposition  in  the  primary  provision  relating  to  the  Tilden 
Trust.  It  had  relation  to  the  limitation  over  to  the  objects  of 
the  ulterior  provision,  and  in  consequence  of  the  invalidity  of 
the  latter  his  intention,  if  the  trustees  had  failed  to  appoint 
the  Tilden  Trust  as  the  beneficiary,  would  have  been  disap- 
pointed. The  purpose  of  the  appointment  and  disposition  to 
that  institution  is  apparently  legal  and,  at  common  law,  may 
have  lawfully  been  accomplished  through  the  execution  of  a 
power  in  the  manner  the  testator  sought  by  his  will  to  do  it.  It 
also  fairly  comes  within  the  purposes  for  which  a  power  as 
defined  by  the  statute  may  be  employed.  (Id.  §  74.)  At 
common  law  a  trust  may  have  been  attended  with  a  discre- 
tionary power,  upon  the  non-execution  of  which  the  enforceable 
character  of  its  ultimate  limitation  might  be  dependent.  This 
relation  of  powers,  to  which  trusts  may  have  been  subjected, 
was  preserved  and  provided  for  by  the  statute.  And  while  a 
trust  power  is  in  its  nature  imperative,  that  character  of  it  in 
the  sense  of  being  enforceable  may,  when  its  execution  or  non- 
execution  is  made  expressly  to  depend  upon  the  will  of  the 
donee,  be  suspended  by  and  during  the  existence  of  such  dis- 
cretionary power  or  determined  by  its  execution.     In    the 
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present  case  there  was  involved  in  the  provision  for  the  Tilden 
Trust  a  power  in  its  terms  discretionary,  and  so  far  as  it  was 
so,  its  execution  or  non-execution  was  made  expressly  to  depend 
on  the  will  of  the  tnistees,  and  the  purpose  being  lawful  it 
was  valid  unless  in  contravention  of  the  statute  against  pei^ 
petuities.  It  is  urged  that  the  limitation  provided  for  by  the 
thirty-fifth  article  of  the  will  would  permit  the  unlawful  sus- 
pension of  the  absolute  power  of  alienation  of  the  realty  and 
of  the  absolute  ownership  of  the  personal  property  constitut- 
ing the  residuary  estate  of  the  testator,  (1  E,  S.  723,  §  15 ; 
Id.  773,  §  1.)  This  would  be  so  and  its  effect  the  invalidity  of 
the  limitation  if  such  suspension  would  not,  by  the  terms  of 
the  will,  necessarily  terminate  within  a  period  not  longer  than 
the  continuance  of  the  life  of  the  survivor  of  the  two  persons 
there  designated.  {ScheMer  v.  Sfnithy  41  N.  Y.  328.)  But 
the  thirty-fifth  article  must  be  construed  in  connection  with 
the  thirty-ninth  article,  and  by  the  latter  the  testator  directed 
that  the  executors  and  trustees  '^  possess,  hold,  manage  and 
take  care  "  of  the  residuary  estate  during  a  period  not  exceed- 
ing such  two  lives.  This,  in  view  of  the  further  direction 
that  they  apply  such  estate  to  the  objects  and  purposes  men- 
tioned in  the  will,  which  was  imperative,  is  not  consistent  with 
the  suspension  of  the  absolute  power  of  alienation  of  the  real 
estate  and  of  the  absolute  ownership  of  the  personal  property 
beyond  that  period  It,  therefore,  seems  that  the  future  estates 
sought  to  be  created  by  the  testator  were  so  limited  that  by 
the  terms  of  those  provisions  they  would  necessarily  and 
beyond  any  contingency  have  terminated  within  the  period 
prescribed  for  that  purpose  by  the  statute,  and  in  that  respect 
they  may  be  upheld. 

These  views  lead  to  the  conclusion  that  the  provisions  of 
the  will  relating  to  the  Tildeii  Trust  and  the  powers  for  their 
execution  given  to  the  executors  and  trustees  were  valid,  and 
as  the  consequence  the  main  purpose  of  the  action  must  fail 

Since  the  commencement  of  the  action,  and  upon  the  appli- 
cation of  the  executors  and  trustees,  a  Tilden  Trust  has  been 
incorporated  in  form  and  manner  satisfactory  to  them  and 
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organized.  They  determined  to  endow  it  with  the  entire  resi- 
duary estate,  and  made  to  the  institution  conveyance  and  trans- 
fer accordingly,  subject  to  provisions  contingently  made  in  the 
will  by  the  testator  in  behalf  of  special  trusts  by  him  created 
and  as  there  directed. 

It  is  insisted  that  the  act  of  incorporation  is  not  such  as  was 
intended  by  the  testator,  in  that  it  was  not  given  the  corpor- 
ate capacity  designed  by  him.  By  the  will  he  requested 
them  to  obtain  ^'  an  act  of  incorporation  of  an  institution  to 
be  known  as  the  Tilden  Trust,  with  capacity  to  establish  and 
maintain  a  free  library  and  reading-room  in  the  city  of  New 
York  and  to  promote  such  scientific  and  educational  objects  as 
my  said  executors  and  trustees  may  more  particularly  desig- 
nate. Such  corporation  shall  have  not  less  than  five  trustees, 
with  power  to  fill  vacancies  in  their  number,  and  in  case  said 
institution  be  incorporated  *  *  *  I  hereby  authorize  my 
said  executors  and  trustees  to  organize  the  said  corporation, 
designate  the  first  trustees  thereof,"  etc.  In  the  preamble  of 
the  act  of  incorporation  it  is  stated  tliat  the  "  executors  and 
trustees  deem  it  inexpedient  to  designate  any  purposes  of  the 
corporation  *  *  *  other  than  the  establishment  and 
maintenance  of  a  free  library  and  reading-room  in  the  city  of 
New  York  in  accordance  with  the  purpose  and  intention  of 
tlie  said  testator,"  and  such  was  the  capacity  given  by  the  act 
to  the  corporation.  The  first  section  provided  that  the  three 
persons  (naming  them),  who  were  the  executors  and  trustees, 
and  such  other  persons  as  they  should  associate  with  them- 
selves and  their  successors,  were  created  a  body  corporate 
under  the  name  and  title  of  the  Tilden  Trust ;  and  by  the 
second  section  it  was  provided  that  those  three  persons  should 
be  permanent  trustees  of  such  corporation,  and  that  they 
designate  and  appoint  other  trustees  so  tliat  the  number  should 
not  be  less  than  five. 

The  testator  seems  to  have  had  in  view  only  one  definite 
purpose  of  the  corporation.  That  he  expressed.  Beyond  the 
establishment  and  maintenance  of  a  free  library  and  reading- 
room  he  contemplated  that  the  promotion  of  some  further 
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ficientiiic  and  edacational  ol)ject8  might  suitably  and  properlj 
be  added  and  sustained.  He,  therefore,  provided  tliat  the 
corporate  capacity  be  adapted  to  such  objects  in  that  respect 
as  the  executors  and  trustees  should  designate.  This,  how- 
ever, would  be  dependent  upon  circumstances  to  be  determined 
by  th^m  and  he  left  it  to  their  discretion.  He  evidently  did 
not  intend  that  the  corporation,  for  the  purpose  by  him  defi- 
nitely appointed,  should  be  frustrated  by  the  failure  of  the 
execntors  and  trustees  to  exercise  their  discretion  in  such 
manner  as  to  give  occasion  to  amplify  the  corporate  capacity 
of  the  institution.  The  question  whether,  after  the  creation 
of  the  corporation  for  the  free  library  and  reading-room,  the 
execiitoFB.  and  trustees  may  by  the  designation  of  such  further 
objects  authorize  the  enlargement  of  its  capacity  accordingly, 
does  not  now  arise  and  is  not  considered. 

We  think  the  incorporation  was  not  invalidated  by  the 
manner  the  capacity  of  the  institution  was  defined  in  the  act. 

When  the  plaintiff  commenced  this  action  it  may  have  had 
support  in  the  invalidity  of  the  ulterior  provision  of  the  thirty- 
fifth  article  of  the  will  to  prevent  the  application  of  any 
portion  of  the  estate  to  the  indefinite  objects  and  purposes 
there  mentioned.  But  as  the  executors  and  trustees  afterwards 
made  a  determination  which  would  prevent  the  application  of 
any  part  of  the  fund  to  those  objects  and  purposes  no  relief 
in  that  respect  is  now  essential,  and  the  only  purpose  for  which 
further  consideration  need  be  given  to  that  subject  has  relation 
to  the  question  of  costs  which  we  think  should,  on  behalf  of 
the  several  parties,  be  chargeable  to  the  estate  of  the  testator. 

The  judgments  of  the  court  below  should,  therefore,  be 
reversed  and  the  complaint  dismissed  ^vith  costs  in  that  and 
this  court  to  all  the  parties,  appellants  and  respondents,  pay- 
able out  of  the  estate. 

All  concur  with  Brown,  J.,  except  Potter  and  Vann,  J  J., 
who  concur  with  Bradley,  J. 

Judgment  affirmed. 
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Harriet  S.  Rumsey  et  al.,  Respondents,  v.  The  New  Tobk 
AND  New  England  Railroad  Company,  Appellant. 

Ji  seems  that  under  the  provisions  of  the  act  of  1842  (Chap.  806,  Laws  of 
1842),  requiring  the  secretary  of  state  when  an  act  as  published  in  the 
session  laws  is  certified  "as  having  been  passed  by  the  assent  of  two- 
thirds  of  the  members  elected  to  each  house  "  to  state  in  connection  with 
it  as  published  in  the  Session  Laws  that  it  was  passed  "  by  a  two-thirds 
vote "  and  that  this  statement  shall  be  presumptive  evidence  that  the 
bill  was  certified  as  having  been  so  passed,  the  presumption  thus  created 
may  be  overcome  by  the  production  of  the  original  certificate  showing 
it  was  not  so  passed. 

But  while  under  the  Revised  Statutes  (1  R.-  S.  156,  §  3),  no  act  shall  be 
deemed  to  have  been  passed  by  a  two-thirds  vote  unless  so  certified  by 
the  presiding  officer  of  each  house,  a  defective  certificate  which  fails  to 
state  either  way  i.  e.,  as  to  whether  or  not  the  act  was  passed  by  a  two- 
thirds  vote,  is  not  conclusive  to  overcome  the  presumption  created  by 
the  statement  of  the  secretary  in  the  Session  Laws. 

In  such  case  the  journal  of  the  house  whose  presiding  ofi^cer  has  made  the 
defective  certificate  may  be  resorted  to  for  the  purpose  of  determining 
the  fact. 

It  seems  it  would  not  be  proper  to  go  back  of  the  certificate,  if  in  due  form, 
for  the  purpose  of  impeaching  it. 

The  act  of  1850  (Chap.  283,  Laws  of  1860),  which  empowers  the  commis- 
sioners of  the  land  office  to  grant  to  the  proprietors  of  adjacent  lands  ''so 
much  of  the  lands  under  the  waters  of  navigable  rivers  or  lakes  as  they 
shall  deem  necessary  to  promote  the  commerce  of  this  state  or  proper  for 
the  purpose  of  beneficial  enjoyment  of  the  same  by  the  adjacent  owner  " 
is  one  requiring  the  assent  of  two-thinds  of  the  members  of  both  houses 
of  the  legislature.    (State  Const,  art.  1,  §  9;  1  R.  S.  156,  §  2.) 

The  legislature  had  authority  to  confer  such  power  upon  the  said  commiA* 
doners.     (Const,  art.  5,  §§  5,  6.) 

As  to  whether  the  federal  government  can  interfere  with  the  right  of  the 
•  state  to  control  and  dispose  of  low  flat  lands  covered  with  shallow  water 
outside  the  navigable  channel  of  a  river,  gv/rre. 

Where  the  Federal  Government  has  not  complained  of  such  a  grant  and 
where  it  does  not  operate  to  interfere  with  navigation,  no  other  party 
may  be  heard  to  complain. 

The  provision  of  the  (General  Railroad  Act  of  1890  (Chap.  565,  Laws  of 
1890)  authorizing  a  railroad  corporation  to  construct  its  road  across  or 
along  any  stream  or  water-course  and  removing  the  exception  in  the  simi- 
lar provision  of  the  act  of  1850  (Chap.  140,  Laws  of  1850),  of  the  right 
to  obstruct  any  navigable  stream  or  lake,  has  no  effect  upon  a  patent  for 
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lands  under  the  waters  of  a  navigable  stream  issued  by  the  state  prior 
to  the  passage  of  said  act  of  1850,  and  so,  does  not  divest  the  patentee  of 
any  rights  acquired  under  his  patent. 
Reported  upon  a  former  appeal,  114  N.  Y.  428. 

(Argued  October  14,  1881;  decided  October  27,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  9,  1889,  which  affirmed  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

W.  C,  Anthony  for  appellant.  The  plaintiffs  must  prevail, 
if  at  all,  on  the  strength  of  their  own  title.  As  to  that  portion 
of  the  lands  in  question  which  were  granted  to  the  New  York 
Central  and  Hudson  River  Bailroad  Company  prior  to  plain- 
tiffs' grant  the  latter  have  no  title.  (Laws  of  1850,  chap.  140, 
§§  25,  49 ;  Laws  of  1881,  chap.  625.)  The  plaintiffs  have  no 
valid  title  to  any  portion  of  the  land  described  in  the  complaint. 
Their  water  grant  is  void.  (Laws  of  1850,  chap.  283  ;  Cooley 
on  Const.  Lim.  §  117  ;  Barto  v.  Simrod,  8  N.  Y.  483 ;  Peo- 
ple V.  In^.  Co.,  92  id.  315 ;  State  v.  Hayes,  61  N.  II.  264 ; 
State  Const.  Art.  1,  §  9 ;  People  v.  Comrs.,  etc,,  54  K  Y.  276  ; 
Peoph  V.  AUsn,  42  id.  378 ;  Martin  v.  Wadddl,  16  Pet.  410 ; 
McCready  v.  Virginia,  94  U.  S.  391 ;  Hoboken  v.  P,  R,  P, 
Co.,  124  id.  656 ;  Stockton  v.  iT.  Y,  cfe  B.  P.  P.  Co,,  32  Fed. 
Rep.  19;  Hill  v.  U.  aS.,39  id.  172;  Wilson  v>B.  C,etc,,  Co., 
2  Pet.  245;  Gihbons  v.  Ogden,  9  Wheat.  1.)  The  General 
Railroad  Act  (Chap.  140,  Laws  of  1850,  as  amended  by  subd. 
4,  §  4,  chap.  565,  Laws  of  1890),  authorized  this  railroad  to  be 
constructed  between  the  termini  designated  in  its  certificate, 
and  "  across,  along  or  upon  any  stream  or  water-course  which 
the  route  of  the  road  should  intersect  or  touch,"  not  excluding 
navigable  streams.  {Bridge  Co.  v.  P.  P.  Co.,  6  Paige,  554  • 
Peoph  v.  P.diS.  P.  P.  Co.,  15  Wend.  114.)  The  ultimate 
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control  of  the  lands  in  question  rests  with  the  congress  of  the 
United  States.  {South  Carolina  v.  Georgia^  93  U.  S.  4; 
U.  S.  K.  S.  §§  3964,  5263.) 

jff.  H.  HvtStU  for  respondent.  Chapter  283  of  the  Laws  of 
1850,  entitled  "  An  act  to  amend  the  Revised  Statutes  relating 
to  grants  of  land  under  water, "  passed  April  10, 1850,  is  valid. 
{People  V.  Pnrdy,  2  Hill,  34  ;  Pv/rdy  v.  Pe<yple,  4  id.  384 ; 
People  v.  Devlin,  33  N.  Y.  280 ;  People  v.  Purdy,  54  id,  276.) 

Haight,  J.  This  action  was  brought  to  restrain  the  defend- 
ant from  operating  its  railroad  upon  lands  claimed  to  belong 
to  the  plaintiffs. 

The  defendant's  road  at  the  village  of  Fishkill  Landing  was 
constructed  in  the  year  1881,  in  the  Hudson  river  upon  lands 
under  water  in  front  of  uplands  owned  by  the  plaintiffs.  On 
the  3d  day  of  March,  1885,  the  governor  of  the  state,  pursuant 
to  a  resolution  of  the  commissioners  of  the  land  office,  issued 
to  the  plaintiffs  a  patent  of  the  lands  under  water  in  the  Hud- 
son river  in  front  of  their  uplands,  being  about  one  thousand 
feet  on  the  shore  line  and  along  the  bank  of  the  river,  and 
about  two  thousand  feet  from  high-water  mark  to  the  channel 
bank  of  the  river,  excepting  therefrom  the  rights  of  tlie  New 
York  Central  and  Hudson  River  Railroad  Company. 

It  is  contended  that  the  plaintiffs  obtained  no  valid  title  to 
the  lands  under  water  by  reason  of  this  patent  for  the  reason 
that  it  was  issued  under  and  pursuant  to  chapter  283  of  the 
Laws  of  1850,  which  act  provides  for  the  appropriation  of 
public  property  to  a  private  use,  and  because  it  is  not  certified 
to  have  passed  the  assembly  by  a  two-thirds  vote. 

The  act  provides  that:  "The  commissioners  of  the  land 
office  shall  have  power  to  grant  in  perpetuity  or  otherwise  so 
much  of  the  lands  under  the  waters  of  navigable  rivers  or 
lakes  as  they  shall  deem  necessary  to  promote  the  commerce  of 
this  state,  or  proper  for  the  purpose  of  beneficial  enjoyment 
of  the  same  by  the  adjacent  owner,  but  no  such  grant  shall  be 
made  to  any  person  other  than  the  proprietor  of  the  adjacent 
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landfi,  and  any  such  grant  that  shall  be  made  to  any  other  per- 
son shall  be  void." 

No  question  is  made  but  that  the  certificate  of  the  presid- 
ing officer  of  the  senate  is  in  due  form. 

That  of  tibe  assembly  is  as  follows : 

"  STATE  OF  NEW  YORK. 

"In  Assembly  —  April  10,  1850. 

"  This  bill  was  read  the  third  time  and  passed,  two-thirds  of 
all  the  members  elected  to  the  assembly  being  present  on  its- 
final  passage. 

"  By  order  of  the  assembly. 

"  F.  C.  DIMNNY. 

"  Speaker  pro  tem.^^ 

The  statute  provides  that  the  assent  of  two-thirds  of  tlie 
members  elected  to  each  branch  of  the  legislature  is  requisite 
to  every  bill  appropriating  the  public  moneys  or  property  for 
local  or  private  purposes ;  and  no  bill  shall  be  deemed  to  have 
passed  by  the  assent  of  two-thirds  of  tlie  members  elected  to 
each  house,  unless  so  certified  by  the  presiding  officer  of  each 
house.    (1  R  S.  [Yth  ed.]  432,  §§  2,  3.) 

The  act  in  question  is  doubtless  one  which  required  the 
assent  of  two-thirds  of  the  members  elected  to  each  branch  of 
the  legislature,  and  the  certificate  of  the  presiding  officer  of 
the  assembly  is  defective  in  not  showing  whether  it  received  tlie 
assent  of  a  majority  or  two-thirds  of  the  members  elected. 

The  act  as  published  in  the  Session  Laws  states  that  it  wa& 
by  a  two-thirds  vote.  This  statement  is  made  in  accordance 
with  the  provisions  of  chapter  306  of  the  Laws  of  1842,  which 
makes  the  same  presumptive  evidence  that  the  bill  was  certi- 
fied by  the  presiding  officers  as  having  been  passed  by  the- 
assent  of  two-thirds  of  the  members  elected  to  each  house. 
This  presumption,  however,  may  doubtless  be  overcome  by  the 
production  of  the  original  certificate.  The  certificate  pro- 
duced, however,  does  not  state  that  it  was  not  passed  by  a  two- 
I  thirds  vote.  It  merely  states  that  it  was  passed ;  that  the 
two-thirds  of  the  members  elected  to  the  assembly  were  pres- 
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ent.  The  certificate,  therefore,  independent  of  the  statute 
referred  to,  would  not  overcome  the  presumption  created  by 
the  statement  appearing  in  the  Session  Laws.  Under  the 
statute  the  act  shall  not  be  deemed  to  have  been  passed  by  the 
assent  of  two-thirds,  unless  the  presiding  officer  so  certifies, 
but  this  statute  evidently  contemplates  that  the  certificate  be 
made  in  due  form,  free  from  defects  and  clerical  errors.  Such 
a  certificate  would  doubtless  be  conclusive ;  but  to  hold  that  a 
defective  certificate,  one  that  fails  to  state  the  fact  either  way, 
is  under  the  statute  conclusive  and  overcomes  the  presumption 
created  by  the  statement  appearing  in  the  Session  Laws,  is 
giving  the  statute  an  interpretation  which  we  think  was  never 
intended.  May  we,  under  these  circumstances,  look  at  the 
journal  of  the  assembly  for  the  purpose  of  determining  the 
fact? 

In  the  case  of  People  v.  Purdy  (2  Hill,  31-34),  Bbonsoic,  J., 
in  delivering  the  opinion  of  the  court  said :  "  It  has  not  been 
denied  that  the  judicial  tribunals  of  the  state  may  in  some 
way  look  behind  the  printed  statute  book  for  the  purpose  of 
ascertaining  whether  bills  coming  within  the  two-thirds  clause 
of  the  Constitution  have  received  the  requisite  number  of 
votes,  and  although  I  have  felt  a  good  deal  of  difficulty  on 
that  question  I  am  inclined  to  the  opinion  that  such  an  inquiry 
may  be  instituted.  The  question  is  no  doubt  one  of  great 
delicacy  but  if  the  courts  have  the  right  to  entertain  it  the 
duty  is  imperative  and  we  are  not  at  liberty  to  shrink  from  its 
performance." 

These  views  were  approved  by  the  Court  of  Errors  on  the 
review  of  the  case.     (4  Hill,  384.) 

And  to  the  same  effect  is  the  case  of  People  ex  reL  Purdy  v. 
CoTnmissioner  of  Highways  of  the  Town  of  Ma/rlhorough 
(54  K  Y.  276). 

It  is  quite  possible,  however,  that  the  courts  would  not  be 
justified  in  going  back  of  the  original  act  on  file  in  the  secre- 
tary of  state's  office,  and  the  certificates  thereto  attached,  for 
the  purpose  of  impeaching  them.  (^People  v.  Devl'm,  33  N. 
Y.  269.) 
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But  in  this  case,  as  we  have  seen,  the  certificate  of  the  pre- 
siding  officer  of  the  assembly  is  not  in  due  form.  It  shows 
that  the  bill  was  passed,  but  not  whether  it  was  passed  by  a 
majority  or  a  two-thirds  vote.  The  omission  to  state  that  fact 
was  evidently  a  clerical  error,  and  under  these  circumstances 
we  are  inclined  to  the  opinion  that  we  may  look  back  to  the 
journal  for  the  purpose  of  ascertaining  the  fact. 

Upon  an  inspection  of  the  journal  of  the  assembly  for 
1850,  volume  1,  page  1268,  it  appears  that  the  act  in  question 
was  passed  unanimously  by  the  assembly ;  101  votes  in  the 
affirmative  and  none  against  it,  more  than  two-thirds  of  all  the 
members  voting  therefor. 

It  is  claimed  that  the  act  of  1850  contravenes  the  Constitu- 
tion because  it  tends  to  delegate  the  powers  and  functions  of 
the  legislature.  As  we  have  seen  the  act  gives  to  the  com- 
missioners of  the  land  office  the  power  to  grant  lands  under 
the  waters  of  navigable  rivers  or  lakes  to  promote  the  com- 
merce of  the  state  or  for  the  purpose  of  beneficial  enjoyment 
by  the  adjacent  owner. 

The  Constitution  provides  that  the  lieutenant-governor, 
speaker  of  the  assembly,  secretary  of  state,  comptroller, 
treasurer,  attorney-general  and  state  engineer  and  surveyor 
shall  be  the  commissioners  of  the  land  office,  and  that  their 
powers  and  duties  ^'  shall  be  such  as  now  are  or  hereafter  may 
be  prescribed  by  law."     (Const,  art.  5,  §§  5,  6.) 

This  appears  to  give  to  the  legislature  in  express  terms  the 
authority  to  prescribe  the  powers  and  duties  of  the  commis- 
sioners of  the  land  office,  which  has  been  done  by  the  act  in 
question. 

It  is  also  claimed  that  the  state  holds  a  qualified  title  to  the 
lands  under  the  waters  of  navigable  rivers  open  to  the  sea,  and 
that  it  has  no  right  to  appropriate  them  to  a  private  use  incon- 
sistent with  that  of  the  people  of  the  United  States  for  the 
purpose  of  commerce  and  navigation.  Suppose  this  to  be  so. 
The  United  States,  however,  is  not  here  complaining  of  any 
encroachment  upon  the  rights  of  interstate  commerce,  and 
there  is  no  pretense  that  the  grant  in  question  operates  to 
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•interfere  with  the  navigation  of  the  river.  Under  the  findings 
of  the  trial  court  the  grant  only  extends  to  the  channel  bank 
of  the  river  and  it  could  not,  therefore,  well  interfere  with  the 
navigation  thereof,  even  though  the  land  granted  should  be 
covered  with  buildings.  "We  do  not  understand  that  the 
United  States  has  ever  made  anv  claim  to  the  low,  flat  lands 
covered  with  shallow  water  outside  of  the  deep  channel  of 
navigable  rivers,  or  that  it  has  interfered  with  the  right  of  the 
state  to  control  and  dispose  of  the  same.  (  WiUson  v.  Black 
Bird  Creek  Marsh  Company^  2  Peters  245 ;  Kerr  v.  West 
^Shcyre  Rfbilroad  Company^  37  N.  Y.  St.  Rep.  913-916.) 

Chapter  140  of  the  Laws  of  1850,  which  gave  to  railroad 
•corpoimtions  the  right  to  construct  their  roads  across,  along  or 
upon  any  stream  of  water,  water-course,  street,  highway,  plank- 
road,  turnpike  or  canal  excepts  from  the  provisions  of  the  act 
the  right  to  obstruct  any  navigable  stream  or  lake. 

Chapter  565  of  the  Laws  of  1890,  removing  such  exception 
was  passed  since  the  patent  was  issued  by  the  state  to  the 
plaintiffs  herein,  and  that  act  consequently  could  not  divest 
the  plaintiffs  of  any  previously  acquired  rights  to  the  lands  in 
question. 

This  case  has  already  been  considered  in  this  court  upon  a 
former  appeal  (114  N.  Y.  423),  in  which  the  questions  not 
herein  considered  were  disposed  of.  (See  also  same  parties, 
125  K  Y.  681 ;  34  K  Y.  St.  Rep.  454.) 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Byam  K.  Stevens,  Respondent,  v.  The  New  York  Elevated 
Raji-eoad  Company  et  al..  Appellants. 

In  an  action  to  recover  damages  for  injuries  to  plaintiff's  premises  caused 
by  the  construction  and  maintenance  of  an  elevated  railroad  on  a  street 
in  front  Uiereof ,  it  appeared  that  the  premises  in  question  extended  from 
said  street  to  another  street  in  the  rear  and  were  covered  by  a  single 
brick  building.  Formerly  it  consisted  of  two  lots,  having  different 
owners;  they  were  conveyed  to  one  person  in  1825,  before  defend- 
ants* road  was  authorized  to  be  built,  and  since  then  have  been  con- 
veyed and  occupied  as  one  lot.  There  was  no  evidence  that  portions 
of  the  premises  fronting  on  each  street  were  occupied  separately.  Ueld, 
that  plaintiff  was,  as  abutting  owner,  entitled  to  recover  his  damages  for 
injuries  to  the  whole  premises  considered  as  a  single  lot;  that  while  the 
fact  that  the  premises  were  accessible  to  persons,  property,  light  and  air 
from  both  streets  was  important  as  bearing  on  the  extent  of  the  injuries, 
it  did  not  preclude  the  recovery  of  any  damages  for  injuries  to  tliat 
portion  on  another  street. 

Moonty  v.  N.  F.  E.  B.  B.  Co.  (80  N.  Y.  S.  R.  561),  distinguiohed. 

<jTeenwood  v.  Met.  E.  R.  Co.  (26  J.  &  S.  482),  distinguished  and  disapproved. 

(Argued  October  19,  1891;  decided  October  80,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
January  6,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

J.  C,  Thomson  for  appellants.  The  court  erred  in  refusing 
to  dismiss  the  complaint  as  to  the  premises  No.  100  Water 
street,  and  in  receiving  evidence  as  to  the  depreciation  in  the 
rental  and  fee  value  of  the  same.  {Greenwood  v.  M,  E.  R, 
Co.,  26  J.  ife  S.  482 ;  C.  B.  U.  P.  R.  Co.  v.  Andreses,  30 
Kans.  290  ;  Rude  v.  City  of  St.  Louis,  93  Mo.  408 ;  Gilhert 
V.  G.  S.  L.  <&  P.  R.  Co.,  13  Col.  501 ;  Paquet  v.  M.  T.  S. 
R.  Co.,  18  Ore.  233 ;  Story  v.  JV.  Y.  E.  R.  R.  Co.,  90  N.  Y. 
122 ;  Clark  v.  DilUm,  97  id.  370 ;  Coffin  v.  Reynolds,  37  id. 
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640;  Code  Civ.  Pro.  §  499 ;  Pope  v.  T.  JL  C.  <&  M.  Co.,  107 
N.  Y.  61,  66 ;  Tooker  v.  Amoux,  16  id.  397, 400 ;  Southwick 
V.  F.  Nat.  Bank^  84  id.  420 ;  Jarvia  v.  Palmer,  11  Paige, 
650 ;  Govld  v.  Glass,  19  Barb.  179 ;  Woodhuvn  v.  Chamher- 
lin,  17  id.  446;  Mcintosh  v.  Ensign,  27  N.  Y.  169,  175; 
Fielden  v.  Lahens,  6  Abb.  Pr.  [X.  S.]  341  ;  2  Abb.  Ct.  App. 
Dec.  Ill ;  Siunm^'rUn.  v.  F,  S.  M,  ik  JL  Co.^  41  Fed.  Rep. 
249 ;  A/wni  v.  McGeary,  79  Cal.  44 ;  M.  G.  L.  Co.  v.  M.  cfe 
E.  R.  Co.,  86  Ala.  372 ;  Smith  v.  Cross,  90  K  Y.  549 ;  San- 
ford  V.  EUithorp,  95  id.  48 ;  Carroll  v.  DeimeL,  Id.  252 ; 
Holcomh  V.  Ilolcomh,  Id.  316 ;  Marsh  v.  McNaier,  99  id. 
174;  Nugent  v.  Jacobs,  103  id.  125;  Fa/v^w/zi  v.  Hart,  14 
K  Y.  S.  R.  140,  147;  Doty  v.  Stanton,  18  id.  427;  PaZm<?r 
V.  Davis,  28  N.  Y.  242 ;  Simar  v.  Canaday,  53  id.  298 ; 
Lamm/md  v.  Fbto/w,  14  Hun.  263,  266 ;  Simjyson  v.  Blunt, 
42  Mo.  542;  Barthing  v.  Jamison,  44  id.  141 ;  >Sitofe  ^a*  ^W. 
V.  Adams,  84  id.  310;  12  Mo.  App.  436 ;  Wight  v.  J/.  P,  It 
Co.,  20  id.  481 ;  Poyle  v.  Jo?ies,  8  Abb.  Pr.  [N.  S.]  383 ; 
Ayrault  v.  Sackett,  17  How.  Pr.  461 ;  Packer  v.  French, 
Lalor's  Supp.  103 ;  Dugied  v.  Ogilvie,  1  Abb.  Pr.  145 ; 
Clevela/nd  v.  Hunter,  1  Wend.  104 ;  Putnam  v.  Crombie,  34 
Barb.  232.) 

6^.  Willett  Van  Nest  for  respondent.  The  whole  lot  has 
been  a  single  lot  since  1829.  The  abutting  owner  of  such  a 
lot  has  easements  in  the  street  and  a  right  to  have  it  used  only 
for  street  uses.  {Kane  v.  N.  Y.  E.  P.  R.  Co.,  125  N.  Y. 
185  ;  Ahendroth  v.  M.  E.  R.  Co.,  122  id.  12 ;  Tallman  v.  M. 
E.  R.  Co.,  121  id.  119.)  Plaintiff  should  recover  for  damage 
to  the  whole  lot.  ( Wiggins  v.  Cleary,  49  N.  Y.  348 ;  Richie 
V.  Henlings,  38  N.  J.  Eq.  20.)  The  court  must  award  damage 
to  the  whole  parcel,  for  that  is  the  only  rule  which  gives  com- 
pensation. {In  re  Utica,  56  Barb.  464 ;  In  re  N.  Y.  Central 
R.  R.  Co.,  15  Hun,  68 ;  In  re  Poughkeepsie,  63  Barb.  151 ; 
Lahr  V.  M.  R.  Co.,  104  N.  Y.  295.) 

Follett,  Ch.  J.  Since  January  31,  1882,  the  plaintiflF  has 
been  seized  in  fee  of  a  lot  of  land  in  the  city  of  New  York 
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extending  from  Pearl  to  Water  street,  which  lot  is  37-i^  feet 
mde  on  Pearl  and  34j^  feet  wide  on  "Water  street.  The  west- 
erly line  of  the  lot  is  lOS^-J  feet  in  length  and  its  easterly  line 
is  lOlfi^  feet  in  length.  At  the  time  of  tlie  trial  of  this  action 
and  since  1865  this  lot  has  been  occupied  by  a  single  brick 
four-story  building  extending  from  street  to  street  and  is  known 
86  No.  134  Pearl  street  and  No.  100  Water  street.  It  is  cov- 
ered by  a  single  roof,  without  a  transverse  partition  wall  and 
with  but  a  single  flight  of  stairs  between  the  first  and  second 
stories. 

During  seventy-six  years  before  1825  this  property  consisted 
of  two  lots  owned  by  diflEerent  proprietors,  the  one  on  Pearl 
street  being  about  fifty  feet  in  depth  and  the  one  on  Water 
street  about  fifth-one  feet  in  depth.  In  1825  these  lots  became 
the  property  of  one  proprietor,  since  which  they  have  been 
described,  conveyed  and  used  as  a  single  lot  abutting  on  both 
streets. 

When  the  defendants  were  incorporated  and  when  the  road 
was  built  and  leased,  the  lot  in  question  was  owned  by  three 
tenants  in  common,  who  on  the  31st  day  of  January,  1882, 
conveyed  it  to  the  plaintiff,  since  which  date  he  has  been  the 
owner  in  fee  and  in  possession. 

October  27,  1871,  the  New  York  Elevated  Eailroad  Com- 
pany was  incorporated  under  chapter  140  of  the  Laws  of 
1850,  and  pursuant  to  that  chapter  and  chapter  606  of  the 
Laws  of  1866,  chapter  489  of  the  Laws  of  1867,  chapters  595 
and  606  of  the  Laws  of  1 875,  and  the  consent  of  the  city  of  New 
York,  which  owns  the  fee  of  the  street,  this  corporation  con- 
structed in  1877  and  1878  its  elevated  road  through  Pearl  street. 

December  29,  1875,  the  Manhattan  Eailway  Company  was 
incorporated  pursuant  to  chapter  606  of  the  Laws  of  1875,  and 
on  the  20th  of  May,  1878,  became  the  lessee  of  the  road 
and  since  that  date  has  been  in  the  exclusive  possession  and 
engaged  in  operating  it. 

The  defendants  have  hot  acquired  the  right  to  use  the  plain- 
tiflPs  private  rights  to  light,  air  and  access  which  are  incidents 
to  bis  lot  abutting  on  Pearl  street. 
SiOKELS — Vol.  LXXXV.        13 
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January  26,  1888,  this  action  was  begun  to  recover  (1)  the 
damages  (alleged  to  be  $3,000  annually)  to  the  rental  value  of 
the  property  occasioned  by  the  wrongful  impainnent  by  the 
defendants  of  these  street  rights,  and  (2)  a  judgment  restrain- 
ing the  defendants  from  continuing  to  use  those  rights  except 
on  the  payment  of  $20,000  damages  for  the  past  injuries  and 
$50,000,  the  alleged  value  of  the  rights  of  which  the  plaintiff 
had  been  in  part  deprived  by  the  construction  and  operation 
of  the  road. 

On  the  decision  made  at  Special  Term  it  was  adjudged  that 
tiie  plaintiff  was  an  abutting  owner  and  as  such  entitled  to 
recover  $17,000  with  the  costs  of  the  action  for  the  impair- 
ment of  the  rental  value  of  the  premises  from  January  31, 
1882  (when  he  acquired  title),  to  January  26,  1888  (when  he 
began  this  action),  and  (2)  that  the  defendants  be  restrained 
from  operating  the  road  after  March  6,  1889,  unless  they 
should  pay  $20,000,  adjudged  to  be  the  value  of  the  rights 
impaired,  upon  the  execution  by  the  plaintiff  of  a  proper 
conveyance  of  his  street  rights  to  the  defendants.  This  judg- 
ment was  affirmed  at  the  General  Term  and  the  defendants 
appealed  to  this  court. 

The  only  ground  urged  as  error  by  the  appellants  is  based 
upon  the  assumption  that  the  premises  consisted  of  two  inde- 
pendent lots,  one  fronting  on  Pearl  street  and  the  other  on 
Water  street,  and  that  the  plaintiff  recovered  damages  for 
injuries  to  both.  This  assumption  is  without  foundation. 
The  plaintiff  did  not,  in  his  complaint,  describe  the  property 
as  two  separate  lots.  He  alleges :  "  I.  That  the  plaintiff  is 
now  and  has  been  since  the  3l8t  day  of  January,  1882,  seized  of 
an  estate  of  inheritance  in  fee  simple  absolute  in  the  premises 
known  as  No.  134  Pearl  street  and  No.  100  Water  street,  in 
tlie  city  of  New  York."      *     *     * 

*'II.  That  the  plaintiff  is  and  has  been  since  the  31st 
day  of  January,  1882,  seized  of  an  estate  of  inheritance  in 
fee  simple  absolute  in  the  premises  described  as  follows,  viz  : 
All  those  two  certain  lots,  pieces  or  parcels  of  land,  situate, 
lying  and  being  in  the  first  ward  of  the  city  of  New  York, 
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w^Uh  a  hrick  store  thereon,  which  taken  together  extend  from 
Pearl  street  to  Water  street^^     *     *     * 

"  XVI.  That  said  structure  and  railroad  occupy  and  greatly 
obstruct  Pearl  street,  adjoining  the  premises  above  described, 
and  exclude  the  light  and  air  from  said  premises  and  hinder 
access  thereto." 

"  XVII.  On  information  and  belief  that  the  trains  darken 
the  offices  facing  on  Pearl  street  and  render  what  light  there 
is  fitful  and  uncertain."     *     *     * 

"  XVIIL  On  information  and  belief  that  the  erection  of 
said  structure  and  the  running  of  said  trains  thereon  have 
created  an  additional  burden  on  the  premises  above  described 
and  have  interfered  with  the  plaintiff's  rights  and  easements 
in  Pearl  street  and  that  his  rights  to  have  the  whole  of  Pearl 
street  in  front  of  said  premises  a  free  and  open  passageway 
and  have  light  and  air  enter  the  building  thereon  free  from 
any  obstruction  in  said  street."     *    *    * 

On  the  trial  the  plaintiff  showed  that  the  entire  lot  was  then 
and  for  many  years  had  been  occupied  by  a  single  brick 
building  extending  from  street  to  street,  but  gave  no  evidence 
that  the  premises  were  occupied  as  independent  parcels,  one 
fronting  on  each  street,  nor  does  the  decision  of  the  trial  court 
or  the  judgment  following  it  proceed  upon  the  theory  that 
the  plaintiff  was  entitled  to  recover  for  injuries  occasioned  to 
two  independent  lots.  The  decision  and  the  judgment  are  to 
the  effect  that  the  property  consisted  of  a  single  lot,  which 
had  been  injured,  by  the  defendants.  This  property  having 
been  occupied  as  an  entirety  anterior  to  the  time  when  the 
road  was  built  or  authorized  to  be  built,  the  defendants  were 
not  entitled  to  have  the  damages  limited  to  tliat  part  of  the 
property  owned  and  occupied  before  1825  as  a  single  lot 
abutting  on  Pearl  street. 

The  fact  that  the  building  and  lot  were  accessible  to  persons, 
property,  liglit  and  air  from  two  streets  was  important  as  bear- 
ing on  the  extent  of  the  injuries  occasioned  by  the  occupation 
of  one  of  the  streets  by  the  defendants,  but  it  does  not  appear 
Ihat  this  fact  did  not  have  due  weight  with  the  trial  court 
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In  MiToney  v.  N.  Y.  Elevated  R.  R.  Co.  (30  N.  T.  St. 
Repr.  651),  there  were  two  independent  and  wholly  uncon- 
nected buildings  on  the  plaintiffs  lot,  one  fronting  on  Green- 
wich street,  in  which  the  railroad  is,  and  the  other  on  Beach 
street,  in  which  there  is  no  railroad.  The  building  on  Beach 
street  fronts  on  and  is  entered  and  receives  its  light  and  air 
from  that  street.  The  trial  court  received  evidence  of,  and 
gave  judgment  for  the  diminished  rental  value  of  the  Beach 
street  building,  which  was  held  to  be  error.  In  that  case  the 
light,  air  and  access  to  the  building  on  Beach  street  was  in  no 
wise  interfered  with  by  the  railroad. 

In  Greenwood  v.  Metr,  Elevated  Ry.  Co,  (26  J.  &  S.  482), 
the  plaintiffs  property  fronted  on  Vesey  street  and  was  64  feet 
deep  on  Church  street  in  which  ^le  railroad  was  built.  This 
property  was  known  as  Noa  31  and  33  Vesey  street  and  was 
occupied  by  one  building.  Formerly,  these  lots  were  owned 
by  different  proprietors  and  occupied  by  distinct  buildings. 
Whether  these  lots  became  the  property  of  a  single  proprietor 
before  or  after  the  railroad  was  built,  or  whether  the  building 
which  now  covers  them  was  built  before  or  after  the  construc- 
tion of  the  railroad  does  not  appear.  In  the  case  last  cited, 
lots  31  and  33  were,  with  other  land,  formerly  owned  by  a 
single  proprietor  who  laid  it  out  into  lots  and  conveyed  No.  31 
to  one  purchaser,  and  afterwards  conveyed  No.  33  to  another. 
It  appears  to  have  been  conceded  by  the  argument  of  the 
learned  counsel  for  the  railroad,  as  reported,  that  before  the 
conveyance  of  No.  31  both  it  and  No.  33  had  appurtenant 
rights  in  Church  street,  but  it  was  urged  that  when  No.  31 
was  conveyed  the  right  of  No.  33  in  that  street  was  abandoned, 
cut  off  and  destroyed.  Undoubtedly  these  conveyances  had 
that  effect.  But  it  was  urged  that  the  reunion  of  these  lots  in 
the  hands  of  a  single  proprietor  did  not  restore  to  No.  33  the 
rights  in  Church  street  which  it  had  before  it  was  separated 
from  No.  31  by  the  conveyance.  This  proposition  was  rested 
on  the  rule  that  in  case  an  easement  —  the  right  which  the 
dominant  estate  has  over  the  servient  one  —  is  abandoned 
or  destroyed  by  the  act  of  the  owner  of  the  dominant  estate, 
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that  it  cannot  be  restored  or  brought  into  existence  without 
a  new  grant  from  the  owner  of  the  servient  estate.  It  was 
also  urged  in  support  of  the  proposition  that  a  reunion  of  the 
lots  conferred  no  rights  in  Church  street  in  favor  of  No.  33, 
because  the  owner  of  a  dominant  estate  does  not,  by  the  acqui- 
sition of  adjacent  land,  acquire  the  right  to  use  the  easement 
over  the  servient  estate  for  the  benefit  of  the  newly  acquired 
property.  The  illustration  might  have  been  carried  farther. 
A.  owning  a  lot  25  by  100  feet  covered  with  a  building 
has  a  right  of  way  to  and  from  it  over  the  land  of  B. 
Subsequently,  A.  buys  an  adjacent  lot  and  covers  both  with  a 
single  building.  He  cannot  use  his  right  of  way  over  the  land 
of  B.  for  his  enlarged  lot  and  new  building  because  it  would 
increase  the  burden  of  the  servient  estate.  Would  it  be 
argued  that  the  owner  of  No.  31,  having  rights  in  Church 
street,  by  adding  No.  33  and  covering  it  with  a  building  lost 
all  of  his  rights  in  that  street?    We  think  not. 

The  characterization  of  these  street  rights  as  easements  and 
implying  that  they  are  governed  by  the  rules,  and  are  subject 
to  the  limitations  of  common-law  easements,  tends  to  obscure 
the  rights  of  abutting  owners  on  the  one  hand  and  of  the  cor- 
porations on  the  other.  They  may  be  easements  in  the  sense 
that  the  owner  of  land  is  sometimes  said  to  have  an  easement 
for  lateral  support  in  adjacent  land,  or  that  the  owner  of  land 
bordering  on  navigable  waters  having  certain  private  rights  to 
the  shore  is  sometimes  said  to  have  an  easement,  but  in  neither 
case  are  the  rights  common-law  easements.  There  is  no  domi- 
nant nor  servient  estate,  and  the  rules  applicable  to  easements 
have  not  generally  been  applied  to  such  rights.  (Goddard 
on  Easements,  et  seq.)  The  judgment  in  the  Greenwood  case 
was  rested  on  the  ground  that  the  street  rights  once  appurtenant 
to  both  lots,  having  been  destroyed  as  to  33  by  the  prior  con- 
veyances of  31,  they  could  not  be  restored  by  the  subsequent 
reunion  of  both  lots.  This  conclusion,  as  applied  to  such  rights 
as  are  under  consideration,  we  think  cannot  be  supported. 

The  defendants  are  liable  for  the  damage  done  to  the  prop- 
erty in  the  condition  in  which  it  was  when  injured  by  them, 
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and  there  is  no  rule  of  law  or  equity  which  entitles  them  to 
have  the  lot  and  building  divided  transversely  by  an  arbitrary 
line  or  by  the  line  of  division  which  existed  prior  to  1825  so 
as  to  limit  their  liability  for  damages  to  the  half  of  the  prop- 
erty abutting  on  Pearl  street 

The  judgment  should  be  afl^med,  with  costs. 

All  concur. 

Judgment  affirmed. 


Albert  A.  Bliven,  Respondent,  v.  Smith  Lydecker  et  al., 

Appellants. 

When  an  agent,  authorized  to  lend  moneys  of  his  principal  but  not  ta 
take  usury,  lends  such  moneys  at  a  usurious  rate,  and  both  the  sum  lent 
and  the  usury  exacted  are  secured  by  the  same  obligation,  which  the 
principal,  knowing  that  it  is  for  a  larger  amount  than  the  sum  loaned, 
without  explanation  accepts  and  has  the  benefit  of,  it  is  an  adoptiom 
and  ratification  by  him  of  the  act  of  the  agent,  and  neither  the  principal 
nor  his  assignees  can  enforce  the  obligation. 

In.  an  action  to  foreclose  a  mortgage,  the  defense  to  which  was  usury,  it 
appeared  that  the  agent  of  the  mortgagee  made  the  agreement  for  the 
loan  apparently  in  his  own  name;  he  exacted  as  a  condition  of  the  loan 
the  payment  of  a  sum  of  money  in  excess  of  lawful  interest.  This  sum 
was  deducted  from  the  amount  agreed  to  be  loaned,  the  mortgagor 
receiving  the  balance.  There  was  no  evidence  that  the  agent  retained 
this  sum  from  moneys  furnished  by  his  principal,  or  that  the  latter 
advanced  more  than  was  received  by  the  mortgagor;  the  mortgagee 
accepted  the  mortgage  and  received  interest  on  the  full  amount  untfl 
she  assigned  the  same  to  plaintiff.  HM,  that  the  inference  was  per- 
missible from  the  evidence,  that  the  mortgagee  in  accepting  the  security 
knew  it  was  for  a  larger  sum  than  she  had  advanced;  and  so,  in  the 
absence  of  explanation,  a  finding  was  proper  that  she  had  notice  that 
usury  had  been  taken  and  that,  in  receiving  the  benefit  thereof,  she 
ratified  the  action  of  such  agent;  and,  this  having  been  found,  that  the 
mortgage  was  usurious  and  void. 

Condit  V.  Baldwin  (21  N.  Y.  219),  distinguished. 

BUv&n  V.  Lydecker  (55  Hun,  171),  reversed. 

(Argued  October  19,  1891;  decided  October  30,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  tlie  second  judicial  department,  made  December  9y 
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1889,  which  reversed  a  judgment  in  favor  of  defendants, 
entered  upon  the  decision  of  the  court  on  trial  at  Special  Term, 

This  action  was  brought  to  foreclose  a  mortgage  dated  Feb- 
ruary 1, 1879,  made  by  Smith  Lydecker  and  Jeannette,  his  wife, 
to  Margaretha  Schuler,  to  secure  the  payment  of  $4,000,  on 
February  1, 1882,  with  annual  interest  at  the  rate  of  seven  per 
cent.  The  mortgage  was  collateral  to  a  bond  in  the  usual 
form,  and  on  the  10th  of  November,  1888,  both  bond  and 
mortgage  were  assigned  to  the  plaintiff  by  said  mortgagee. 

The  defense  of  usury  was  interposed  by  the  defendant  Smith 
Lydecker,  and  by  the  infant  children  of  his  deceased  wife 
Jeannette,  who  owned  the  premises  covered  by  the  mortgage 
at  the  time  of  her  death  in  February,  1882. 

The  trial  court  found  that  in  December,  1878,  said  Smith 
Lydecker  requested  John  W.  Schuler,  the  husband  of  the 
mortgagee,  to  lend  him  $4,000,  which  Mr.  Schuler  agreed  to 
do,  provided  Lydecker  would  pay  him  $400  in  excess  of  law- 
ful interest  and  accept  tlie  loan  in  installments,  to  all  of  which 
Lydecker  assented.  Pursuant  to  this  arrangement,  Schuler 
advanced  to  Lydecker  $1,000,  on  December  12,  1878 ;  $200, 
January  18,  1879,  and  $1,800,  February  15,  1879,  and  took 
the  promissory  notes  of  said  Lydecker  and  wife  for  the  two 
largest  sums  and  the  individual  note  of  Mr.  Lydecker  for  the 
Bniallest  sum.  Each  note  bore  the  date  of  the  advance  it  was 
given  for  and  was  made  payable  to  the  order  of  Schuler,  with 
interest.  The  sums  so  advanced,  with  interest  thereon  to  the 
date  of  the  mortgage,  amounted  to  $3,036.62,  which,  with 
$563.38  paid  by  Mr.  Schuler  in  cash  at  the  time  the  bond  and 
mortgage  were  given,  formed  the  sole  consideration  therefor, 
except  the  bonus  of  $400  previously  agreed  upon. 

The  trial  court  found  specifically  that  "  the  agreement  to 
pay  said  ten  per  cent  in  excess  of  lawful  interest,  or  $400 
bonus,  was  a  part  of  the  contract  for  the  loan,  and  said  $400 
was  deducted  from  and  reserved  by  the  mortgagee  out  of  the 
sum  agreed  to  be  loaned."  And  also  that  "  the  contract  for 
the  loan  and  the  bond  and  mortgage  given  to  secure  it,  were 
usurious  and  the  mortgagee  participated  in  the  extortion.     She 
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advanced  $3,600  and  received  a  security  for  $4,000  as  the 
result  of  an  entire  contract  made  by  her  husband,  and  there 
was  no  separate  agreement  to  pay  him  as  agent.  The  agree- 
ment for  the  ten  per  cent  bonus  was  known  to  her  and  she 
acquiesced  in  and  authorized  it."  Upon  the  request  of  the 
plaintiff,  it  was  also  found  "  that  the  said  money  was  loaned 
to  the  defendant  through  John  W.  Schuler,  the  agent  of  the 
mortgagee,"  but  tlie  trial  court  refused  to  find  the  further 
request  that  "  said  mortgagee  had  no  knowledge  that  any  usury 
was  taken  by  her  agent  and  never  assented  thereto." 

As  conclusion  of  law,  the  court  found  that  the  bond  and 
mortgage  were  usurious  and  void,  and  directed  that  the  com- 
plaint be  dismissed  on  the  merits,  with  costs. 

L'^vmg  Brown  for  appellants.  The  mortgage  was  usurious 
and  plaintiff  cannot  recover.  {Wyeth  v.  Bran  iff ^  84  N.  Y. 
627  ;  Algnr  v.  Gardner,  54  id.  390 ;  Pratt  v.  Elkins,  80  id. 
198 ;  Bald  v.  A.  M.  E,  Church,  8  Cent.  927.)  The  court  can- 
not review  the  facts.  (Code,  §§  1337,  1338  ;  Wend  v.  Craig, 
87  K  Y.  350 ;  Reitz  v.  Reitz,  80  id.  338  ;  Kane  v.  Corte^, 
100  id.  132 ;  Prosser  v.  Bank,  106  id.  677 ;  InglehaH  v. 
Thousand  M<j/nd'  Co.,  109  id.  454 ;  WJdtman  v.  Finch,  123 
id.  636.)  The  opinion  of  the  General  Term  cannot  be  referred 
to  for  the  ground  of  reversal.  ( Van  Tassel  v.  Wend,  76  N. 
Y.  614;  Swebey  v.  Connor,  78  id.  218.) 

Garrett  Z,  Snider  for  respondent.  To  render  the  mortgage 
void  it  was  necessary  for  defendant  to  show  not  only  that  a 
bonus  was  exacted  by  the  agent  of  the  lender  but  that  it  was 
exacted  with  the  assent  of  the  principal  and  that  she  became  a 
party  to  the  usurious  exaction.  {Condit  v.  Baldwin,  21  N. 
Y.  219 ;  BeU  v.  Day,  32  id.  165  ;  Alger  v.  Gardner,  54  id. 
360 ;  EsUrnz  v.  Purdy,  ^^  id.  446 ;  Van  Wyck  v.  Walte7^s, 
81  id,  352;  Fellows  v.  Songyar,  91  id.  329;  Phillips  v. 
MackeU<ir,  92  id.  34;  Still  man  v.  NoHhup,  109  id.  473; 
Baldwin  v.  Paying,  114  id.  552.)  If  an  agent  takes  usury 
without  the  knowledge  or  participation  of  the  lender,  the 
security  is  not  void.     {Arnot  v.  Whitcomb,  22  Wkly.   Dig. 
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195.)  That  Schiller  did  not  disclose  his  agency  is  immaterial. 
{Call  V.  Painier^  116  U.  S.  98.)  The  defense  of  usury  cannot 
be  made  out  from  inferences.  {PhiUipa  v.  MackeUar^  92  N. 
Y.  34 ;  Van  Wyck  v.  Walters,  81  id.  352.)  The  finding  of  a 
material  fact  where  there  is  an  absence  of  evidence  to  sustain 
it  is  error  of  law,  reversable  in  this  court.  {Matthews  v.  Co€y 
70  K  Y.  239 ;  Caswell  v.  Davis,  58  id.  223 ;  PoOoch  v.  PoU 
lock,  71  id.  137 ;  Bedlow  v.  Dry  Dock  Co.,  112  id.  263 ; 
JSickds  V.  Flanaga7i,  79  id.  224.) 

Vann,  J.  The  judgment  rendered  by  the  Special  Term 
was  not  reversed  upon  a  question  of  fact  (Code  C.  P.  §  1338), 
hut  the  order  of  reversal  was  based  upon  the  assumption  that 
there  was  no  evidence  to  support  the  finding  that  the  mortgagee 
either  authorized  or  acquiesced  in  the  exaction  of  the  bonus  of 
four  hundred  dollars. 

She  does  not  appear  to  have  been  present  when  the  usurious 
agreement  was  made  by  her  husband  and  agent,  nor  during 
any  of  the  negotiations  that  resulted  in  the  execution  of  the 
mortgage.  The  business  was  all  done  by  Mr.  Schuler,  who 
made  the  agreement  for  the  loan,  apparently  in  his  own  name, 
and  advanced  the  several  installments  and  took  notes  therefor 
payable  to  his  own  order,  as  i{  the  money  belonged  to  him. 
After  three  thousand  dollars  had  been  advanced,  Mr.  Schuler 
and  Mr.  Lydecker  met  to  arrange  for  tlie  mortgage  and  made 
a  statement  of  the  sums  constituting  the  principal  thereof, 
which  was  read  in  -evidence,  and  is  as  follows,  viz. : 

"  Memoranda  of  acc't  for  mortgage  of  Mrs.  S. 

$1,800,  int.  1  mo.  10  days,  $14.00 $1,814  00 

1,000,    "    3    "    13     "       20.03 1,020  03 

200,    "    2    "      7     "         2.59 202  59 

Discount  for  cashing  mortgage 400  00 

$3,436  72 
$4,000  mortgage 4,000  00 

$3,436  cash  paid  in.  $563  38 

$564  cash  rec'd  from  Mr.  Schuler." 
SlOKEiiS — ^VoL.  LXXXV.         14 
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At  the  bottom  of  the  memorandum  were  the  computations 
by  which  the  three  sums  of  interest  above  mentioned  were 
arrived  at.  Up  to  this  time  Mr.  Lydecker  did  not  know  that 
Mrs.  Schuler  had  any  connection  with  the  matter,  but  supposed 
that  he  was  deahng  exclusively  with  Mr.  Schuler,  who,  more- 
over, then  told  him  that  "  he  put  this  mortgage  in  his  wife's 
name  so  tliat  he  would  not  have  to  pay  any  taxes  on  it."  After 
the  mortgage  was  given  Mr.  Schuler  collected  the  interest 
until  his  death  in  September,  1887.  When  Mrs.  Schuler 
assigned  the  mortgage  to- the  plaintiff  in  November,  1888,  she 
covenanted  that  there  was  due  thereon  "  four  thousand  dollars 
and  interest,"  and  is  hence  presumed  to  have  had  the  benefit 
of  the  four  hundred  dollars  of  usury.  There  was  no  evidence 
tending  to  show  that  any  other  person  had  the  benefit  of  it,  or 
that  Mr.  Schuler  ixjtained  that  sum  as  his  compensation  from 
money  furnished  by  his  wife.  Except  as  stated  it  did  not 
appear  to  whom  the  money  lent  belonged.  Thus  we  have  a 
case  where  the  exaction  of  usury  was  part  of  the  contract  by 
which  the  loan  was  made.  Pursuant  to  that  contract  but 
$3,600  was  advanced,  while  a  bond  and  mortgage  for  $4,000 
was  required  and  given.  The  mortgagee  accepted  the  mort- 
gage and  through  her  agent  collect^  the  interest  on  the  entire 
principal  thereof  for  more  than  eight  years.  Although  the 
business  was  done  by  her  agent  it  was  done  for  her  benefit  and 
it  was  a  permissible  inference  from  the  evidence  that  she 
knew  when  she  received  the  mortgage  that  it  was  for  a  larger 
sum  than  she  had  advanced,  and  hence,  in  the  absence  of 
explanation  that  she  thus  had  notice  that  usury  had  been  taken. 
After  accepting  the  usurious  security  imder  such  circumstances 
and  receiving  the  benefits  of  it  for  year  after  year,  she  could 
not  insist  tliat  it  was  valid  because  her  agent  had  no  authority 
to  take  usury  for  her.  Acceptance  of  the  mortgage  with 
knowledge  of  its  unlawful  origin,  or  with  such  notice  as  would 
cause  a  prudent  person  to  make  inquiry,  was  a  ratification  of 
the  usurious  contract  and  equivalent  to  prior  authority  to  make 
it.  {fli/att  V.  Cl^irk,  118  N.  Y.  563 ;  Hoyt  v.  Thompsm, 
19  id.  207  ;  IngalU  v.  Morgan^  10  id.  178  ;  Story  on  Agency, 
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§  140 ;  1  Am.  &  Eiig.  Encyc.  of  Law,  429 ;  Ilovenden  on 
Fraud  144,  145 ;  Dunlop's  Paley,  172.) 

The  cases  cited  by  the  learned  counsel  for  the  respondent^ 
of  which  Condit  v.  Baldwin  (21  N.  Y.  219)  is  a  type,  am 
Dot  analagous,  because  in  that  case  the  agent  was  held  to  have 
made  two  contracts  with  the  borrower,  one  in  behalf  of  his 
principal  by  making  the  loan,  the  other  in  behalf  of  himself 
by  providing  for  his  own  compensation  in  procuring  the  loan.. 
The  principal  had  no  benefit  from  the  sum  thus  exacted  and 
as  the  security  taken  was  for  the  precise  amount  of  the  loan, 
there  was  nothing  on  the  face  thereof  importing  usury.  The 
court  said  that  as  '^  the  agent  did  not  assume  to  act  for  another,. 
but  acted  for  himself  and  for  his  own  benefit,  a  subsequent 
ratification  did  not  bind  the  principal." 

But  where,  as  in  this  case,  an  agent  authorized  to  lend,  but 
not  to  take  usury,  lends  the  money  of  his  principal  at  a  usuri- 
ous rate  and  both  the  sum  lent  and  the  usury  exacted  are 
secured  by  the  same  instrument,  which  the  principal,  knowing 
that  it  is  for  a  larger  amount  than  the  sum  loaned,  without 
explanation,  accepts  and  has  the  benefit  of,  she  adopts,  ratifies 
and  is  bound  by  the  act  of  her  agent  the  same  as  if  it  had 
been  done  by  herself.  {Dempsey  v.  Chalmers^  44  A.  L.  J. 
338,  and  cases  there  cited.) 

If  the  mortgage  was  void  for  usury  in  the  hands  of  the 
mortgagee,  it  is  void  for  the  same  reason  in  the  hands  of  the 
plaintiff,  her  assignee. 

It  may  be  that  if  Mr.  and  Mrs.  Schuler  had  been  living,  so 
as  to  testify  at  the  trial,  a  different  state  of  facts  would  have 
been  disclosed,  but  we  think  that  the  evidence  as  it  stands  is 
suflScient  to  sustain  the  findings  of  the  trial  court,  even  under 
the  stringent  rule  applicable  to  proof  of  usury,  and  that  the 
findings  required  a  dismissal  of  the  complaint. 

The  order  of  the  General  Term  should  be  reversed  and  the 
judgment  of  the  Special  Term  affirmed  with  costs. 

All  concur,  except  Haight,  J.,  not  voting. 

Order  reversed  and  judgment  affirmed. 
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Frederika  Egerer,  Appellant,  'y.  The  New  York  Centkai, 
AND  Hudson  River  Railroad  Company,  Respondent 

The  owners  of  lots  abutting  on  a  city  street  have,  although  the  fee  thereof 
is  in  the  municipality,  certain  rights  and  privileges  therein,  in  the  nature 
of  easements,  which  constitute  property,  and  of  which  they  may  not  be 
deprived  without  just  compensation.     (State  Const,  art.  1,  §  6.) 

While,  therefore,  the  legislature  may  direct  the  closing  of  a  street  and  may 
empower  the  municipality  to  discontinue  its  use  as  such,  this  power  is 
subject  to  the  constitutional  prohibition,  and  it  may  not  be  exercised  so 
as  to  deprive  an  abutting  owner  of  the  access  to  his  premises  furnished 
by  the  street,  without  making  compensation;  at  least  unless  there  is  pro- 
vided or  left  for  him  other  means  of  access. 

Under  the  act  of  1880  (Chap.  147,  Laws  of  1880),  which  permitted  the 
defendant  to  agree  with  commissioners  appointed  by  the  act  on  behalf 
of  the  city  of  Rochester,  upon  a  plan  to  elevate  its  tracks  along  and 
across  the  city  streets  and  to  close  up  streets,  etc.,  a  portion  of  a  street 
upon  which  plaintiff's  premises  abutted  was  discontinued  and  defendant 
having  previously  obtained  title  to  the  fee  of  the  street,  erected  thereon 
An  embankment  about  fourteen  feet  high,  upon  which  it  laid  its  tracks, 
leaving  a  space  between  it  and  said  premises  so  narrow  as  not  to  admit 
of  the  approach  of  a  team  and  carriage  to  them.  Plaintiff's  premises 
were  used  and  occupied  as  a  hotel  and  boarding-house.  In  an  action  to 
recover  damages,  upon  these  facts  appearing,  the  court  directs  a  verdict 
for  the  defendant.  Held,  error;  that  the  plaintiff  established  a  right  to 
recover,  and  the  question  of  damages  should  have  been  submitted  to 
the  jury. 

Jiaddiffy.  Mayor,  etc.  (4  N.  Y.  195);  CcsUr  v.  Mayor,  etc.  (48  id.  899); 
FeaHng  v.  Irwin  (55  id.  490);  Wilscm  v.  N.  T.  C.  &  H.  R.  K  R.  Co, 
{Unreported,  see  Tnein.  of  decisions,  89  Hun,  651),  distinguished. 

(Argued  June  35,  1891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  June,  1888,  which  affirmed  an  order 
directing  a  verdict  in  favor  of  defendant  and  directed  judg- 
ment upon  said  verdict  and  denied  motion  for  a  new  tri^. 

This  action  was  brought  to  recover  damages  arising  from 
the  construction  in  the  street  in  front  of  plaintiff's  premises 
by  defendant  of  elevated  tracks,  and  thus  depriving  her  of 
light,  air  and  access. 

At  the  close  of  the  evidence  on  the  trial,  the  court  directed 
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a  verdict  for  the  defendant,  to  wliicli  plaintiff  excepted  and 
the  court  thereupon  ordered  the  exceptions  to  be  heard  at  the 
General  Term  in  the  first  instance. 

The  principal  facts  in  the  case  are  these :  Plaintiffs  prem- 
ises are  situated  upon  North  avenue  formerly  North  street^ 
which  has  been  a  street  in  use  by  the  general  public  for  many 
years  and  afforded  access  to  plaintiff's  premisea  Under  the 
act  of  the  legislature,  chapter  147,  Laws  of  1880,  the  defendant 
agreed  with  commissioners  appointed  by  the  act  upon  behalf 
of  the  city  of  Rochester,  upon  a  plan  to  elevate  the  track  along 
and  across  the  streets  in  said  city,  to  close  up  streets  and  to 
chan^  the  location  of  its  tracks.  In  carrying  out  the  plan, 
the  portion  of  said  street  in  front  of  plaintiff's  premises  was 
discontinued'  and  the  defendant  erected  at  that  point  an 
abutment  of  stone  and  an  earth  embankment  about  fourteen 
feet  in  height  and  upon  it  placed  its  rails  and  structure  and 
operated  its  road,  leaving  but  a  narrow  space  between  it  and 
plaintiff^s  premises  insufficient  to  admit  of  the  approach  of  a 
team  and  carriage  to  them.  The  defendant  had  acquired 
previously  to  the  time  of  discontinuing  the  street  the  fee  of 
the  same  for  railroad  purposes,  subject  to  its  use  for  the  general 
public.  Tlie  plaintiff's  premises  had  for  several  years  pre- 
viously, and  at  the  time  of  said  change,  been  used  as  a  hotel 
and  boarding-house  and  the  rental  value  of  the  same  had  been 
diminished  in  consequence  of  these  changes.  No  compensation 
had  been  made  to  plaintiff. 

Other  facts  will  be  found  in  the  opinion. 

Thomas  Raines  for  appellant  Neither  the  legislature  nor 
the  city  of  Rochester  nor  both  combined  could  devote  the 
street  to  purposes  inconsistent  wdth  such  street  uses  without 
compensation.  {Abendroth  v.  M.  R.  Co,y  122  N.  Y.  11 ; 
Kane  v.  M.  E.  R.  Co.,  125  id.  164 ;  Powers  v.  M.  R.  Co.y 
120  id.  183;  Fobes  v.  R.,  FT.  db  O.  R.  R,  Co.,  121  id.  505 ; 
Zahry.M.R.Co.y  104: id. 268 ;CogsweUv.JV.  Y.i&N.H.R. 
R.  Co.,  103  id.  10 ;  Story  v.  N.  T.  E.  R.  R.  Co.;90  id.  122 ; 
Mahady  v.  B.  R.  R.  Co.,  91  id.  148.)    The  acte  of  defendant 
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were  not  authorized  by  the  law,  under  which  defendant  justifies. 
(Laws  of  1880,  chap.  147 ;  CogaweU  v.  N.  T.  <&  N.  U.  R.  B. 
Co.,  103  N.  T.  10;  Bellinger  Case,  23  id.  29;  55  id.  54;  70 
id.  368 ;  Bohan  v.  P.  /.  G.  L.  Co,,  122  id.  18.)  The  opening 
or  mapping  out  oi  lands  as  a  street  is  a  pledge  that  it  shall  not 
be  closed  or  appropriated  to  a  different  and  a  less  beneficial 
purpose  which  cannot  be  violated  without  a  breach  of  faith  to 
subsequent  purchasers  and  builders.  (Dillon  on  Kun.  Corp. 
.[4th  ed.]  §  666 ;  16  Cent.  L.  J.  124.) 

Edward  Ilanns  for  respondent  The  plaintifi^  is  not  enti- 
tled to  any  damages  by  reason  of  any  obstruction  of  means  of 
access  to  her  premises  from  the  street,  because  it  appeared  that 
«he  has  just  as  complete  access  to  the  street  in  front  of  her 
premises  as  she  ever  had.  This  is  not  the  case  of  user  by 
defendant  of  any  part  of  a  highway.  {Story  v.  N.  Y.  E,  U. 
B.  Co.,  90  N.  V,  122 ;  ConkUn  v.  N.  Y.,  O.  cfe  W.  B.  Co., 
102  id.  107 ;  Eobes  v.  B.,  W.  dh  O.  B.  B.  Co.,  121  id.  505.) 

Potter,  J.  The  action  is  brought  to  recover  damages  occa- 
sioned to  plaintifiPs  means  of  access  to  her  building  and  prem- 
ises, and  to  the  air  and  light  incident  thereto,  in  consequence 
of  the  structure  of  defendant  in  front  of  or  near,  the  plaintiffs 
premises. 

A  street  or  highway  is  principally  designed  and  devoted  to 
the  use  of  the  public  to  travel  upon  with  teams  and  carriages 
and  upon  foot,  and  it  may  not  be  used  for  any  other  purpose, 
except  it  be  a  qua^si  public  use,  such  as  a  railroad  carrying  per- 
sons and  freight  under  certain  limitation-  {Peoph  v.  Kerr,  27 
N.  T.  188 ;  ira7ie  v.  N.  Y.  E.  B.  B.  Co.,  125  id.  164.) 

Certain  to^vn  and  city  oflScers  are  made  by  law  trustees  of 
highways  and  streets,  and  are  charged  with  the  care  of  them, 
and  their  legitimate  use  for  the  purpose  of  ordinary  travel  and 
passage  by  teams,  veliicles  and  persons  on  foot. 

The  ofiicers  having  charge  of  ordinary  country  roads  have 
not  the  absolute  power  to  lay  out  a  new,  or  to  close  an  old, 
highway.  They  cannot  do  either  of  said  acts  without  the  con- 
sent of  the  owners  or  abutters,  or  a  course  of  legal  procedure 
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prescribed  by  statute,  after  notice  to  the  owners,  abutters  and 
those  interested,  and  the  verdict  of  a  jury,  and  the  ossessmenf-. 
and  payment  of  the  damages  sustained  in  consequence  of  the 
laying  out  of  a  new,  or  the  discontinuance  of  an  old,  road. 
(See  the  various  provisions  of  art.  4,  title  first,  chap.  14,  part 
1,  R.  S.,  and  the  Laws  of  1882,  ch.  317.) 

The  charters  of  all  cities,  so  far  as  I  have  had  occasion  to 
examine  or  observe  them,  contain  similar  provisions  restricting 
the  exercise  of  the  power  to  open  or  close  streets  by  municipal 
authority.  I  find  the  following  in  sec.  167,  sub.  4  of  the 
charter  of  the  city  of  Rochester  upon  this  subject,  viz. :  "  The 
executive  board,  whenever  authorized  by  the  common  council, 
«hall  have  the  same  power  with  respect  to  said  city,  to  discon- 
tinue any  street  therein,  as  is  now  by  law  possessed  by  com- 
missioners of  highways  of  towns,  with  respect  to  roads  in 
towns ;  and  the  same  proceedings  shall  be  had,  and  the  same 
appeal  shall  lie,  from  the  decision  of  the  said  executive  board, 
And  the  same  proceedings  shall  be  had  on  sucH  appeal  as  are 
BOW  provided  bylaw  in  reference  to  towns  so  far  as  applicable.^' 

I  do  not  at  all  question  the  power  of  the  legislature  to  open 
and  to  close  streets  and  highways  within  the  constitutional 
limits,  but  I  refer  to  these  restrictions  to  show  the  safeguard:. 
And  protection  to  the  citizen  which  the  legislature  has  imposed 
upon  the  public  oflicers  in  the  exercise  of  the  power  to  open 
and  close  streets  and  highways. 

But  the  legislature  itself  may  not  exercise  this  power  abso- 
lutely and  without  regard  to  the  rights  of  the  citizen.  The 
•Constitution  imposes  the  restraint  upon  the  legislature  that  it 
«hall  not  appropriate  private  property  to  public  uses  without 
just  compensation  therefor  to  the  owner  of  the  property. 
(Art.  1,  §  6 ;  Abeiidroth  v.  Man,  li.  Co.,  122  K  Y.  1.) 

Had  the  plaintifl[  any  rights  to  air,  light  or  access  as  "  abut- 
ting owner"  of  lands  bounded  upon  the  street,  which  was 
closed  as  a  street  and  upon  which  "  all  the  structures  of  the 
defendant  complained  of  in  this  case  are  situate } " 

The  street  which  was  occupied  by  defendant's  structure  in 
this  case  had  been  in  the  use  of  the  general  public  as  a  street 
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for  more  than  fifty  years,  and  the  plaintiff  and  her  grantors 
had  used  the  access  which  it  afforded  to  her  house  and  prem- 
ises for  that  period  of  time. 

The  structures  complained  of  practically  destroyed  the  only 
access  to  the  plaintiff's  premises  with  a  team  and  wagon,  and 
the  annual  rental  value  of  the  plaintiff's  premises  was  dimin- 
ished in  consequence  of  the  defendant's  structures  by  the  sum 
of  four  or  five  hundred  dollars.  It  has  been  'lield  by  this 
court,  and  recently  by  each  division  of  it,  that  "  An  owner  of 
a  lot  adjoining  a  city  street,  although  his  title  extends  only 
to  the  side  of  the  street,  and  he  has  no  ownership  of  the 
land  or  interest  therein,  save  as  abutting  owner,  has  incor- 
poreal private  rights  therein,  which  are  incident  to  his  prop- 
erty, and  which  may  be  so  impaired  as  to  entitle  him  to  dam- 
ages. Such  rights  are  private  property,  within  the  provisions 
of  the  State  Constitution  (Art.  1,  §  6),  w^hich  forbid  the  taking 
of  private  property  for  public  use,  without  just  compensation. 
It  is  no  justification,  therefore,  for  the  impairment  that  the 
act  complained  of  was  done  pursuant  to  legislative  authority. 
{Ahendroth  v.  Man,  R,  Co,,  122  N.  Y.  1.) 

"  The  owners  of  lots  abutting  on  a  city  street,  the  fee  of 
which  is  in  the  municipality,  have,  by  virtue  of  proximity, 
special  and  peculiar  rights,  facilities  and  privileges  therein  in 
the  nature  of  easements,  which  are  not  common  to  tlie  citizens, 
and  constitute  property  of  which  they  cannot  be  deprived  by 
the  legislature  or  the  municipality,  or  both,  without  compen- 
sation ;  and  any  use  of  such  street  inconsistent  with  its  use  as 
a  public  street,  which  interferes  with  these  easements,  is  a  tak- 
ing of  property,  for  which  said  owners  are  entitled  to  compen- 
sation to  the  extent  of  the  damages  occasioned  thereby." 
{Kam  V.  N,  Y,  E.  li,  R,  Co,,  125  K  Y.  165.) 

Since  the  able  and  exhaustive  examination  which  this  ques- 
tion has  received  in  the  opinions  of  the  court  in  the  two  cases 
last  referred  to,  there  is  no  occasion  for  further  discussion  of 
it.  These  cases  hold,  and  they  are  supported  by  numerous 
authorities,  that  though  the  defendants  therein  had  constructed 
and  run  their  roads  under  authority  of  the  legislature  and  of 
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the  municipality,  yet  there  was  a  right  of  access  to  the  plain- 
tiffs premises  for  substantial  interference  with  which  defend- 
ant was  liable,  and  that  the  plaintiff  could  not  be  deprived  of 
such  right  without  just  compensation. 

We  come  now  to  the  more  particular  consideration  of  the 
question  whether  a  party  enjoying  the  right  of  light,  air  and 
access  may  be  deprived  of  such  rights  by  the  action  of  the 
municipal  authority  in  the  discontinuance  of  the  street  in 
respect  to  which  such  rights  exist  without  compensation  there- 
for, or  any  provision  for  compensation.  This  question  may 
be  considered  as  simply  a  discontinuance  of  the  street  in  ques- 
tion, within  the  power  and  discretion  possessed  by  the  proper 
officers  of  the  city  of  Rochester,  or  as  a  discontinuance  or  an 
alteration  of  this  street  by  municipal  authority,  or  by  commis- 
sioners acting  for  the  municipality,  under  an  act  of  the  legis- 
lature in  connection  with  and  in  f  utherance  of  the  convenience 
and  advantages  of  the  defendant's  railroad.  Can  the  city 
exercise  such  power  in  a  manner  that  shall  deprive  a  citizen  of 
the  right  of  access  to  his  premises  while  affording  or  leaving 
him  no  other  access?  We  have  seen  from  the  cases  above 
cited,  that  a  municipality  cannot  divest  the  citizen  of  such 
rights,  even  where  the  municipahty  grants  the  right  of  laying 
the  tracks  and  running  the  cars  of  a  railroad  along  one  of  the 
streets  of  a  city  which  is  still  devoted  to  and  used  by  the 
general  public  as  a  street. 

Under  the  provisions  of  the  statute  in  relation  to  county 
roads,  and  as  1  apprehend  under  most  city  and  village  charters 
as  to  streets  and  roads  in  cities  and  villages,  the  officers  having 
them  in  charge  cannot  arbitrarily  abandon  or  discontinue 
them. 

The  statute  provides  a  regular  mode  of  procedure  with  com- 
pensation to  effect  a  discontinuance  of  them.  The  question 
of  the  right  or  power  of  a  municipality  to  discontinue  a  street 
lias  frequently  been  presented  to  the  courts  of  this  state,  and 
it  has  been  held  that  the  authorities  might  do  so  when  it  is 
done  in  the  manner  prescribed  by  law  and  when  there  is  left 
to  ike  private  citizen  other  and  snitahle  7nean^  of  access.  To 
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that  .effect  are  the  cases  of  Radcliff  v.  Mayor ^  etc,  (4  N.  Y. 
195) ;  Coster  v.  Mayor^  etc.  (43  id.  399) ;  Fearing  v.  Irwin 
.(55  id.  490). 

But  it  will  be  observed  upon  an  examination  of  these  cases, 
that  they  clearly  and  distinctly  recognize  the  right  of  access, 
and  that  the  owner  of  such  rights  cannot  be  deprived  of  a 
street  affording  him  access  to  his  premises,  unless  there  is  left 
for  his  use  and  enjoyment  other  suitable  means  of  access,  or 
the  payment  of  a  just  compensation  for  the  deprivation  of  the 
same. 

Such  was  the  character  of  the  case  of  Wilson  v.  ^.  Y.  C.  <J& 
JL  R,  li,  B.  Co.^  forming  a  part  of  the  brief  of  respondent's 
counsel,  and  upon  the  authority  of  which  the  learned  General 
Term  seems  to  have  relied  in  the  decision  of  this  case.  In 
that  case  the  plaintiff's  lot  extended  from  King  to  Litchfield 
.streets  in  the  city  of  Rochester.  The  defendant,  under  chapter 
147  of  the  Laws  of  1880  (the  act  in  question  in  this  case), 
closed  up  Litchfield  street,  but  left  the  access  afforded  by  King 
street.  In  short,  did  not  deprive  the  plaintiff  of  the  means  of 
access  to  his  lot.  I  am  not  disposed  to  adopt  the  doctrine 
that  a  municipality  may  close  up  a  street  upon  which  abutting 
owners  have  built  expensive  structures  for  residences  and 
business,  and  enjoyed  access  to  them  from  the  street  so  closed 
dfor  many  years,  arbitrarily  and  without  compensation  for  the 
injuries  done  to  such  rights.  Such  rights  are  substantial  and 
essential  rights  for  the  enjoyment  of  property  and  are  appur- 
tenances thereta  {Ahendroth  v.  JfcT.  B.  Co.^  supra^  at  page 
15  of  the  opinion,  and  the  cases  there  cited ;  Kane  v.  N,  Y. 
JK  i?.  R,  Co,^  supray  at  page  183,  and  cases  there  cited.) 

It  would  thus  seem  that  the  plaintiff  could  not  be  deprived 
•of  her  rights  if  the  city  of  Rochester  itself,  under  any  power 
that  may  reside  in  its  municipal  charter,  had  closed  the  street 
and  debarred  the  plaintiff  from  the  enjoyment  of  those  rights 
without  making  or  pro^^dlng  compensation  therefor. 

But  it  may  be  contended  that  that  view  is  not  the  real 
aspect  in  which  tliis  case  is  to  be  considered  and  decided.  The 
municipality  of  tlie  city  of  Rochester  did  not  directly  close 
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this  street  and  in  that  way  interfere  with  the  plaintiffs  right, 
and  that  we  need  not  here  discuss  or  decide  the  hability  of  the 
city  for  that  act,  as  it  is  not  a  party  to  the  action. 

The  defendant,  the  railroad  company,  did  the  act  complained 
of,  and  ^is  action  is  brought  against  that  company  for  its 
agency  in  interfering  with  and  violating  plaintiffs  rights.  The 
railroad  company  had  laid  its  track  upon  this  street  with  the 
consent  of  the  city  of  Rochester,  and  by  virtue  of  its  right 
under  condemnation  proceedings.  The  right  it  acquired  under 
the  latter  proceeding  was  the  right  to  use  this  street  to  Ir.y  its 
track  and  run  its  cars,  subject  to  the  older  and  superior  rights 
of  the  general  public  to  use  the  street  and,  as  we  have  seen, 
subject  to  the  rights  of  the  abutters  to  access,  air  and  light. 

Now  it  seems  to  follow  as  a  conclusion  from  these  premises 
that  if  neither  the  state  nor  the  city  of  Rochester  cpuld  legally 
close  this  street  without  making  compensation  to  the  abutting 
owners,  the  defendant  railroad  company  acquired  no  right  to 
erect  its  structures  in  such  abandoned  or  discontinued  street. 
{Stetson  V.  JFaxon,  19  Pick.  147.)  And  if  the  street  has  not 
been  legally  discontinued,  then  the  right  of  the  railroad  com- 
pany is  still  limited  as  it  was  when  it  was  first  acquired,  and  is 
subject  to  the  rights  of  tlie  plaintiff  in  respect  to  easements  and 
to  the  rights  of  the  general  public  in  respect  to  travel  and 
passage.  When,  therefore,  the  defendant  placed  the  structures 
complained  of  in  the  street,  it  violated  the  rights  of  the  plaintiff 
in  a  much  more  marked  manner  than  was  done  by  the  elevated 
railroad  companies  in  Abendroth  and  ITane  cases,  supra^  and 
for  which  this  court  held  them  hable  in  damages. 

Since  examining  this  case  and  writing  the  views  and  the 
conclusion  above  expressed,  I  have  had  an  opportunity  of 
perusing  the  very  able  and  interesting  opinion  of  Judge 
Andbews  in  the  case  of  Heining  v.  New  Yorh^  L.  &  TT.  R. 
Co.  (128  N.  Y.  157),  recently  decided,  but  not  yet  in  the 
regular  reports. 

The  facts  in  that  case  were  briefly  these:  The  defendant 
road  was  located  upon  Water  street  in  the  city  of  Buffalo. 
Plaintiffs  building  was  located  upon  premises  fronting  and 
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abutting  said  street.  Upon  the  east  of  plaintiffs  premises  was 
Commercial  street,  and  upon  the  west  was  Maiden  Lane  street. 
Tlio  municipal  authorities  of  the  city  of  Buffalo  authorized  tlie 
defendant  in  that  case  to  raise  tlie  grade  of  Water  street  some 
five  or  six  feet  in  front  of  plaintiffs  premises,  and  extending 
beyond  the  crossing  of  Commercial  street  and  leaving  a  strip 
of  some  nine  feet  in  width  along  the  north  side  of  Water 
street  for  a  wagon-way,  and  a  strip  fourteen  feet  wide  for  a 
sidewalk  at  the  former  grade.  The  raised  grade  was  twenty- 
four  feet  wide  and  was  supported  by  stone  walls,  and  was 
paved  and  used  as  a  street  when  that  action  was  conunenced. 

The  learned  judge,  in  his  opinion,  reviews  the  cases  bearing 
upon  this  subject  and  distinguished  it  from  the  case  of  Fobes 
V.  H.,  W.  &  0.  B.  R.  Co.  (121  N.  Y.  505),  upon  which  the 
defendant  in  that  case  sought  to  sustain  the  defense  and  held 
that  the  raising  of  the  grade  of  the  street  in  that  manner, 
even  under  the  license  of  the  authorities  of  the  city  of  Buffalo, 
was  a  violation  of  the  plaintiffs  rights  of  access,  though  the 
plaintiff  had  no  title  to  the  land  within  tlie  hues  of  the  street, 
and  that  the  defendant  was  liable  for  the  damages  plaintiff  had 
sustained.  The  case  under  consideration  is  a  much  stronger 
case  than  the  case  cited. 

In  the  case  under  consideration  the  obstruction  prevented 
access  to  the  plaintiff's  premises  with  a  team  and  vehicla  In 
the  case  referred  to,  it  made  it  ifioonvenient  to  approach 
plaintiffs  premises  in  that  manner. 

We  think  the  direction  of  a  verdict  for  the  defendant  was 
error,  and  that  the  question  of  plaintiffs  damages  should  have 
been  submitted  to  the  jury.  The  judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  event. 

All  concur,  except  Bradley  and  IIaight,  JJ.,  not  sitting. 

Judgment  reversed. 
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JuuA  Bhinelander  Dodge  et  al.,  Appellants,  v.  Mary  L. 

Gallatin  et  al.,  Kespondents. 

Under  the  law,  as  it  existed  in  this  state  prior  to  the  revision  of  1830,  a  tes- 
tator could  only  devise  such  lands  as  he  was  seized  and  possessed  of  at 
the  time  of  the  making  and  publishing  of  his  will,  save  where  he  was  at 
that  time  in  possession  under  equities,  which  the  court  would  enforce,  in 
which  case  such  rights  and  equities  would  pass  under  a  devise. 

In  February,  1807,  R.  made  and  published  his  will  by  which  he  devi&ed  all 
his  residuary  real  estate  of  which  he  was  then  or  might  be  seized  and 
possessed  of  at  the  time  of  his  death  to  C.  At  that  time  R.  was  the 
owner  of  certain  lands  in  the  city  of  New  York,  bounded  easterly 
by  the  high-water  mark  of  the  Hudson  river;  he  subsequently 
petitioned  the  common  council  for  a  grant  of  land  under  water 
in  front  of  his  uplands.  Such  a  grant  was  executed  and  delivered 
in  November,  1807.  R.  died  in  1809  without  republishing  his  will. 
In  an  action  of  ejectment  brought  to  recover  two  lots,  part  of  the 
lands  covered  by  said  grant,  in  which  action  defendants  claimed  title 
under  said  will,  it  appeared  that  in  1794  the  board  of  aldermen  of  said 
city  passed  a  resolution  to  grant  the  then  owner  of  said  uplands  the 
water  lots  in  front  thereof.  In  1797  the  then  owner  petitioned  said 
board  for  a  grant  so  that  he  might  build  a  bulkhead  and  fill  in  his  water 
lots ;  this  was  referred'  to  a  committee,  who  reported  in  favor  of  a 
grant,  which  report  was  agreed  to  by  the  board.  It  did  not  appear  that 
any  conveyance  was  executed;  but  it  appeared  that  the  petitioner,  prior 
to  1799,  took  possession,  docked  out  and  filled  in  the  lots  and  had 
the  use  of  the  property  from  that  time.  In  1798  the  city  presented  a 
petition  to  the  legislature  setting  forth,  among  other  things,  that  it  had 
lately  directed  a  permanent  street  to  be  laid  out  at  the  extremity  of  its 
grants  "  already  made  and  thereafter  to  be  made  "  on  said  river,  and  ask- 
ing authority  to  compel  the  proprietors  of  the  lots  fronting  thereon  to 
make  the  street.  Thereupon  an  act  was  passed  (Chap  80,  Laws  of 
1798),  authorizing  the  city  to  lay  out  the  street  at  the  expense  of  the 
adjoining  proprietors  and  requiring  the  proprietors  of  the  uplands,  who 
had  not  acquired  title  to  the  land  under  water,  to  fill  up  the  space 
between  their  lots  and  said  street.  The  act  provided  that  upon  their 
doing  this  they  shall  '*  be  respectively  entitled  to  become  the  owners  of 
the  said  intervening  space  of  ground  in  fee  simple."  The  city  accepted 
the  act,  and,  in  pursuance  thereof,  the  then  owner  of  the  upland  adjoin- 
ing the  land  conveyed  by  said  grant,  filled  in  the  space  between  his 
uplands  and  said  street.  Held,  that  these  facts  disclosed  an  equitable  title 
in  R.  at  the  time  of  the  execution  of  his  will,  which  passed  by  the 
devise. 
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It  aeems  a  controversy  as  to  the  amount  due  upon  a  contract  for  the  pur- 
chase of  real  estate  would  not  prevent  its  passing  by  devise  in  the  will 
of  the  purchaser  executed  prior  to  1880;  subject,  however,  to  the  amount 
that  should  be  found  due. 

M.,  one  of  the  heirs  of  R.  and  under  whom  plaintiffs  claimed,  was  at  the 
time  of  his  death  and  at  the  time  of  her  death,  which  occurred  in  1852, 
a  married  woman.  She  died  leaving  two  children,  both  of  age.  Her 
husband  died  in  February,  1854.  From  1828  to  the  death  of  M.  the 
premises  were  held  adversely  to  her  by  those  under  whom  defendants 
claim.  Heldf  that  action  should  have  been  brought  within  ten  years 
after  the  death  of  the  husband,  and  not  having  been  brought  within 
that  period  was  barred  by  the  Statute  of  Limitations.    (Code  Pro.  §88.) 

Exceptions  were  taken  to  the  admission  in  evidence  of  petitions  to  the  com- 
mon council  for  the  grant  and  of  certain  old  maps  and  leases.  It 
appeared  that  upon  the  death  in  1825  of  the  then  owner  of  the  uplands 
he  left  a  large  landed  estate,  which  for  upwards  of  fifty  years  wasimder 
the  management  and  control  of  his  executor,  who  had  an  office  as  execu- 
tor, and  in  a  safe  therein,  kept  the  books  and  papers  of  the  estate, 
including  a  large  number  of  old  deeds,  leases  and  muniments  of  title, 
and  among  these  the  petitions,  maps  and  leases  were  found.  The  fact 
that  petitions  by  the  parties  were  presented  to  the  board  of  aldermen  at 
the  dates  indicated  appeared  by  a  record  of  its  proceedings.  A  careful 
examination,  however,  failed  to  find  the  petitions  on  file.  Held,  that 
the  papers  were  properly  received  as  ancient  writings,  and  the  petitions 
as  being  the  best  evidence  obtainable  of  the  petitions  presented  to  the 
board  of  aldermen. 

Reported  below,  52  Hun,  158. 

(Argued  October  5,  1891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department  entered  upon 
an  order  made  April  9,  1889,  which  affirmed  a  judgment  in 
favor  of  plaintiffs  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Daniel  Dougherty  for  appellants.  Under  the  law  as  it 
existed  in  1807,  when  Wm.  Ehinelander,  Jr.,  published  his 
will,  land  acquired  subsequently  to  the  date  of  the  publication 
of  a  wiU  did  not  pass  thereby,  but  vested  in  the  heir  at  law. 
{Lynes  v.  Tincnsend,  33  N.  Y.  561 ;  Jacl'son  v.  ITolloway^  7 
Johns.  81 ;  Jackson  v.  Potter^  9  id.  312.)     Neither  Wm. 
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Rhinelander,  Jr.,  nor  his  father  before  him  had  any  right 
whatever  to  grants  on  account  of  the  ownership  of  the  upland. 
{Mayor,  etc.,  v.  Ilart,  95  N.  Y.  443 ;  Appleby  v.  Mayor,  etc.^ 
41  Hun,  281 ;  4  K  Y.  S.  R  496 ;  Furman  v.  Mayor,  etc,,  6 
Seld.  567 ;  Go\M  v.  H.  R.  R.  R.  Co.,  2  id.  522 ;  Towh  v. 
Remsen,  70  N.  Y.  303 ;  Lam^gdon  v.  Mayor,  etc,,  93  id.  134 ; 
NoU  V.  Thayer,  2  Bosw.  25 ;  WmdM  v.  People^  8  Wend.  188 ; 
Ccmrs.  V.  KvmpshaU,  26  id.  410.)  In  order  to  sustain  the 
defense  of  equitable  title,  which  is  the  main  defense  herein, 
it  must  appear  that  Wm.  Bhinelander,  Jr.,  actually  owned 
the  land  in  question  at  the  time  he  made  his  will,  and  before 
he  applied  for  or  acquired  the  grant,  and  was  then  entitled  to 
a  grant  from  the  city  confirmatory  of  his  title,  without  the 
performance  of  any  conditions,  and  that  the  grant,  when  sub- 
sequently acquired  was  in  confirmation  of  his  actual  ownership^ 
{Lynes  v.  Townsend,  33  N.  Y.  563 ;  Jackson  v.  HoUoway,  7 
Johns.  394 ;  Jackson  v.  Potter,  9  id.  312 ;  McKinnon  v. 
Thompson,  3  Johns.  Ch.  307 ;  Stevens  v.  Hauser,  39  N.  Y. 
302 ;  Denn  v.  MUXer,  5  D.  &  £.  558 ;  Thompson  v.  Burhans,. 
61  N.  Y.  52;  Van  K leech  v.  Dutch  Reformed  Church,  6 
Paige,  600 ;  Carleton  v.  Dar(yy,  90  N.  Y.  566-573 ;  Haxtim 
V.  Corse,  2  Barb.  Ch.  506;  Dunham  v.  Townshend,  118  N. 
Y.  281.)  No  rights  to  the  land  were  acquired  by  Frederick 
Rhinelander.  {Appleby  v.  Mayor,  etc,,  4  N.  Y.  S.  R.  96 ;  41 
Hun,  281 ;  Mayor,  etc,,  v.  Hart,  95  N.  Y.  443.)  The  referee' 
erred  in  admitting  the  petition  of  Philip  Bhinelander  to  the 
common  council,  dated  May  10,  1797,  after  plaintiflPs  objec- 
tion. {Mayer  v.  Oshom,  32  N.  Y.  669 ;  Hamnwnd  v.  Yarian^ 
54  id.  398 ;  Jackson  v:  Luquere,  5  Cow.  221 ;  Utica  Ins,  Co. 
V.  Badger,  3  Wend.  102 ;  Wilson  v.  Betts,  4  Den.  201 ;  Mar- 
tin  V.  Rector,  24  Hun,  27 ;  Pollock  v.  Pollock,  71  K  Y.  137 ; 
Draper  v.  Stouvenel,  38  id.  219 ;  Mason  v.  Lord^  40  id.  476 ; 
Sickles  V.  Flanagan,  79  id.  224 ;  Putman  v.  H^MeU^  42  id. 
106;  StilvoellY,  M,  L,  Ins,  Co,^  72  id.  385  ;  Davis  v.  Spencer, 
24  id  386 ;  Westerlo  v,  Dfi  Witt,  36  id.  335 ;  Ilalpin  v.  P. 
Ins.  Co,,  28  N.  Y.  S.  R  788;  118  N.  Y.  165.)  There  was  no 
adverse  possession  of  the  premises.     {Brandt  v.   Ogden,  1 
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JoluiB.  156 ;  Jackson  v.  Parker^  3  Johns.  Cas.  124 ;  Jackson 
V.  Bimer^  48  111.  130 ;  Starkie  on  Ev.  473 ;  Clark  v.  Owens^ 
18  N.  T,  434,  439;  Jackson  v.  Johnson^  5  Cow.  74;  La 
Frombois  v.  Jackson^  8  id.  609,  613,  617 ;  Jackson  v.  Wood- 
ruff, 1  id.  286 ;  Eniidd  v.  Day,  7  N.  H.  457 ;  Hale  v.  GUd- 
dm,  10  id.  397 ;  ZeUer  v.  Eckert,  4  How.  [U.  S.]  289 ;  Pas- 
chaU  V.  Hinderer,  28  Ohio  St.  568 ;  AUy,-Gen,  v.  Fishmong- 
ers' Co.,  5  M.  &  C.  16,  17 ;  Perry  on  Trusts  [2d  ed.]  §§  863, 
864,  866;  Thomps(/i%  v.  Pioche,  44  Cal.  508;  1  Kedf.  on 
Wills,  502 ;  Schmittler  v.  Simon,  101  N.  Y.  558 ;  Pinney  v. 
Johnson,  8  Wend.  500 ;  D.,  L.  &  TT.  P.  R.  Co.  v.  Gi^ert,  44 
Hun,  201 ;  Jackson  v.  Hathaway,  15  Johns.  454 ;  Pope  v. 
Banner,  77  N.  Y.  240 ;  Tf'"^/7/w?r^  v.  Porter,  92  id.  78 ;  Lee  v. 
JK>r^on,  104  id.  538 ;  Stone  v.  Godfrey,  5  De  G.,  M.  &  G.  76 ; 
MiUer  V.  Downing,  54  N.  Y.  631 ;  HaUas  v.  jB^K,  53  id. 
247.) 

Henry  II,  Anderson  for  respondents.  The  premises  in  suit 
passed  by  the  will  of  William  Rhinelander,  Jr.,  to  his  uncle, 
Philip  Rhinelander,  under  whom  the  defendant  Gallatin  claims 
title.  {Livingston  v.  Newkirk,  3  Johns.  Ch.  312  ;  McKhinon 
V.  Thompson,  Id.  307 ;  Malin  v.  Malin,  1  Wend.  626 ;  War- 
ren V.  Fenn,  28  Barb.  333 ;  Terrett  v.  Cowenhoven,  11  Hun, 
320.)  The  rights  of  the  plaintiils,  if  they  ever  had  any,  are 
barred  by  the  Statute  of  Limitations.  (Laws  of  1801,  chap. 
183 ;  2  R  S.  [2d  ed.]  chap.  4,  §§  5-17  ;  Laws  of  1870,  chap. 
741 ;  Carpenter  v.  Schermerhom,  2  Barb.  Ch.  314 ;  Jackson 
V.  Moore,  13  Johns.  513;  Jackson  v.  Johnson,  5  Cow.  74; 
Thorp  V.  Raymond,  16  How.  [U.  S.]  248 ;  Doe  v.  Jesson,  6 
East,  80 ;  2  Preston  on  Abs.  341 ;  Fleming  v.  Griswold, 
3  Hill,  85;  Tyler  on  Eject.  930,  931.)  William  Rhine- 
lander was  not  trustee  for  Maria  Paulding  of  the  premises  in 
suit.  (Code  Civ.  Pro.  §  829.)  The  ancient  leases  by  the 
Rhinelanders  and  the  applications  by  them  to  the  common 
council  were  properly  admitted  in  evidence.  (1  Phillips  on 
Ev.  281 ;  Clarkson  v.  Woodhouse,  5  T.  11.  413;  3  Doug.  189; 
Barnes  v.  Mawsoii,  1  M.  &  S.  78 ;  Teathes  v.  Nevoitt,  4  Price, 
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355 ;  8  id.  562 ;  Fisher  v.  Graves,  3  E.  &  Y.  1180 ;  Hewlett 
V.  Cock,  7  Wend.  371 ;  Enders  v.  Sternberg^  2  Abb.  Ct.  App. 
Dec.  31.) 

Haight,  J.  This  action  is  brought  in  ejectment  to  recover 
the  possession  of  two  lots  of  land  known  as  numbers  229  and 
230  West  street,  between  Beach  and  North  Moore  streets,  in 
the  city  of  New  York. 

The  plaintiiis  claimed  the  same  as  the  heirs  at  law  ot  Wil- 
liam Bhinelander,  Jr.  The  defendant  Gallatin  claims  title 
through  his  last  will  and  testament,  and  that  she  and  her  imme- 
diate grantors  have  held  adversely  for  upwards  of  twenty  years. 
The  other  defendants  are  merely  tenants  of  Mrs.  Gallatin. 

It  appears  that  William  Bhinelander,  the  first,  died  in  the 
year  1777 ;  that  he  left  surviving  him  three  sons  and  three 
daughters ;  that  the  names  of  his  sons  were  William  Bhine- 
lander, Phillip  Rhinelander  and  Frederick  Ehinelander. 
Frederick  Bhinelander  died  intestate  in  the  year  1805,  leaving 
him  surviving  his  widow,  Mary ;  his  son,  William  Bhinelander, 
Jr.,  and  his  daughter,  Maria,  who  became  the  wife  of  William 
Paulding.  It  appears  that  at  the  time  of  his  death,  he  was 
the  owner  of  several  parcels  of  real  estate  located  upon  Green- 
wich street,  between  Chambers  and  Beach  streets,  in  the  city 
of  New  York,  and  that  subsequently  his  widow  released  her 
right  of  dower  therein  to  her  children,  and  thereafter  and  on 
the  18tli  of  December,  1806,  Maria,  then  the  wife  of  William 
Paulding,  in  consideration  of  the  sum  of  one  hundred  and 
twenty-four  thousand  dollars,  conveyed  to  her  brother,  Wil- 
liam Ehinelander,  Jr.,  all  the  real  and  personal  estate  where- 
«oever  and  whatsoever  w^hereof  her  father,  Frederick  Bhine- 
lander, died  seized  or  possessed,  or  was  entitled  to  either  in 
law  or  equity,  in  possession,  reversion  or  remainder.  It 
further  appears  that  on  the  3d  day  of  February,  1807,  Wil- 
liam Bhinelander,  Jr.,  made  and  published  his  last  will  and 
testament,  in  which,  after  devising  specific  property  to  his 
sister,  Mrs.  Paulding,  and  other  persons,  not  affecting  the 
premises  in  question,  provided  and  devised  as  follows :  "  Sixth. 
SicKELS  —Vol.  LXXX V.        1 6 
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As  to  all  the  rest  and  residue  of  my  property  and  estate  what- 
soever and  wheresoever,  real  or  personal,  of  which  I  am  now 
seized  or  possessed,  or  of  which  I  may  he  seized  or  possessed 
at  the  time  of  my  deaths  I  give,  devise  and  bequeath  the  same 
to  my  uncle  Philip  Rhinelander  and  to  his  heirs  and  assigns 
forever ;  provided  always  and  the  above  devise  is  upon  the 
express  condition  that  if  my  said  uncle  Philip  Rhinelander 
should  die  without  leaving  issue  at  the  time  of  his  death  and 
without  devising  in  due  form  of  law  the  estate  hereby  devised 
to  him,  then  it  is  my  will  that  the  said  estate,  or  such  parts 
thereof  as  shall  not  be  devised  in  due  form  of  law,  shall  go,  and 
I  do  hereby  devise  the  same  to  my  uncle  William  Rhinelander, 
his  heirs  and  assigns  forever."  As  the  heir  at  law  of  his 
father  and  grantee  of  his  sister,  William  Rhinelander,  Jr.,  had 
become  seized  and  possessed  of  the  real  estate  upon  Green- 
wich street,  between  Beach  and  North  Moore  streets,  extend- 
ing to  the  high-water  mark  of  the  Hudson  river.  As  such 
owner,  on  or  about  the  1st  day  of  June,  1807,  he  petitioned 
the  common  council  of  the  city  of  New  York  to  deliver  to 
liim  a  grant  of  the  lands  under  water  in  front  of  his  uplands 
out  to  the  permanent  line  in  the  river  established  by  the  cor- 
poration. The  application  was  agreed  to  by  the  board  of 
aldermen,  and  a  grant  was  ordered  to  be  prepared,  and  the 
same  was  subsequently  and  on  the  16th  day  of  November, 
1807,  formally  execute:!  and  delivered.  This  grant  included 
the  premises  in  question.  Subsequently  and  on  the  4th  day 
of  April,  1809,  William  Rhinelander,  Jr.,  died,  and  there  is 
no  evidence  that  he  republished  his  last  will  and  testament 
after  the  execution  and  delivery  of  the  aforesaid  grant 
Thereafter  his  will  was  duly  proved  and  admitted  as  a  will  of 
real  and  personal  estate,  and  his  uncle  Philip  Rhinelander,  as 
the  devisee  thereunder,  entered  upon  and  took  possession  of 
the  premises  included  in  the  grant  by  the  city.  Thereafter 
and  on  the  14th  day  of  July,  1817,  Philip  Rhinelander  made 
and  published  his  last  will  and  testament  whereby  after  mak- 
ing certain  specific  legacies  and  devises  not  affecting  the  prem- 
ises in  question,  he  devised  and  bequeathed  to  his  brother 
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William  Rhinelander  the  whole  residue  and  remainder  of  his 
property  and  estate,  real  and  personal,  and  in  terms  included 
in  the  devise  and  bequest  the  estate  formerly  devised  to  him 
by  his  nephew  William  Rhinelander,  Jr.  Thereafter  and  in 
the  year  1822,  he  died  without  leaving  issue  him  surviving. 
Thereupon  William  Rhinelander  entered  into  possession  of  the 
lands  in  question.  On  the  30th  day  of  March,  1825,  he  made 
and  published  his  last  will  and  testament  whereby  after  mak- 
ing certain  specific  devises  and  bequests  not  affecting  the 
premises  mentioned,  he  devised  all  the  rest  and  residue  of  his 
real  estate  to  his  executors  in  trust  during  the  lives  of  his 
children  and  the  longest  liver  of  them,  and  at  the  termination 
of  the  trust,  he  devised  the  residuary  to  his  grandchildren 
and  the  issue  of  deceased  grandchildren  in  equal  shares  jper 
stirpes.  He  died  on  the  9th  day  of  September,  1825,  leaving 
seven  children  him  surviving,  of  whom  Eliza,  the  wife  of  H. 
G.  Stevens,  and  the  mother  of  the  defendant  Mary  L.  Gal- 
latin, was  one.  Of  such  children,  William  C.  Rhinelander 
was  the  longest  liver,  and  upon  his  death,  June  20,  1878,  the 
estate  was  partitioned  among  the  grandchildren,  and  the  lands 
in  question  in  such  partition  action  were  set  off  to  the  defend- 
ant Gallatin  as  her  share  and  portion  of  her  grandfather's 
estate. 

It  further  appears  that  Mrs.  Paulding  died  June  1,  1852, 
and  her  husband  William  Paulding  died  February  17,  1854 ; 
that  they  left  two  sons  them  surviving,  Frederick  W.  Paulding 
and  Philip  R  Paulding;  that  Frederick  W.  Paulding  died 
March  17,  1859,  leaving  him  surviving  his  daughter,  the 
plaintiff  Julia  Rhinelander  Dodge ;  that  PhiKp  R.  Paulding 
died  August  20,  1864,  leaving  him  surviving  Grace,  his  only 
child  and  heir  at  law,  who  is  now  the  wife  of  Louis  P.  Grant ; 
that  he  also  left  a  last  will  and  testament  in  which  all  of  his 
estate  was  devised  to  his  executors  in  trust  during  the  life-time 
of  such  daughter,  and  tlie  plaintiff  Greenfield  is  now  the  sole 
trustee  thereof. 

Under  the  statute  of  32  Henry  VIII,  chapter  1,  it  was  pro- 
vided that  all  and  every  person  and  persons  having  manors, 
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lands,  tenements  or  herditaments  holden  of  the  king  or  of 
any  other  person  or  persons,  and  not  holden  of  the  king  by 
knight's  service,  and  so  forth,  shall  have  full  and  free  liberty, 
'l^ower  and  authority  to  give,  will,  dispose  and  devise  as  well 
by  his  last  will  or  testament  in  writing  or  otherwise  by  any  act 
or  acts  lawfully  executed  in  his  life  all  his  said  manors,  lands, 
tenements  or  hereditaments  or  any  of  them  at  his  free  will 
and  pleasure. 

Under  this  statute  it  was  held  that  a  person  could  only 
devise  such  lands  as  he  was  seized  and  possessed  of  at  the  time 
of  the  making  and  publishing  of  liis  will.  {Jackson  v.  HoUo- 
way^  7  Johns.  394 ;  Jackson  v.  PotteVy  9  id.  312 ;  Lynes  v. 
Townsend,  33  N.  Y.  558-563.) 

This  was  the  recognized  law  of  our  state  until  the  revision 
of  1830,  when  it  was  provided  that :  "  Every  will  that  shall  be 
made  by  a  testator  in  express  terms  of  all  his  real  estate,  or  in 
any  other  terms  denoting  liis  intent  to  devise  all  his  real  prop- 
erty, shall  be  construed  to  pass  all  the  real  estate,  which  he 
was  entitled  to  devise,  at  the  time  of  his  death."  (2  R  S. 
57,  §5.) 

William  Bhinelander,  Jr.,  having  made  and  published  his 
will  on  the  3d  day  of  February,  1807,  nine  months  before  he 
obtained  title  to  the  lands  in  question  by  grant  from  the  city, 
the  land  would  not  under  the  law,  as  it  then  stood,  have 
passed  to  his  uncle  Philip,  the  devisee,  but  would  have 
descended  to  his  sister,  Mrs.  Paulding,  his  only  heir  at  law. 

It  is  claimed,  however,  that  he  was  in  possession  and  was 
the  equitable  owner  at  the  time  his  will  was  made,  and  that  it 
in  express  terms  devised  to  his  uncle  Philip  all  the  real  estate 
of  which  he  was  seized  and  possessed  at  the  time  of  making 
his  will,  as  well  as  all  of  which  he  may  be  seized  or  possessed 
at  the  time  of  his  death.  If  he  was  in  possession  under  a  con- 
tract to  purchase  or  under  equities  which  the  courts  would 
enforce,  such  rights  and  equities  would  pass  under  a  devise 
subsequently  made.  {Livingstoii  v.  Neichirk^  3  Johnson's 
Chr.  312 ;  M^Kinnon  v.  ThompHOn^ Id.  307 ;  Maliny-  Maliny 
1  Wendell,  625.) 
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The  question,  therefore,  is  as  to  whether  William  Ehine- 
lander,  Jr.,  at  the  time  of  making  his  will  was  in  possession  of 
the  lands  in  question,  and  had  he  such  an  equitable  interest 
therein  as  would  pass  to  his  uncle  under  his  will. 

There  appears  to  be  no  question  but  that  the  city  was  the 
owner  of  the  lands.  For  imder  the  Governor  Dongan  and 
Governor  Montgomerie  charters  the  lands  under  water  sur- 
rounding Manhattan  island  were  granted  to  the  mayor,  alder- 
men and  commonalty  of  the  city  of  New  York  for  the  distance 
of  four  hundred  feet.  That  the  city  had  adopted  the  policy 
of  conveying  the  lands  so  under  water  to  the  abutting  upland 
proprietors,  appears  from  the  reports  made  to  the  board  of 
aldermen,  and  the  ordinances  adopted  by  it  fixing  terms,  con- 
ditions and  charges  which  should  be  made  therefor.  It  is  said 
that  the  city  was  under  no  obligation  to  make  grants  to  the 
upland  owners ;  that  it  had  the  right  to  grant  the  lands  so 
under  water  to  any  other  persons.  Pocsibly  this  right  may 
have  existed,  but  we  do  not  deem  it  important  at  this  time  to 
determine  the  question,  for  it  is  sufficient  to  say  that  it  does 
Qot  appear  that  there  was  any  attempt  on  the  part  of  the  city 
or  its  officers  to  make  conveyance  of  such  lauds  to  any  other 
persons  than  the  upland  owners. 

Formerly  the  abutting  uplands  in  question  belonged  to 
Trinity  church,  and  was  known  as  the  church  farm.  On  the 
6th  day  of  March,  1797,  the  church  conveyed  to  Frederick 
Rhinelander  lots  numbered  806,  807,  808,  809  and  810  on  the 
west  side  of  Greenwich  street,  bounded  on  the  north  by  Beach 
street  and  the  west  by  high-water  mark  of  the  Hudson  river. 
It  is  said  that  under  a  map  produced  from  the  files  of  the 
church  made  by  surveyor  Charles  Loss,  in  the  year  1799,  two 
years  after  the  execution  and  dehvery  of  the  deed  to  Frederick 
Khinelander,  the  lots  conveyed  did  not  extend  to  high-water 
mark,  and  so  it  would  seem  to  appear  from  the  map,  as  the 
line  indicated  thereon  as  the  high-water  mark  does  not  quite 
reach  the  lots  marked  with  the  numbers  mentioned  in  the 
deed.  But  there  can  be  no  question  but  that  the  deed  must 
control     By  it  the  lands  conveyed  were  bounded  on  the  west 
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by  the  high-water  mark  of  the  river,  a  boundary  line  well 
known  and  underetood,  and  about  which  there  could  be  no 
question.  This  map  is  not  the  one  referred  to  in  the  deed, 
but  was  subsequently  made  for  the  purpose  of  showing  the 
unsold  lands  belonging  to  the  church. 

It  appears  that  previous  to  this  conveyance,  and  in  the  year 
1794:,  the  board  of  aldermen  had  passed  a  resolution  to  grant 
to  the  Episcopal  church  the  water  lots  north  of  Bead  street 
agreeable  to  such  survey  thereof  as  shall  be  approved  by  the 
board.  Subsequently  and  on  the  10th  day  of  May,  1797, 
Frederick  Rhinelander,  who,  under  his  conveyance,  had  become 
an  upland  owner  abutting  on  a  portion  of  such  water  lots, 
petitioned  the  board  of  aldennen  to  make  him  a  grant  of  the 
soil  under  water  in  order  that  he  might  build  a  bulkhead  and 
fill  the  same  in.  Thereafter  and  on  the  29th  day  of  May, 
1797,  tlie  street  committee  to  whom  the  petition  had  been 
referred,  reported  that,  in  their  opinion,  a  grant  ought  to  be 
made  to  the  petitioner  out  as  far  as  the  permanent  line,  he 
paying  the  quit  rent  established  by  the  corporation,  after  his 
paying  as  a  consideration  for  the  ground  between  high  and 
low-water  mark,  four  hundred  pounds.  This  report  was 
agreed  to  by  the  board.  But  it  does  not  appear  that  any  con- 
veyance was  executed  or  money  paid,  but  on  the  26th  of 
March,  1799,  the  common  council  ordered  the  recorder  to 
inquire  into  the  state  of  the  water  lots  which  were  intended  to 
be  granted  to  Trinity  church  and  improved  by  Frederick 
Khinelander.  On  the  fifteenth  of  July  thereafter  a  further 
resolution  was  passed  directing  the  recorder  to  proceed  against 
Mr.  Rhinelander  by  ejectment  or  otherwise  for  any  intru- 
sion on  the  rights  of  the  corporation  to  the  soil  in  the  Hudson 
river.  It  is  thus  apparent  that  Rhinelander  had  in  some  way 
taken  possession  of  the  land  embraced  in  the  report,  and  this 
is  made  apparent  from  a  further  report  that  was  made  by  the 
comptroller  of  the  city  in  1803,  in  which  he  states  that  on  the 
North  river  grants  have  been  made  from  the  Battery  to  Cham- 
bers street ;  that  from  Chambers  street  northward  there  had 
been  no  grants  made,  but  the  proprietors  of  the  ground  had 
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most  of  them  docked  out  agreeable  to  their  own  discretion, 
and  some  of  them  beyond  the  permanent  line ;  that  they  had 
been  in  possession  and  had  had  the  use  of  the  property  for 
years  without  any  compensation  being  made  to  the  public. 
Here  the  matter  appears  to  have  rested  until  June,  1807. 
Frederick  having  died  in  1805,  his  son,  William  Ehinelander, 
Jr.,  petitioned  the  mayor,  aldermen,  etc.,  for  a  grant  of  the 
lands  so  under  water,  and  in  his  petition  he  refers  to  the  peti- 
tion of  his  father  and  of  the  action  of  the  board  thereon  order- 
ing the  grant  to  be  made.  Upon  the  presentation  of  such 
petition  it  was  referred  to  the  comptroller,  who  was  directed 
to  make  a  report  thereon,  and  in  August  thereafter  the  comp- 
troller made  a  report  to  the  common  council,  reciting  all  of 
the  facts  and  recommending  that  grants  be  ordered  to  be  made 
out  in  favor  of  the  petitioner  to  the  permanent  line  estabhshed 
by  the  city,  and  '^ present  wharves  iiicluswelyy^  upon  such 
terms  as  may  be  just  and  right  according  to  the  usual  prices  of 
grants  in  that  quarter  of  the  city.  Subsequent  reports  were 
made  by  liim  and  the  street  committee  pertaining  to  the  terms 
on  which  the  grant  should  be  made,  and  finally  and  on  tlie 
16th  day  of  November  thereafter,  the  grant  was  executed  and 
delivered  conveying  to  him  the  lots  in  question,  describing 
them  as  the  lands  of  which  he  was  at  that  time  in  a/staal 
possession. 

It  further  appears  that  on  the  12th  day  of  February,  1798, 
the  corporation  of  the  city  presented  a  petition  to  the  legisla- 
ture of  the  state,  showing  that  the  city  had  lately  directed  a 
permanent  street  to  be  laid  out  and  completed  at  the  extremity 
of  its  grants  already  made  and  thereafter  to  be  made  to  indi- 
viduals on  the  East  river  near  South  street,  and  on  the  North 
or  Hudson  river  near  West  street,  south  and  west  of  wliich  no 
buildings  of  any  description  were  to  be  erected,  and  that  by 
reason  of  the  irregularities  of  the  shore  and  the  grants  there- 
tofore made  which  were  deemed  to  extend  miequal  distances 
into  the  rivers,  and  that,  although  the  city  was  willing  gratuit- 
ously to  give  the  soil  under  water  on  which  the  streets  were  to 
be  made,  yet  doubts  were  entertained  whether  the  city,  could 
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compel  any  of  the  proprietors  of  the  lots  fronting  thereon 
and  who  might  be  unwilling  to  make  the  streets  for  public  use 
in  any  given  reasonable  time,  and,  therefore,  prayed  the  legis- 
lature to  confer  upon  the  corporation  full  authority  in  the 
premises.  Thereupon  chapter  80  of  the  Laws  of  1798  was 
passed,  entitled  "  An  act  concerning  certain  streets,  wharves 
and  piers,  etc.,  of  the  city  of  New  York,"  whereby  it  was 
among  other  things  enacted  that  it  should  be  lawful  for  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York 
to  lay  out  the  streets  mentioned  in  the  petition  and  that  the 
streets  or  wharves  should  be  made  or  completed  according  to 
the  plan  adopted  and  at  the  expense  of  the  proprietors  of 
the  land  adjoining  or  nearest  and  opposite  to  the  street*  or 
wharves  in  proportion  to  the  breadth  of  their  lots,  by  certain 
dates  to  be  for  that  purpose  appointed  by  the  mayor,  alder- 
men and  commonalty,  and  that  the  respective  proprietors  of 
such  of  the  lots  as  may  not  be  adjoining  to  the  said  street 
or  wharves  should  also  fill  up  and  level  at  their  own  expense 
according  to  such  plan  and  by  the  dates  respectively  the  space 
lying  between  their  several  lots  and  the  said  streets  and 
wharves,  and  should  upon  so  filling  up  and  levelling  the  same 
be  respectweh/  entitled  to  become  the  (ywnera  of  the  said  inter- 
mediate space  of  grmind  infes  simple. 

The  referee  has  found  as  facts  that  the  corporation  of  the 
city  accepted  this  act  of  the  legislature  and  acted  upon  it 
accordingly ;  that  Frederick  Rhinelander,  pursuant  to  the  act, 
did  fill  out  and  level  nearly  all  the  space  lying  between  his 
uplands  and  West  street  and  was  so  engaged  in  filling  out 
and  levelling  at  the  time  of  his  death ;  that  such  filling  was 
continued  by  his  son,  William  Rhinelander,  Jr.,  up  to  the  time 
that  the  grant  was  made  to  him  and  that  the  lands  so  filled  up 
included  the  premises  in  question. 

It  is  claimed  that  these  findings  are  not  supported  by  the 
evidence,  but  we  are  of  the  opinion  that  they  are  sustained. 
Of  course,  no  living  witness  could  be  produced  who  could 
speak  from  personal  knowledge.  The  facts  had  to  be  ascer- 
tained from  the  records  and  ancient   papers  that   had  been 
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preserved.  That  Frederick  was  in  possession  is  quite  evident 
from  the  proceedings  of  tlie  board  of  aldermen,  to  which  we 
have  already  allnded,  the  various  reports  that  were  made  by 
the  comptroller  and  street  committee,  and  the  admissions  in 
the  grant.  That  the  filling  had  also  been  done  appears  from 
the  report  in  1803  and  the  maps  that  were  made  in  1807. 

It  is  true  that  there  is  no  evidence  showing  that  the  city  ever 
adopted  a  plan  after  the  passage  of  the  act  of  1798,  or  that 
any  dates  or  times  were  specified  within  which  Frederick 
Rhinelander  should  do  the  filling.  It  does,  however,  appear 
from  the  maps  that  West  street  was  laid  out  and  that  a  per- 
manent line  was  established  beyond  which  no  grants  would  be 
made.  The  provision  of  the  statute  providing  for  the  fixing 
of  a  time  within  which  the  work  was  to  be  performed  was  for 
the  purpose  of  enabling  the  city  to  enforce  performance  by 
causing  the  work  to  be  done  and  charging  the  expense  thereof 
upon  the  owner  of  the  abutting  land.  This,  however,  could 
not  be  done  until  such  owner  liad  been  given  a  reasonable 
opportunity  to  do  the  work  himself.  If,  therefore,  the  owner 
was  proceeding  with  reasonable  despatch  to  perform  under 
the  act  there  would  be  no  necessity  for  the  city  to  give  him 
notice  to  perform  within  a  specific  date  or  time,  and  inas- 
much as  no  notice  of  that  character  is  shown,  wo  must  assume 
that  lie  performed  under  the  act  to  the  satisfaction  of  the 
officers  of  the  municipality. 

We  thus  have  the  provision  of  the  act  providing  that  he 
shall  be  entitled  to  become  the  owner  of  the  spaces  of  ground 
in  fee  simple,  and  the  resolution  of  the  board  of  aldennen 
adopting  the  report  of  the  street  committee  ordering  a  grant 
to  be  made  upon  the  payment  of  the  quit  rent,  etc,  together 
with  the  fact  that  possession  was  taken  and  the  lots  filled  up  as 
indicated. 

These  facts  would  seem  to  indicate  an  equitable  title,  such 
as  would  pass  by  devise. 

Undoubtedly  there  were  some  questions  of  difference  as  to 
rent  reserved  and  the  terms  upon  which  the  grant  should  be 
made,  but  these  were  matters  which  could  easily  have  been 
SicKELs  —Vol.  LXXX V.        17 
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determined  by  the  court  under  the  provisions  of  the  act  or  the 
proceedings  of  the  council. 

A  controversy  as  to  the  amount  due  upon  a  contract  for  the 
purchase  of  real  estate  would  not  prevent  its  passing  by  devise, 
subject  of  course  to  the  payment  of  the  amount  that  should 
be  found  due  and  owing.     {Livingston  v.  Newkirk^  supra,) 

The  defendant  has  alleged  as  a  defense  the  Statute  of  Lim- 
itations and  adverse  possession.  It  appears  that  the  possession 
of  the  premises  in  question  after  William  Rhinelander,  Jr., 
was  in  William  Rhinelander  as  early  as  December,  1822,  and 
March,  1823 ;  that  the  premises  were  at  such  dates  leased  by 
him  to  James  Wallace ;  that  after  his  death  his  executors  took 
possession  thereof  and  leased  the  same  from  time  to  time 
until  the  death  of  William  C.  Rhinelander  in  1878,  and  that 
thereafter  they  were  taken  in  charge  by  the  receiver  appointed 
in  the  partition  action,  and  so  held  until  they  were  set  apart 
to  the  defendant  herein. 

It  does  not  appear  at  what  period  the  premises  were  first 
built  upon,  but  it  does  appear  that  in  1848  the  building  now 
standing  thereon  covering  tlie  same  was  constructed,  and  that 
it  took  the  place  of  an  older  building  which  previously  existed 
thereon.  During  all  the  time  that  the  premises  were  in  the 
possession  of  the  executor  under  the  will  of  William  Rhine- 
lander, the  rents  were  collected  with  that  of  the  other  real 
estate  held  by  him  and  the  same  divided  among  his  children 
as  provided  for  in  the  will. 

It  is  claimed,  however,  that  William  Rhinelander  was  the 
trustee  of  Mre.  Paulding,  and  that  because  of  such  trustee- 
ship the  statute  would  not  run  as  against  her.  If  it  was  a 
fact  that  he  was  her  trustee  as  to  the  real  estate  in  question, 
his  possession  thereof  would,  in  the  absence  of  any  act  or 
claim  inconsistent  therewith,  be  deemed  to  be  that  of  his 
cestui  que  trusty  and  if  he  held  the  same  as  her  trustee,  his 
title  would  not  have  passed  under  his  will  to  his  executors, 
and  if  William  C.  Rhinelander  subsequently  took  possession 
and  held  the  same  adversely,  any  rights  gained  by  such  adverse 
holding  would  have  descended  to  his  heirs  or  passed  to  his 
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devisees,  and  would  not  liave  passed  to  the  defendant  under  the 
will  of  her  grandfather.  But  we  do  not  understand  that  the 
referee  has  found  or  has  been  requested  to  find  that  William 
Khinelander  was  the  trustee  of  Mrs.  Paulding  so  far  as  this 
real  estate  was  concerned.  It  does  appear  that  prior  to  the 
marriage  of  William  Paulding  with  Maria  Rhinelander,  a  con- 
tract of  marriage  was  entered  into  between  them  wherein 
William  Khinelander,  Phillip  Rhinelander  and  Cadwallader 
D.  Golden  were  constituted  trustees  with  power  to  put  certain 
moneys  at  interest  and  take  securities  therefor  in  their  names 
as  trustees  for  her  benefit,  etc.  It  also  appears  from  the  testi- 
mony of  the  plaintiff,  Mrs.  Dodge,  that  on  one  occasion  on 
examining  the  contents  of  an  old  trunk  filled  with  papers, 
which  she  received  from  her  father  upon  his  death,  that  she 
diiscovered  a  paper  entitled  "William  Rhinelander,  trustee 
for  the  estate  of  Maria  Rhinelander,  wife  of  William  Paulding, 
in  account,"  which  paper  contained  a  list  of  houses  and  lots, 
some  of  which  were  on  West  street,  but  that  this  paper  was 
subsequently  burned  by  her  direction.  She  did  not  testify, 
neither  is  it  found  as  a  fact,  that  the  property  in  controversy 
was  mentioned  in  that  paper.  Whilst  there  was  a  trust  per- 
taining to  the  moneys  that  she  had  before  her  marriage,  there 
is  no  evidence  or  finding  from  which  we  can  determine  that 
it  continued  to  the  real  estate  in  question. 

We  cannot,  therefore,  overrule  the  findings  of  the  referee, 
but  must  regard  the.  possession  of  William  Rhinelander  as 
adverse  to  that  of  Mrs.  Paulding.  Mrs.  Paulding  was  at  the 
time  of  the  death  of  William  Rhinelander  under  the  disability 
of  coverture.  She  however  died  in  1852,  and  her  husband 
died  in  1854. 

Chapter  183  of  the  Laws  of  1801,  provided  that  "  No 
action  for  the  recovery  of  any  lands,  tenements  or  heredita- 
ments shall  hereafter  be  maintained,  nor  any  avowry  or  cog- 
nizance be  made  unless  on  a  seizin  or  possession  of  the  heredita- 
ments, either  of  the  plaintiff  or  person  making  avowry  or 
cognizance,  or  of  the  ancestor  or  predecessor  of  such  plaintiff 
or  person  making  avowry  or  cognizance  within  twenty-five 
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years  next  before  such  action  brouglit,  or  avowry  or  cognizance 
made ;  provided  always  that  no  part  of  the  time  during  which 
the  plaintiff  or  person  making  avowry  or  cognizance  shall 
have  been  within  the  age  of  twenty-one  years,  insane,  ferame 
cove/%  or  imprisoned,  shall  be  taken  as  a  part  of  said  limita- 
tion of  twenty-five  years." 

The  Revised  Statutes  of  1S30  continued  in  substance  the 
provisions  of  the  statute  of  1801  with  the  exception  that  it 
reduced  the  period  from  twenty-five  to  twenty  years  and  in 
reference  to  the  persons  disabled  by  reason  of  infancy,  insanity, 
coverture  or  imprisonment,  it  provided  that:  "Such  person 
may  bring  such  action  or  make  such  entry,  avowry  or  cogni- 
zance after  the  said  time  80  limited  and  within  ten  years  after 
such  disability  removed,  but  not  after  that  period.  If  the 
person  entitled  to  commence  sucli  action  or  make  such  entry, 
avowry  or  cognizance  shall  die  during  the  continuance  of  any 
disability  specified  in  the  preceding  section  and  no  determina- 
tion or  judgment  be  had  of  the  title,  right  or  action  to  him 
accrued,  liis  heirs  may  connnence  such  action  or  make  such 
entry,  avowry  or  cognizance  after  the  time  in  this  article 
limited  for  that  purpose  and  within  ten  years  after  the  death, 
but  not  after  that  period."     (2  R  S.  295,  §^  16,  17.) 

The  same  was  continued  by  tlie  Code  of  Procedure  of  1848. 
The  disability  of  married  women  under  the  statute  was  removed 
by  the  Laws  of  1870  (Chap.  741). 

Mrs.  Paulding  left  two  sons,  both  of  full  age.  They  should 
have  brought  the  action  wnthin  ten  years  after  the  death  of 
their  father  who  would  have  had  a  life  estate  as  tenant  by 
curtesy.  The  action  should,  therefore,  have  been  brought  prior 
to  February  17,  1864.  {Jackson  v.  Johnsoriy  5  Co  wen,  74 ; 
Thorp  V.  Raymond^  16  Howard  [U.  S.]  247-250 ;  Fleming 
V.  Griswold^  3  Hill,  85 ;  Carpenter  v.  ScJiermerhorn^  2  Barb. 
Chr.  314;  Tyler  on  Ejectment,  and  Adverse  Enjoyment,  932.) 

Exceptions  were  taken  to  the  admission  in  evidence  of  the 
petitions  of  Frederick  Rhinelander  and  William  Rhinelander, 
Jr.,  to  the  board  of  aldermen  for  the  gmnt  of  these  lands  and 
also  to  the  reception  of  the  old  maps  and  leases. 
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It  appears  that  upon  the  death  of  William  Rhinelander  in 
1825,  he  left  a  large  landed  estate  in  the  city  of  New  York, 
which  for  upwards  of  fifty  years  was  under  the  chief  manage- 
ment and  control  of  his  son  and  executor,  William  C.  Rhine- 
lander,  that  during  this  period  William  C.  had  an  office  as 
executor  in  which  there  was  a  large  safe,  and  that  there  was 
kept  therein  the  deeds,  maps,  papers,  books,  etc.,  pertaining  to 
the  estate ;  that  there  were  a  large  number  of  old  deeds,  books, 
leases  and  muniments  of  title.  It  was  among  these  papers  that 
the  petitions,  maps  and  leases  were  found.  They  were  identi- 
fied bj^  persons  connected  with  the  office,  who  in  that  way  had 
become  familiar  with  the  old  papers  and  writings  of  the  peti- 
tioners. The  fact  that  petitions  by  these  parties  were  actually 
made  to  the  board  of  aldermen  at  the  dates  therein  indicated 
appears  from  the  record  of  the  proceedings  of  such  board.  A 
careful  examination  failed  to  find  the  petitions  on  file  among 
such  proceedings.  Under  the  circumstances  we  think  these 
petitions  were  properly  received  in  evidence  a^  ancient  writ- 
ings, and  as  l>eing  the  best  evidence  obtainable  of  the  contents 
of  the  petitions  presented  to  the  board  of  aldermen  ;  and  the 
same  may  be  said  of  the  ancient  maps  and  leases  which  were 
material  as  tending  to  show  possession. 

In  1  Phillips  on  Evidence  (at  page  281),  it  is  said  that  ancient 
docimfients  "  are  often  the  only  obtainable  evidence  of  ancient 
acts  of  possession  which  may  be  of  great  weight  in  the  inves- 
tigation of  titles,  and  they  naturally  accompany  and  constitute 
a  part  of  such  acts." 

In  1  Greenleaf  on  Evidence  (§  142)  it  is  said :  "  The  value 
of  these  documents  depends  mainly  on  their  having  been  con- 
temporaneous at  least  with  the  act  of  transfer,  if  not  part  of 
it.  Care  is  first  taken  to  ascertain  their  genuineness,  and  this 
may  be  shown  jrrima  facie  by  proof  that  the  document 
came  from  the  proper  custody  or  by  otherwise  accounting 
for  it.  The  documents  found  in  a  place  in  which  and 
under  the  care  of  persons  with  whom  such  papers  might 
naturally  and  reasonably  be  expected  to  be  found,  or  in 
possession  of  persons  having  an  interest  in  them,  are  in  pre- 
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cisely  the  custody  whicli  gives  authenticity  to  documeiitft 
found  witliin  it." 

In  the  case  of  Hewlett  v.  Cock  (7  Wendell,  371),  it  was  held 
that  "  a  lease  more  than  thirty  years  old  may  be  read  in  evi- 
dence without  proof  of  its  execution,  although  there  be  no 
direct  proof  of  possession  accompanying  it,  if  found  among 
the  title  papers  of  the  estate  affected  by  it,  and  the  facte  and 
ciicumstances  in  reference  to  the  property  specified  in  it  be 
Buch  as  to  afford  a  reasonable  ground  of  presumption  of  ita 
genuineness."  (See  also  Jackson  v.  Zaroway^  3  Johnson's 
Cas.  283 ;  Enders  v.  Stemhergh,  2  Abb.  Ct.  App.  Dec.  31.) 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


American  Steam  Boiler  Insurance  Company,  Appellant  and 
Respondent,  v.  Edward  C.  Anderson  et  al,.  Eespondents 
and  Appellants. 

The  power  of  an  agent  to  create  rights  by  contract  for  his  principal 
includes  an  implied  duty  on  his  part  to  observe  and  not  defeat  or  destroy 
those  rights. 

Plaintiff,  an  insurance  company,  entered  into  a  contract  with  defendants 
to  act  as  its  agents  in  procuring  insurance,  and  agreed  to  pay  them 
thirty  per  cent  of  the  premiums  received  on  the  policies  obtained. 
Defendants  induced  H.  &  Co.  to  take  out  policies  in  plaintiff's  company, 
and  they  were  paid  their  percentage  of  the  premiums.  Before  these 
policies  expired,  defendants'  contract  with  plaintiff  came  to  an  end, 
and  H.  &  Co.,  having  been  induced  by  defendants  to  insure  in  another 
company  for  which  they  had  become  agents,  requested  plaintiff  to 
cancel  their  policies,  which  it  did,  and  as  provided  by  said  policies 
returned  to  H.  &  Co.  the  premium  unearned^  Held,  that  plaintiff  was 
entitled  to  recover  of  defendants  the  percentage  received  by  them  upon 
the  amount  of  premiums  so  refunded ;  that  although  defendants'  agency 
had  ceased,  they  were  not  at  liberty  to  defeat  the  purpose  or  duration 
of  the  contracts  of  insurance  to  the  prejudice  of  plaintiff,  and  retain  all 
the  fruits  thereof  received  by  them. 

Reported  below,  25  J.  <&  S.  179. 

(Argued  October  8,  1891;  decided  December  1,  1891.) 
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Cro68-appeal8  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an 
order  made  June  6,  1889,  which  aifirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

In  June,  1884,  by  an  instrument  executed  by  the  parties, 
the  plaintiff  appointed  the  defendants  as  its  managers  and 
general  agents  for  the  states  of  New  York,  New  Jersey  and 
Connecticut,  with  some  local  exceptions.  The  defendants 
were  ompowercd  to  issue  policies,  and  as  commissions  to  have 
thirty  per  cent  of  the  premiums  received.  Either  of  the 
parties  to  terninate  tlie  agency  at  pleasure  on  ninety  days' 
notice.  In  Deccnl>er,  1885,  a  further  arrangement  was  made 
to  the  effect  that  the  agreement  creating  such  relation  should 
cease  and  determine  on  January  1,  1880,  "  and  from  that  date 
be  null  and  void,"  saving  any  claim  the  plaintiff  should  then 
have  against  the  defendants  for  unpaid  accounts.  As  such 
agents,  the  defendants  in  December,  1884,  made  two  polices 
to  R-  Iloe  &  Co.,  insuring  them  to  the  amount  of  $50,000 
and  $25,000  =  $75,000,  for  three  years  upon  buildings,  engines, 
boilers,  etc.,  against  damages  by  explosion,  for  which  a  premium 
of  $1,125  was  paid,  of  which  the  defendants  retained  $337.50 
for  their  commissions.  Provision  was  made  in  the  policies 
for  their  cancellation  at  any  time  at  the  request  of  the  assured, 
and  that  in  such  event  the  plaintiff  should  retain  the  charges 
for  inspection  and  the  customary  short  rates  for  the  term  the 
policies  had  been  in  force.  These  policies  were  at  the  request 
of  the  assured  canceled  in  March,  1887,  and  $118.13  of  the 
premium  were  returned  by  the  plaintiff  as  required  by  the 
contract  of  insurance.  The  cancellation  by  R.  Iloe  &  Co. 
was  induced  and  procured  by  the  solicitation  of  the  defendants, 
who  had  then  become  the  agents  of  the  Hartford  Steam  Boiler 
and  Inspection  Company,  and  induced  and  procured  tliat  firm 
to  take  in  place  thereof  insurance  in  the  last-named  company. 
In  consequence  of  which  the  plaintiff  was  required  to  refund 
such  portion  of  the  premium.  The  purpose  of  this  action 
was  to  recover  damages  of  the  defendants  for  thus  causing  the 
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cancellation  of  the  policies  and  the  refunding  of  the  amount 
repaid,  for  thirty  per  cent  of  which,  with  interest,  a  verdict 
was  directed  for  the  plaintiff. 

Robert  Sewdl  for  plaintiff.  Defendants  violated  a  positive 
duty  which  they  owed  plaintiff,  their  principal,  when  they 
induced  R.  Hoe  &  Co.  to  cancel  the  policies  in  question ;  and 
plaintiff  is  accordingly  entitled  to  recover.  (2  Chitty  on 
Cont.  804 ;  Pom.  Eq.  Juris.  §§  959,  1077 ;  Carter  v.  Palmei\ 
8  C.  &  R  657 ;  Holrtmn  v.  Lmjius,  4  DeG.,  M.  &  G.  270 ; 
H,  M,  L.  A.  Soc.  V.  BriYiker^  77  N.  Y.  445  ;  Meachem  on 
Agency,  §§  454,  455 ;  Northrvp  v.  G.  F,  L  Co.,  19  Am. 
Law  Reg.  293 ;  UincUy  v.  Arey,  27  Me.  362  ;  Cottmi  v. 
HaUiday,  59  111.  176 ;  Watkins  v.  ConsaU^  1  E.  D.  Smith, 
65.)  The  plaintiff  is  entitled  to  recover  from  the  defendants 
the  amount  which  it  lost  through  their  violation  of  the  duty 
wliich  they  owed  the  plaintiff.  (Sedg.  on  Dam.  [6th  ed.]  400 ; 
Story  on  Agency,  §  217 ;  Marzette  v.  Williams^  1  B.  &  A.  415.) 

T.  Henry  Dev^ey  for  defendants.  There  was  no  breach  of 
duty  on  the  part  of  the  defendants.  (1  Addison  on  Torts,  2, 
13,  15, 19;  Cooley  on  Torts,  60;  0' Callahan  v.  Cronan,  121 
Mass.  114;  Mahan  v.  Broum,  13  Wend.  261 ;  Rich  \\  N,  Y. 
a  i&H.  R,  R,  R.  Co.,  87  X.  Y.  390,  394  ;  Randall  v.  Hash- 
^w,  12  Allen,  412;  1  Pars,  on  Cont.  86;  Pom.  Eq.  Juris. 
§§  959,  1077;  Cottmi  v.  Ilolliday,  59  111.  176;  People  v. 
Township,  11  Mich.  222  ;  Meachem  on  Agency,  §455 ;  Mayor, 
etc.,  V.  Cunliff,  2  N.  Y.  165 ;  Lossee  v.  Clnte,  41  id.  494 ; 
Keeble  v.  Ileckeririgill,  11  East.  576.)  The  several  construc- 
tions and  implications  made  by  the  General  Term,  the  trial 
justice  and  the  plaintiff's  counsel,  are  erroneous.  {Beehe  v. 
Johnson,  9  Wend.  500 ;  Cdbh  v.  Harmon,  23  N.  Y.  148 ;  Toinp- 
kirn  V.  DudUy,  25  id.  272 ;  Booth  v.  S.  D.  R.  M.  Co.,  60  id. 
487)  The  law  never  implies  a  contract  where  one  is  expressed 
{Calkins  v.  Fidk,  39  Barb.  620 ;  DernuM  v.  StaU,  99  K  Y. 
101 ;  Brant  v.  Geltson,  2  Johns.  Cas.  397 ;  Post  v.  Robertson^ 
1  Johns.  31 ;  Beehe  v.  Bank  of  New  York,  Id.  571 ;  Douglass 
V.  Satterlee,  11  id.  29 ;  Ke7it  v.  Welch^  7  id.  258  ;  Va?iderkarr 
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V.  Vanderkarr,  11  id.  122 ;  Bell  v.  Dagg,  60  N.  Y.  630 ; 
King  V.  Leightan,  100  id.  386  ;  2  Greenl.  on  Ev.  §§  102, 103 ; 
2  Addison  on  Cont.  [ed.  1883]  54,  575  ;  Whiting  v.  Stdlivan,  7 
Mass.  107 ;  M.  G.  Hospital  v.  Faif^hanlcSy  129  id.  78 ;  Metcalf  on 
Cont.  5,  6 ;  2  Pars,  on  Cont.  515 ;  1  id.  556 ;  Ga/oimell  v.  Crumps 
53  Wall.  308 ;  Broum  v.  Spofford,  95  U.  S.  474 ;  1  Washb. 
on  Real  Prop.  [4tli  ed.]  487 ;  Story  on  Cont.  §  11 ;  Church  v. 
/.  G.  Z.  Co.,  6  A.  &  E.  846-860;  Ogden  v.  Saufiders,  12 
Wheat.  343;  Ik  parte  Ford,  L.  E.  [16  Q.  B.  Div.]  307.) 
The  function  of  a  court  in  giving  construction  to  a  contract 
is  exhausted  in  finding  out  what  the  parties  to  the  contract 
meant  by  the  language  used.  (Shaw  v.  If.  Z.  In^,  Co.,  49 
N.  Y.  681;  Fudirkar  v.  G.  M.  Z.  Ins,  Co.,  62  id.  392; 
IlaJe  V.  B.  Z.  Ins.  Co.,  120  id.  294 ;  A.  C  Bank  v.  Leonard, 
40  Barb.  119  ;  Cohinan  v.  Bea<'h,  97  N.  Y.  553 ;  Freiwh  v. 
Carhart,  1  id.  102.)  The  courts  will  not  make  contracts  for 
the  parties  which  they  have  not  made  for  themselves,  nor  will 
they  impose  conditions  or  restrictions  upon  parties  to  the 
contract.  (1  Pars,  on  Cont.  556  ;  Post  v.  Robertson,  1  Johns. 
28 ;  Reynolds  v.  C  F.  I  Co.,  47  N.  Y.  597 ;  XeweU  v. 
Wheeler,  36  id.  253 ;  Toniphim  v.  Dudley,  25  id.  272.) 
Where  parties  enter  into  an  agreement  with  express  stip- 
ulations, there  is  a  presumption  that  they  have  expressed 
all  the  conditions  by  which  they  intend  to  be  bound. 
(1  Washb.  on  Real  Prop.  487 ;  Newell  v.  Wheeler,  36  N.  Y. 
250.)  When  a  contract  is  drawn  with  technical  accuracy  and 
with  obvious  attention  to  details,  and  there  is  an  absence  of 
language  tending  to  a  conclusion  that  the  covenant  or  promise 
sought  to  be  set  up  was  intended,  such  covenant  or  promise 
will  not  be  impUed.  (//.  C.  Co.  v.  P.  C.  Co.,  8  Wall.  276 ; 
Booth  V.  C  M.  Co.,  74  K.  Y.  23 ;  JugU  v.  TrouUet,  120  id. 
28.)  If  a  contract  could  he  implied  from  circumstances,  every 
circumstance  bearing  upon  the  question  of  the  intent  should 
be  considered,  and  what  interpretation  is  to  be  put  upon  the 
instrument  in  connection  with  the  surrounding  circumstances 
is  a  mixed  question  of  law  and  fact.  {Blossom  v.  Griffen,  13 
N.  Y.  575  ;  Kyiapp  v.  Warner,  57  id.  668 ;  Clark  v.  ]V.  T.  Z. 
SioKELs— Vol.  LXXXV.        18 
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/.  T.  Co.y  64  id.  33 ;  Woodruf  v.  Woodruf,  52  id.  53  ;  White 
y,  Hoxjt^  73  id.  505 ;  Springsteen  v.  Sampson^  32  id.  703 ; 
Reynolds  v.  C.  F,  L  Co,^  47  id.  597 ;  Coleman  v.  Bedch^  97 
id.  553 ;  French  v.  Carhart^  1  id.  102.)  Whetlier  the  contract 
was  susceptible  of  the  construction,  or  the  law  makes  an  impli- 
cation, as  held  by  the  General  Term,  it  is  plain  that  the  agree- 
ment of  the  parties  upon  the  cancellation  of  the  contract  was 
intended  to  settle,  close  and  obliterate  every  relation  and  obli- 
gation arising  out  of  the  contract,  with  one  exception.  (//. 
M,  Z.  A.  Soc.  V.  BrinJcer^  77  N.  Y.  435 ;  Hale  v.  B.  Z.  Ins. 
Co.,  46  Hun,  274 ;  120  N.  Y.  294 ;  Shaw  v.  H.  Z.  Ins.  Co,y 
49  id.  681 ;  Fudickar  v.  G.  M.  Z.  Lis.  Co.,  62  id.  402 ;  Meyer 
V.  IlaUock,  2  Kobt.  284 ;  FxtOager  v.  RexnUe,  3  Hun,  600 ;  Baker 
V.  Ludlmo,  2  Johns.  Cas.  290 ;  Lambert  v.  Warner,  8  Johns.  120 ; 
SiU  V.  Village  of  Coming,  15  N.  Y.  306  ;  Qtiinn  v.  Harden- 
brook,  54  id.  88  ;  Smith  v.  B.  S.  B(mk,  101  id.  62 ;  Herring  v.  iT. 
Y.,  Z.  F.  i&  W.  R.  R.  Co.,  105  id.  389 ;  People  v.  Angle,  109 
id.  575 ;  4  Abb.  Dig.  323 ;  JVeweU  v.  Wheeler,  36  N.  Y.  244.) 

Bradley,  J.  There  was  upon  the  evidence  no  controversy 
of  fact,  but  the  questions  presented  had  relation  to  the  legal 
consequences,  as  between  the  parties,  of  the  action  of  the 
defendants  in  inducing  and  procuring  the  assured  to  surrender 
the  plaintiflPs  policies  of  insurance,  and  to  demand  a  rebate  of 
the  premium  paid  to  it.  The  motive  of  the  defendants  for 
doing  this  does  not  appear  further  than  may  be  implied  from 
the  fact  that  the  defendants  also  induced  R.  Hoe  &  Co.,  the 
assured,  to  take  in  lieu  thereof  insurance  in  the  Hartford  Steam 
Boiler  Insurance  Company,  which  the  defendants  then  repre- 
sented. Their  relation  of  agency  to  the  plaintiff  had  termi- 
nated by  the  temis  of  their  contract  with  it  in  that  respect, 
and  they  had  rightfully  become  the  agents  of  the  rival  com- 
pany in  the  business  of  like  insurance.  Their  relation  with 
the  latter  company  recjuired  the  defendants  to  subserve  its 
interest  faithfully  and  diligently ;  and  consistently  with  that 
relation,  it  was  in  the  line  of  their  duty  to  induce  R.  Hoe  & 
Co.  to  take  insurance  in  the  company  the  defendants  then  rep- 
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resented.  But  the  question  is  whether  any  consideration  was 
due  from  them  for  the  contracts  they  had,  as  agents  for  the 
plaintiff,  made  while  they  held  that  relation  to  it.  They  had, 
pursuant  to  such  agency  and  for  it,  insured  the  property  of 
Hoe  &  Co.,  and  that  was  done  under  a  contract  by  which  they 
were  entitled  to  and  did  receive  thirty  percentum  of  the  pre- 
miums paid.  This  was  compensation  for  their  skill  and  serv- 
ices as  agents  of  the  plaintiff.  Although  their  iiduciary  rela- 
tion to  the  plaintiff  had  terminated,  the  contract  of  insurance 
they  in  that  character  had  made  with  the  assured,  remained  only 
partially  executed,  the  time  of  its  indenmity  had  not  expired, 
and  as  a  consequence  the  premiums  paid  were  not  fully  earned. 
The  defendants  had,  pursuant  to  their  contract  of  agency  with 
the  plaintiff,  received  thirty  cents  of  every  dollar  of  those 
premiums.  They  received  this  from  the  plaintiff  in  considera- 
tion of  the  services  by  them  performed  in  its  business  and 
behalf  by  virtue  of  the  contract  between  them.  The  policies 
of  insurance  were  made  subject  to  the  right  reserved  to  the 
assured  of  surrendering  them  and  having  a  rebate  and  reim- 
bursement jpre>  tanto  of  the  premiums  paid  ;  and  this  without 
prejudice  to  the  defendants  since  they  had  fully  performed  the 
services  of  creating  the  relation  of  insurer  and  assured.  This 
is  all  they  undertook  to  do  for  their  stipulated  compensation. 
But  when  they  had  accomplished  this  were  they  at  liberty  to 
defeat  the  purpose  or  duration  of  the  contract  of  insurance  and 
retain  the  fruits  of  it  to  the  prejudice  of  the  plaintiff  ?  It  quite 
clearly  seems  that  they  could  not  do  so  without  failure  to 
observe  their  obligation  arising  out  of  the  contractual  relation 
which  they  had  assumed  with  the  plaintiff  and  pursuant  to 
which  they  made  for  it  the  contract  of  insurance.  When  their 
agency  for  the  plaintiff  terminated  the  unearned  portion  of  the 
premium  upon  the  Hoe  &  Co.  policies  existed  in  the  contract 
executory  in  character,  and  of  which  the  defendants  had 
received  thirty  per  centum  by  virtue  of  their  contract  with  the 
plaintiff.  There  is  no  well  supported  principle  which  would 
enable  them  to  take  from  the  plaintiff  the  benefit  of  the  con- 
tract of  insurance  it  had  through  them  made,  and  retain  the 
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portion  of  the  consideration  received  by  them,  and  which  they 
had  caused  the  plaintiff  to  restore  to  the  assured.  The  ques- 
tion was  not  one  of  disability  arising  out  of  fiduciary  relation ; 
that  had  ceased  to  exist  between  the  parties.  It  was  one 
founded  in  contract  pursuant  to  which  the  defendants  had 
received  compensation  out  of  the  proceeds  of  the  transaction 
measured  by  the  term  of  indemnity,  and  by  causing  the  defeat 
of  the  operation  of  the  contract  of  insurance  they  had  created, 
before  its  stipulated  period  expired,  and  thus  requiring  the 
plaintiff  to  rebate  a  portion  of  the  premium,  they  caused  a 
partial  failure  of  consideration  of  the  contract  they  assumed 
to  perform,  and  to  the  extent  at  least  of  the  amount  received 
by  them  of  the  sum  which  the  plaintiff  was  thus  required  to 
refund,  they  became  liable  to  reimburse  it.  The  power  of  an 
agent  to  create  rights  by  contract  for  his  principal  includes  an 
implied  duty  to  observe  and  not  to  defeat  or  destroy  them. 
The  facts  in  the  present  case  did  not  necessarily  require  the 
conclusion  of  bad  faith  on  the  part  of  the  defendants,  although 
it  may  have  been  permitted.  Nor  was  the  action  tried  by  the 
court  upon  the  theory  that  they  were  chargeable  with  that 
imputation ;  and  for  that  reason  if  for  no  other,  there  was  no 
error  or  prejudice  in  the  exclusion  of  certain  evidence  offered 
by  the  defendants.  And  the  question  was  finally  treated  by 
the  parties  at  the  trial  as  one  of  law  only.  In  that  view  the 
measure  of  damages  as  founded  upon  the  contract  between  the 
parties,  by  which  the  defendants'  agency  was  created  and  pur- 
suant to  which  they  issued  the  policies,  was  that  which  the 
court  adopted  in  the  direction  of  the  verdict.  And  that 
amount  the  plaintiff  was  entitled  to  recover. 

In  legal  contemplation  the  relief  of  the  plaintiff  from  its 
contract  of  insurance  was  of  some  value  to  it  at  the  time  the 
policies  were  canceled,  although  it  turned  out  that  no  loss 
would  have  been  suffered  if  they  had  continued  effectual  until 
the  end  of  the  term  for  which  they  were  issued. 

The  judgment  should  be  aflirmed,  without  costs  in  this  court 
to  either  party. 

All  concur. 

Judgment  affirmed. 
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Spei^cer  D.  C.  Van  Bokkelek,  Respondent,  v.  Robert  H. 

Berdell,  Appellant. 

Upon  the  trial  of  an  issue  of  fact  by  a  referee  or  by  tbe  court  without  a 
jury,  a  refusal  to  make  any  finding  whatever  upon  a  question  of  fact, 
where  a  request  to  find  is  seasonably  made  by  either  party,  or  a  finding 
without  any  evidence  tending  to  sustain  it,  is  a  ruling  upon  a  question 
of  law  (Code  Civ.  Pro.  §  U98),  and,  when  duly  excepted  to,  serves  as  a 
notice  to  the  respondent  of  an  intention  to  raise  on  appeal  a  question  of 
legal  error  and  puts  upon  him  the  responsibility  of  adding,  by  amend- 
ment to  the  case,  any  omitted  evidence  on  the  question. 

In  an  action  for  an  accounting  between  partners  one  of  the  schedules  of 
the  account  consisted  of  items  claimed  to  have  been  paid  by  defendant 
for  repairs  to  real  estate  purchiisod  by  the  firm,  but  title  to  which  was 
taken  in  the  name  of  defendant.  Defendant  was  asked  if  he  paid  tlie 
items  in  said  schedule ;  this  was  excluded  on  plaintiff's  objection. 
Previous  to  this  it  had  been  shown  that  the  case  had  been  tried  partially 
before  another  referee,  who  died  before  the  trial  was  completed;  defend- 
ant testified  that  he  had  vouchers  for  the  payments  made  by  him  which 
had  been  left  with  the  former  referee;  that  he  had  been  informed  by  the 
person  in  charge  of  said  referee's  ofilce  that  they  had  been  transmitted 
to  the  new  referee,  and  that  the  latter  had  not  been  able  to  find  them. 
Held,  that  the  evidence  was  competent  and  its  exclusion  error. 

Plaintiff  wasasked  and  permitted  to  answer  under  objection  and  exception, 
as  to  what  facts  were  shown  upon  the  trial  before  the  former  referee.  He 
testified  the  facts  shown  were  that  defendant  made  a  mortgage  on  said 
real  estate,  which  was  not  recorded  for  a  long  time  after.  Held,  that 
the  evidence  was  incompetent,  as  it  was  plaintiff's  conclusion  as  to  what 
was  proved  before  the  former  referee;  that  it  was  important,  as  it 
tended  to  show  that  defendant  had  encumbered  the  property,  and  so  the 
error  required  a  reversal. 

While  a  witness  may  be  discredited  by  showing  his  conviction  for  an  offense, 
it  is  not  competent  to  discredit  him  by  showing  simply  that  he  has  been 
indicted. 
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(Argued  October  12,  1891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  12,  1888,  which  affirmed  a  judgment  in  favor 
of  plaintiflE  entered  upon  the  report  of  a  referee,  to  whom  the 
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case  had  been  referred,  to  take  and  state  an  account  upon  an 
interlocutory  judgment. 

The  nature  of  the  action  and  the  facte,  so  far  as  material, 
are  stated  in  the  opinion. 

Philip  Z.  Wilson  for  appellant.  It  was  the  duty  of  the 
respondent  to  see  that  all  the  testimony  was  in  this  case  neces- 
sary to  sustain  the  findings  of  fact  of  the  referee.  {Perkins 
V.  Jim,  56  K  Y.  87;  Sperice  v.  ChaTnhers,  39  Hun,  193; 
Porter  v.  Smith,  35  id.  118.) 

Wm,  W.  Niles  for  respondent  An  error  in  the  admission 
or  exclusion  of  evidence,  or  in  any  other  ruling  or  direction 
of  the  judge,  upon  tlie  trial,  may,  lii  the  discretion  of  the 
court  which  reviews  it,  be  disregarded  if  that  court  is  of 
opinion  that  substantial  justice  does  not  require  that  a  new 
trial  should  be  granted.  (Code  Civ.  Pro.  §  1003 ;  Church  v. 
Kidd,  3  Hun,  254 ;  Flack  v.  ViL  Oreen  Island,  122  N.  Y. 
107.)  The  rule  as  to  entries  is :  "  If  a  party  uses  books  of 
account  against  his  adversary,  the  whole  relating  to  the  same 
matter  is  admissible."  {Pendleton  v.  Weid,  17  N.  Y.  76; 
Oai'vey  v.  Nicholson,  24  Wend.  353 ;  Rouse  v.  Whited,  25  N. 
Y.  173.) 

Haioht,  J.  Under  a  stipulation  of  the  parties  the  inter- 
locutory judgment  is  to  stand,  and  the  only  questions  brought 
up  for  review  pertain  to  the  accounting  thereunder. 

It  appears  that  the  plaintiff  and  defendant  were  copartners 
doing  business  under  the  firm  name  of  Robert  11.  Berdell  & 
Co. ;  that  they  dissolved  on  the  30th  day  of  September,  1858, 
each  signing  the  following  statement  entered  in  the  books  of 
the  company:  "The  undersigned  have  this  day  dissolved 
partnership  by  consent ;  either  party  will  sign  in  settlement. 
Store  and  office  furniture  and  fixtures,  books  of  account, 
papers,  etc.,  to  be  the  property  of  Robert  II.  Berdell.  New 
York,  September  30,  1858." 

It  appears  that,  during  the  continuance  of  the  copartnership, 
oertain  real  estate  had  been  acquired  by  the  company,  the  title 
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of  which  was  taken  in  the  name  of  the  defendant,  for  which 
in  the  interlocutory  judgment  he  was  ordered  to  account  for 
the  rents,  issues  and  profits,  after  being  credited  with  all 
amounts  paid  in  relation  thereto. 

It  further  appears  that  upon  the  house  and  lot  known  as  96 
Dean  street  there  was  a  mortgage  for  twenty-five  hundred 
dollitfB,  and  upon  the  ten  lots  known  as  the  Perry  lots  there 
was  a  mortgage  for  $3,300.  The  defendant  testified  that 
both  of  these  mortgages  had  been  paid  by  him,  and  he  was 
corroborated  in  this  statement  by  the  testimony  of  Mr.  Mid- 
dleton,  who  held  the  twenty-five  hundred  dollar  mortgage, 
and  by  the  production  of  his  check  book  and  satisfaction 
pieces.  There  is  no  pretense  that  the  mortgages  were  paid  by 
the  plaintiff  or  by  any  person  other  than  the  defendant.  It 
is  suggested  that  the  defendant  has  encumbered  the  premises 
with  another  mortgage,  but  whether  the  same  has  been  paid 
or  is  now  a  lien  upon  the  premises  does  not  appear.  If  he 
has  encumbered  the  premises  by  another  mortgage,  the  plain- 
tiff may  be  entitled  to  relief  in  reference  thereto,  but  we  do 
not  understand  that  that  fact  would  deprive  the  defendant  of 
his  right  to  be  credited  with  the  amount  paid  in  satisfaction 
of  the  previous  existing  mortgages.  The  referee,  on  request, 
refused  to  find  that  either  of  these  mortgages  had  been  paid. 

It  is  suggested  that  there  is  no  certificate  that  the  case  con- 
tains all  of  the  evidence.  But  upon  the  trial  of  an  issue  of 
fact  by  a  referee  or  by  the  court  without  a  jury,  a  refusal  to 
make  any  finding  whatever  upon  a  question  of  fact  where  a 
request  to  find  thereupon  is  seasonably  made  by  either  party, 
or  a  finding  without  any  evidence  tending  to  sustain  it,  is  a 
ruling  upon  a  question  of  law.  (Code  C.  P.  §  993.)  And  a 
ruling  upon  a  question  of  law  duly  excepted  to,  serves  as  a 
notice  to  the  respondent  of  an  intention  to  raise  a  question  of 
legal  error,  and  puts  upon  him  the  responsibility  of  adding  by 
amendment  any  omitted  evidence  on  the  question.  {Halpin 
V.  Phmix  Ins,  Co.,  118  K  Y.  166.) 

The  appellant,  however,  has  neglected  to  take  an  exception 
to  the  refusal  of  the  referee  to  find  that  these  mortgages 
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were  paid.  The  exception  taken  is  to  the  finding  of  the 
referee  that  the  defendant  had  paid  upon  the  Dean  street 
house  for  interest,  taxes,  premium  insurance,  moving  factory 
and  repaii-8  the  sum  of  $2,101.70,  on  the  ground  "  that  said 
finding  does  not  embrace  all  the  payments  made  on  said  prop- 
erty by  the  defendant  to  the  credit  of  which  he  is  entitled, 
and  on  the  ground  that  said  finding  is  too  general  and  should 
specify  what  payments  are  embraced  therein."  A  similar 
exception  was  also  taken  to  the  finding  that  was  made  in 
reference  to  the  Perry  lots.  Whether  these  exceptions  are 
sufficiently  specific  to  raise  the  question  for  review  in  this 
court  we  shall  not  stop  to  consider,  for  there  are  other  excep- 
tions upon  which  we  prefer  to  rest  our  decision. 

The  referee  appears  to  have  tried  the  case  upon  the  errone- 
ous theory  that  the  defendant's  testimony  was  not  competent 
for  the  pur]x>se  of  proving  items  of  payments,  upwards  of 
twenty  dollars  in  amount,  unless  he  first  produced  a  voucher 
therefor  or  other  evidence  of  payment.  Upon  this  theory 
very  much  of  his  evidence  was  ruled  out.  As  to  many  of  the 
payments  which  he  claimed  to  have  made  upon  the  premises 
he  was  able  to  produce  other  evidence,  and  then  his  testi- 
mony appears  to  have  been  admitted,  but  as  to  some  of  the 
payments  claimed  by  him  to  have  been  made  he  was  unable 
to  furnish  other  testimony,  and  was  consequently  compelled  to 
submit  the  case  without  evidence  as  to  such  payments. 

Schedule  D  of  defendant's  account  as  rendered  was  for 
items  of  repair  upon  the  premises  during  the  years  1863, 1864, 
1865  and  1866.  He  was  asked  if  he  paid  the  items  embraced 
in  this  schedule  to  Mr.  Skinner.  The  plaintiff  objected,  the 
objection  was  sustained,  and  an  exception  was  taken.  It 
appeared  that  Skinner  was  in  his  employ  as  agent,  and  that  he 
paid  him  for  taking  care  of  the  premises  and  making  repairs 
thereon.  The  defendant  subsequently  testified  to  making  a 
number  of  the  payments  embraced  in  this  schedule,  but  that 
evidence  was,  upon  the  motion  of  the'  plaintiff's  attorney, 
stricken  out  by  the  referee.  The  case  had  been  partially  tried 
before  Lawrence,   another  referee,  who  had  died  before  the 
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conclusion  of  the  trial.  The  defendant  had  testified  that  he 
had  vouchers  for  payments  made  and  that  they  were  left  with 
the  former  referee  ;  that  he  had  been  to  his  office  to  get  them, 
and  was  informed  by  the  person  in  charge  that  they  had  been 
transmitted  to  the  new  referee ;  that  he  had  not  since  been 
able  to  find  them.  It  appears  to  us  that  the  evidence  was 
competent  and  should  have  been  received. 

The  plaintiff,  in  giving  his  testimony,  was  called  upon  to 
state  what  facts  were  shown  upon  the  trial  before  Referee 
Lawrence.  This  was  objected  to  by  the  defendant,  as  incom- 
petent, the  objection  was  overruled  and  an  exception  was  taken^ 
The  witness  answered  that  the  facts  shown  were  that  the 
defendant  made  a  mortgage  on  the  property  in  favor  of  S.  C. 
Parkhurst ;  that  the  mortgage  was  not  put  on  file  for  a  long 
time  after,  etc.  It  appears  to  us  that  this  evidence  was  incom* 
petent.  The  plaintiff  was  thus  permitted  to  give  his  conclu- 
sions as  to  what  had  been  shown  upon  a  former  trial  before 
another  referee.  The  evidence  given  was  important,  for  it 
tended  to  show  that  the  defendant  had  encumbered  the  prop- 
erty with  a  mortgage  other  than  those  existing  at  tlie  time  the 
property  was  purchased. 

The  defendant,  upon  his  cross-examination,  was  asked  if  he 
was  under  indictment  for  perjury.  This  question  was  objected 
to,  the  objection  was  overruled  and  an  exception  taken.  He 
was  compelled  to  answer  that  he  had  been  told  so  but  that  lie 
had  not  seen  the  papers.  Whilst  a  witness  may  be  discredited 
by  showing  his  conviction  for  an  offense,  we  do  not  under- 
stand it  to  be  competent  to  discredit  him  by  showing  that  he 
has  been  indicted.  {People  v.  Crapo^  76  N.  Y.  288 ;  liyan 
V.  PeopU,  79  id.  593 ;  PeopU  v.  Noelke,  94  id.  137-144 ; 
People  V.  Irving^  95  id.  541-544.) 

The  rules  of  evidence  in  civil  cases  are  applicable  also  in 
criminal  cases,  except  as  otherwise  provided  by  law.  (Code 
Criminal  Procedure,  §  392 ;  Kober  v.  MUUr,  38  Hun,  184.) 

The  appellant  claims  that  he  should  liave  been  allowed  for 
a  balance  duai  him  upon  account  as  shown  by  the  books  at  the 
time  of  the  dissolution  of  the  copartnership;  that  he  also 
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Bhould  be  allowed  for  water  taxes  paid,  but  we  have  not  thought 
it  necessary  to  consider  these  or  the  other  questions  raised,  for 
upon  a  new  trial  further  evidence  may  be  given. 

The  final  judgment  entered  upon  the  interlocutory  judgment 
should  be  reversed,  and  a  new  accounting  had  as  provided  for 
in  the  interlocutory  judgment,  with  costs  to  abide  the  final 
award  of  costs. 

All  concur. 

Judgment  accordingly. 

William  B.  Hatden  et  al.,  as  Survivors,  etc.,  et  al..  Appel- 
lants, 'V,  The  National  Bank  of  the  State  of  New  York, 
Kespondent. 

Where  property  is  sought  to  be  attached  under  and  in  pursuance  of  the 
provisions  of  the  Code  of  Civil  Procedure  (§  649,  subd.  3),  declaring 
that  property  not  capable  of  manual  delivery  may  be  attached  by  leav- 
ing with  the  person  holding  it,  or  if  it  consists  of  a  demand  other  than 
a  bond,  promissory  note,  or  other  instrument  for  the  payment  of  money, 
with  the  person  against  whom  it  exists,  a  certified  copy  of  the  warrant, 
with  a  notice  showing  the  property  attached,  such  person  must  look  to 
the  notice  to  ascertain  what  property  is  attached  and  bajse  his  action 
thereon. 

It  is  of  no  consequence  what  knowledge  the  person  may  Lave  as  to  the 
particular  property  intended  to  be  attached,  unless  such  knowledge  is 
derived  from  the  notice,  and  unless  there  is  a  substantial  compliance 
with  the  statute,  title  to  the  property  is  not  divested  and  the  holder 
thereof  remains  liable  to  the  owner. 

In  an  action  brought  by  plaintiffs  to  recover  an  amount  due  a  firm  upon  a 
deposit  account  with  defendant's  bank,  which  plaintiffs  claimed  to  have 
Httached  in  an  action  against  said  firm;  the  sheriff,  in  attempting  to 
levy,  delivered  to  defendant's  cashier  a  copy  of  the  warrant;  this 
showed  that  the  action  was  against  the  firm.  Upon  it  was  indorsed 
a  notice  that  by  it  the  sheriff  was  commanded  to  attach  all  the  prop- 
erty of  L.,  one  of  the  firm,  within  his  county,  and  that  by  virtue 
thereof  he  attached  any  moneys  due  or  belonging  to  L.,  or  any  of 
his  property  in  its  possession.  Held,  that  the  notice  was  insufilcient 
to  attach,  and  could  not  be  made  the  foundation  of  a  proceeding  to 
divest  the  title  of  the  firm  to,  any  funds  on  deposit  with  defendant; 
that  defendant  could  only  look  to  the  notice  to  ascertain  the  property 
levied  on  and  was  not  bound  to  read  the  warrant  with  it;  also,  that 
the  notice  was  insufiicient  to  attach  the  interest  of  the  partner  named  in 
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the  deposit,  as  it  did  not  specify  such  an  interest,  and  as  the  complaint 
in  the  attachment  suit  did  not  seek  to  recover  on  such  ground. 
Greentree  v.  Baaemtoek  (61  N.  Y.  583),  explained  and  criticised. 

(Argued  October  15,  1891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  November  7,  1889,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  an  order  dismissing  the  complaint 
on  trial  at  Circuit. 

The  plaintiffs  Hayden  and  Allen  were  creditors  of  the  firm 
of  G.  H.  Loker  &  Brother,  residents  of  and  doing  business 
at  St  Louis,  Mo.,  and  on  the  9tli  day  of  October,  1878,  com- 
menced an  action  against  said  firm  and  obtained  therein  an 
attachment  against  their  property,  which  attachment  was  on 
the  following  day  delivered  to  the  plaintiff  Reilly,  then  the 
sheriff  of  the  city  of  New  York.  The  Christian  names  of 
the  members  of  said  firm  were  unknown  to  the  plaintiffs,  and 
in  the  summons  and  writ  of  attachment  they  were  described 
as  G.  H.  Loker  and Loker. 

The  writ  of  attachment  was  in  the  usual  form  and  com- 
manded the  sheriff  to  attach  so  much  of  the  property  which 

the  said  G.  H.  Loker  and Loker  had  within  his  county 

as  would  satisfy  the  plaintiffs'  demand. 

The  said  firm  had  an  account  with  defendant  under  the 
name  of  G.  H.  Loker  &  Bro.,  and  on  the  tenth  day  of  October, 
the  sheriff  attempted  to  serve  said  attachment  upon  the  defend- 
ant by  delivering  to  its  cashier  a  certified  copy  of  the  warrant 
upon  which  was  indorsed  a  notice  to  the  effect  that  by  it  the 
sheriff  was  commanded  to  attach  all  the  property  of  the  defend- 
ant G.  H.  Loker  within  his  county,  and  that  having  been 
informed  that  the  said  bank  had  in  its  possession  certain 
moneys  belonging  to  said  defendant  and  was  indebted  to  him, 
he  particularly  attached  and  required  to  be  delivered  and  paid 
over  to  him  the  said  money  and  any  property  of  said  defend- 
ant in  possession  or  under  control  of  said  bank.  Having  read 
over  the  attachment  and  notice,  the  cashier  iuf  onned  the  sheriff 
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that  they  had  no  account  against  G.  H.  Loker  and  blank  Loken 
but  that  they  had  an  account  against  G.  H.  Loker  &  Bro.,  and 
that  they  would  send  a  certificate  to  the  sheriff  that  afternoon. 
At  that  time  the  bank  was  indebted  to  G.  If.  Loker  &  Bro.  in 
a  sum  upwards  of  $2,000,  and  this  amount  was  subsequently 
applied  by  the  bank  to  the  payment  of  a  note  upon  which  said 
Loker  &  Bro.  were  liable,  and  which  matured  on  October 
twelfth. 

This  action  was  brought  to  recover  the  amount  of  the  bank's 
indebtedness  to  Loker  &  Bro. 

After  proof  of  the  foregoing  facts,  tlie  trial  court  dismissed 
the  complaint. 

George  A.  Strong  for  appellants.  Subdivision  3  of  section 
649  of  the  Code  of  Civil  Procedure  does  not  establish  the 
invalidity  of  appellant's  claim.  {People  v.  A.  li.  li.  Co.^  125 
N.  Y.  516 ;  People  ex  rel.  v.  Gilon,  126  id.  156.)  The  suffi- 
ciency of  the  notice  depended  upon  the  general  principles  of 
the  law  of  notices.  (1  Story's  Eq.  Juris.  §  400  ;  EUis  v.  Ilorr- 
rrum,  90  N.  Y.  473 ;  O'Brien  v.  if.,  etc.,  Co,,  56  id.  57 ;  Gate^ 
V.  Beecher,  60  id.  527  ;  Douglass  v.  Holland,  24  Wend.  41 ; 
Arthur  v.  Morgan,  112  U.  S.  501 ;  IF.,  etc.,  Co.  v.  Clinton, 
66  N.  Y.  331 ;  Hinnernan  v.  Rosenhack,  39  id.  101 ;  Merrlnni 
V.  U.  S.,  107  IT.  S.  437 ;  Cragin  v.  LoveU,  88  K  Y.  262 ; 
Hamiltmi  v.  TayJxyr,  18  id.  360.)  The  notice  and  levy  were 
good,  because  the  bank,  as  appears  from  the  evidence,  actually 
understood  exactly  what  was  really  meant  by  the  notice. 
{Hodges  v.  Shuler,  22  N.  Y.  119  ;  Gates  v.  Bucher,  60  id. 
527.)  The  authorities  involving  attachments,  so  far  as  they 
go,  sustain  this  appeal.  {O^Brien  v.  M.,  etc.,  Co.,  56  N.  Y. 
54 ;  People  ex  rel.  v.  Post,  50  Hun,  247 ;  Wehle  v.  Connory 
69  N.  Y.  546.) 

Joseph  Larocqiie  for  respondent  The  remedy  by  attach- 
ment is  a  purely  statutory  remedy,  and  to  obtain  the  benefit  of 
that  remedy  the  provisions  of  the  statute  must  be  strictly  fol- 
lowed.    (Code  Civ.  Pro.  §  649,  subd.  3 ;  Kelly  v.  Roberts^  40 
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N.  Y.  432 ;  Clarke  v.  Goodridge,  41  id.  210  ;  O'Brien  v.  Jf. 
i&  T.  F,  I.  Co.,  56  id.  52 ;  Greentree  v.  lioaenstock,  61  id. 
583.)  Under  the  warrant  in  evidence  the  appellants  had  the 
right  to  levy  on  any  joint  property  of  the  two  defendants 
named  in  the  warmnt,  or  on  hidividual  property  of  either. 
They  elected,  through  the  sheriff,  by  the  notice  prescribed  by 
the  statute  served  with  the  copy  warrant,  to  limit  their  levy  to 
individual  property  of  one  defendant,  G.  IL  Loker,  and  so 
notified  the  respondent,  and  by  that  election  they  are  bound. 
{O'Brien  v.  M.,  etc,,  I.  Co.,  56  N.  Y.  56.) 

Browx,  J.  The  right  of  the  plaintiffs  to  recover  in  this  action 
depended  upon  the  question  whether  the  proceedings  taken  by 
them  against  the  firm  of  G.  H.  Loker  &  Brother  were  effectual 
to  attach  the  funds  of  that  firm  on  deposit  with  the  defendant. 
When  the  defendants  in  an  action  are  non-residents  of  the 
state,  as  in  the  present  case,  they  may  have  no  actual  notice  of 
an  attachment  proceeding  and  their  property  is  taken  without 
an  oppprtunity  for  them  to  be  heard.  Under  such  circum- 
stances it  would  seem  that  there  could  be  no  question  but  that 
the  attaching  creditor  should  substantially  comply  with  the 
statute  regulating  such  proceedings.  It  can  be  of  no  conse- 
quence what  knowledge  the  holder  of  the  attached  property 
may  have  as  to  the  particular  property  intended  to  be  attached, 
unless  such  knowledge  is  derived  from  the  notice  required  by 
the  statute  to  l)e  served  upon  him,  and  unless  there  is  a  sub- 
stantial compliance  with  the  statute  title  to  the  property  is  not 
divested  and  the  holder  thereof  remains  liable  to  the  owner. 

The  Code  provides  in  section  649,  sub.  3,  that  property  not 
capable  of  manual  delivery  may  be  attached  by  leaving  with 
the  person  holding  the  same  or,  if  it  consists  of  a  demand  other 
than  a  bond,  promissory  note  or  other  instrument  for  the  pay- 
ment of  money,  with  the  person  against  whom  it  exists,  a  cer- 
tified copy  of  the  warrant  of  attachment  and  a  notice  showing 
the  property  attached. 

The  sheriff  in  this  case  left  with  the  bank  a  certified  copy 
of  the  warrant  and  a  notice  specifying  that  the  property 
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attached  was  money  or  other  property  in  possession  of  the 
bank  belonging  to  the  defendant  G,  H.  Loker.  This  notice 
was  plainly  insufficient  to  attach  money  due  G.  H.  Ix>ker  & 
Brother  and  could  not  be  made  the  foundation  for  a  proceed- 
ing to  divest  the  title  of  the  firm  to  any  funds  on  deposit  with 
the  bank.  And  had  the  bank  paid  over  to  the  sherifi  under 
that  notice  the  amount  of  the  finn's  deposit,  it  could  not  be 
held  thereby  to  have  discharged  its  indebtedtiess,  but  would 
still  have  remained  hable  therefor  to  the  firm.  The  claim 
that  the  notice  was  effectual  to  attach  the  interest  of  G.  H. 
Loker  in  the  deposit  cannot  prevail,  as  it  did  not  specify  such 
an  interest,  and  the  complaint  did  not  seek  to  recover  upon 
such  ground. 

The  plaintiifs  ask  a  reversal  on  the  ground  that  the  warrant 
and  notice  were  to  be  read  together,  and  that  so  taken  they 
informed  the  bank  that  the  plaintiffs'  claim  was  against  tlie 
firm,  and  hence  it  must  be  held  that  they  knew  that  it  was 
the  firm  property  that  it  was  intended  to  attach.  We  may 
assume  such  to  \ye  the  fact.  But  the  statute  requires  the  serv- 
ice of  both  the  warrant  and  the  notice,  and  it  is  to  the  latter 
that  the  holder  of  the  property  must  look  to  ascertain  what 
property  is  attached,  and  upon  that  paper  he  must  base  his 
action.  If  tlie  proceedings  are  regular  and  the  court  has 
jurisdiction  to  grant  the  warrant,  he  may  discharge  his 
indebtedness  to  his  creditor  by  paying  over  or  delivering  the 
property  specified  in  the  notice  to  the  officer  executing  the 
writ  in  the  attachment  suit,  but  if  he  pays  or  delivers  property 
not  specified  in  the  notice,  then  the  proceedings  afford  him  no 
protection,  and  his  indebtedness  to  his  creditor  is  not 
discharged. 

In  view  of  the  plain  provision  of  the  Code,  the  cases  relating 
to  the  sufficiency  of  a  notice  to  charge  an  indorser  of  a  nromis- 
sory  note  are  not  applicable  here. 

The  holder  of  the  attached  property  must  derive  his  knowl- 
edge of  the  object  in  serving  him  from  the  notice,  and 
knowledge  or  information  received  from  other  sources  is  of  no 
importance. 
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This  view  has  some  support  in  the  case  of  Greentree  v. 
RosenMock^  61  N.  T.  583.  That  case  involved  the  question 
whether  a  notice  served  on  the  defendant  to  the  effect  that  all 
credits  of  Strauss,  Hartman  &  HoiBin  in  defendant's  posses- 
sion were  attached,  and  under  which  the  defendant  paid  to  tlie 
sheriff  moneys  in  his  hands  belonging  to  HoiBin  individually 
was  sufficient  to  discharge  his  indebtedness  to  Ilotflin.  The 
Commission  of  Appeals  held  that  it  was  not. 

The  appellant  criticizes  that  case  on  the  ground  that  it  con- 
flicts with  O^Brien  v.  Merch.  cfe  Traders*  F,  Lis,  Co.  (56  N.  Y, 
52).  To  the  extent  of  holding  that  a  notice  to  l>e  good  must 
specify  the  particular  property  intended  to  be  attached,  and 
that  a  notice  in  general  terms  was  insuflicient,  the  ease  is 
subject  to  the  criticism  made  against  it,  and  the  court  appa^ 
rently  overlooked  the  case  referred  to.  But  not  so  in  refer- 
ence to  the  point  now  under  discussion.  In  addition  to  what 
was  said  on  the  subject  of  notice  couched  in  general  tenns, 
the  court  said :  "  The  sheriff  referred  to  the  subject  of  tlie 
attachment  as  though  it  were  the  property  of  the  firm  of  which 
HofBin  was  a  member,  instead  of  tjie  property  of  Ilofflin  him- 
self. *  *  *  Xhe  notice  was  plainly  insufficient,  and  the 
defendant  was  under  no  obligation  to  give  heed  to  it." 

Here  the  sheriff  referred  to  the  subject  of  the  attachment 
as  the  individual  property  of  6.  H.  Loker,  and  not  to  the 
property  of  tlie  firm.  He  might  have  made  his  notice  in  gen- 
eral terms,  so  as  to  include  the  property  of  the  firm  and  of 
either  member  thereof,  but  having  limited  it  to  the  property 
of  one  member,  it  was  insufl[icient  to  reach  the  deposit  due  to 
the  firm,  and  the  defendant  was  justified  in  giving  no  attention 
to  it. 

The  judgment  should  be  aflSrmed,  with  costs. 

All  concur,  except  Pottbb,  J.,  dissenting. 

Judgment  affirmed. 
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The  Buffalo  Stone  and  Cement  Company,  Respondent,  v. 
The  Delaware,  Lackawanna  and  Wi?:stern  Railroad 
Company,  Appellant. 

Where,  in  an  equity  action,  no  objection  is  raised  by  answer  or  upon  trial 
that  such  an  action  is  not  the  appropriate  remedy,  the  objection  is  not 
available  upon  appeal. 

The  provision  of  the  Gteneral  Railroad  Act  (§  44,  chap.  140,  Laws  of  1850), 
requiring  corporations  organized  thereunder  to  ''erect  and  maintain 
fences  on  the  sides  of  their  road  *  *  *  with  openings  or  gates  or 
bars  therein,  and  farm  crossings  of  the  road  for  the  use  of  the  proprie- 
tors of  lands  adjoining  such  railroad,"  was  designed  to  compel  such  cor- 
porations to  construct  and  maintain  such  crossings  over  their  lines  as  are 
necessary  to  enable  owners,  having  land  abutting  on  either  or  both  sides 
of  the  road,  to  reach  and  work  their  properties. 

The  statute  does  not  limit  the  right  of  adjoining  owners  to  crossings  solely 
for  agricultiuid  purposes,  but  they  may  be  ordered  to  enable  owners  to 
remove  the  natural  products  of  the  land,  or  stone,  minerals,  etc., 
therefrom. 

Nor  is  the  right  limited  to  a  proprietor,  a  strip  of  whose  land  has  been 
taken  for  the  road,  leaving  remaining  portions  adjoining  such  strip  on 
both  sides. 

While  the  provision  of  the  act  of  1864  (§  2,  chap.  583,  Laws  of  1864), 
requiring  the  lessee  of  a  railroad  to  ''maintain  fences  on  the  sides  of 
the  road  so  leased  *  *  *  with  openings  or  gates  or  bars  therein  at 
the  farm  crossings  of  such  railroad,  for  the  use  of  the  proprietors  of  the 
lands  adjoining  such  railroads,"  does  not  expressly  require  such  lessee 
to  build  and  maintain  farm  crossings,  yet  it  is  the  duty  of  such  a  lessee 
in  possession,  with  power  to  make  repairs  and  additions,  to  construct 
necessary  farm  crossings. 

This  obligation  is  not  confined  to  domestic  corporations  or  those  organized 
under  the  Grcneral  Railroad  Act,  but  applies  to  a  foreign  corporation 
which,  under  authority  given  to  it  by  statute,  has  leased  and  is  operating 
a  road  in  this  state,  and  has  covenanted  by  its  lease  to  perform  all  things 
in  connection  with  the  road  w^hich  the  lessor  might  be  required  to 
perform. 

Where,  therefore,  defendant,  a  corporation  organized  in  another  state, 
having  been  authorized  by  statute  (Chap.  244,  Laws  of  1855)  to  con- 
tract with  corporations  in  this  state  and  to  sue  and  be  sued  in  its  courts, 
leased  the  road  of  a  railroad  corporation  of  this  state,  the  lease  contain- 
ing a  provision  requiring  the  lessor  "to  do  and  perform  all  acts  and 
things  "  which  the  lessor  ' '  would  be  bound  by  law  to  do  and  perform  " 
had  the  lease  not  been  made,  ?ield,  that  the  duty  of  constructing  farm 
crossings,  in  the  cases  prescribed,  was  imposed  upon  it. 
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Plaintiff  is  the  owner  of  a  farm  through  which,  before  the  construction  of 
defendant's  road,  another  railroad  corporation,  the  £.  R.  Co.,  had  con- 
structed its  road,  the  grade  of  which  was  about  on  a  level  with  the  nat- 
ural surface  of  the  ground.  The  road  cut  off  the  larger  portion  of  the  farm, 
upon  which  were  stone  quarries,  from  the  highway;  to  give  access  to 
this,  a  grade  crossing  was  constructed  where  a  farm  road  crossed  the 
tracks.  The  road  so  leased  by  defendant  was  laid  out  across  said  portion 
of  the  farms  parallel  with  and  a  short  distance  from  the  other  road.  The 
owners  of  the  farm,  conveyed  to  the  E.  R.  Co.  the  strip  between  the  two 
roads,  reserving  a  way  across  in  continuation  of  the  way  in  use.  The 
bed  of  defendant's  road  was  raised  above  the  surface  of  the  ground,  and 
where  it  crossed  the  farm  road  the  elevation  was  about  thirteen  feet. 
Plaintiff  demanded  that  an  under  crossing  be  constructed  in  continuation 
of  the  other  crossing,  so  as  to  give  access  to  said  portion  of  its  farm; 
this  defendant  refused,  but  built  an  over  crossing  at  a  point  where  the 
grade  of  its  road  came  near  the  natural  surface,  about  550  feet  away 
from  the  original  crossing.  In  an  action  to  compel  the  construction  of 
an  under  crossing  as  required,  Tield,  the  facts  justified  a  finding  that 
a  suitable  cn>ssing  had  not  been  built;  that  the  questions  where  and  how 
one  should  be  built,  and  whether  under  or  over  defendant's  tracks,  were 
questions  of  fact  for  the  trial  court,  and  there  being  evidence  to  sustain 
its  findings  in  these  respects,  and  it  appearing  that  it  had  fairly  exercised 
its  discretion,  its  determination  could  not  be  disturbed  here. 

(Argued  October  15,  1891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Superior 
Court  of  the  city  of  Buffalo,  entered  ii])on  an  order  made 
November  19,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  directing  the  construction  of  an  under  farm  crossing, 
entered  npon  a  decision  of  the  court  on  trial  without  a  jury. 

The  plaintiff  owns  a  fai*m,  which,  before  any  part  of  it  was 
taken  by  railroads,  contained  about  100  acres,  and  is  situated 
on  the  east  side  of  Main  street  in  the  citv  of  Buffalo.  In 
1870,  the  Erie  Bailway  constructed  a  railroad  through  this 
farm,  fy)  dividing  it  that  tliere  are  about  fifteen  acres  between 
tlie  land  of  the  railroad  and  Main  street,  and  about  eighty-five 
acres  east  of  the  railroad.  The  bed  of  this  railroad  is  raised 
but  slightly  above  the  natural  surface  of  the  ground,  and  to 
enable  the  owners  of  the  land  to  reach  and  use  the  eighty-five 
acres,  a  grade  crossing  was  constructed  where  a  farm  road 
known  as  Hewitt  street  crosses  the  track.  In  1881,  the  New 
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York,  Lackawanna  and  Western  Railway  Company,  a  corpo- 
ration organized  under  the  laws  of  the  state  of  New  York, 
laid  out  and  mapped  the  right  of  way  for  a  railroad  acros* 
this  fann,  parallel  to  and  about  seventy  feet  east  of  the  line  of 
the  land  of  the  Erie,  and  began  proceedings  to  acquire  the 
property  by  condemnation.  While  these  proceedings  were 
pending,  the  owners  of  the  farm  conveyed  to  the  Erie  the 
strip  of  land  lying  between  its  right  of  way  and  that  which 
the  New  York,  Lackawanna  and  Western  Railroad  was  seek- 
ing to  acquire ;  reserving,  however,  a  way  across  it  in  continu- 
ation of  the  way  then  in  use  over  the  railroad.  In  March, 
1882,  the  New  York,  Lackawanna  and  Western  Railway  Com- 
pany acquired  by  condemnation  a  strip  of  land  ninety-nine 
feet  wide  through  this  farm,  which  is  bounded  on  the  west 
by  the  land  of  the  Erie  Railway,  and  on  the  east  by  the  land 
of  the  plaintiff.  Shortly  afterwards,  a  railroad  was  constructed, 
having  its  bed  raised  several  feet  above  the  natural  surface  of 
the  ground,  and  where  it  crosses  the  farm  road,  used  in  con- 
nection with  the  Erie  crossing,  the  roadway  is  about  thirteen 
feet  above  the  surface. 

On  the  2d  day  of  October,  1882,  the  New  York,  Lacka- 
wanna and  Western  Railway  Company  leased  its  line  to  the 
Delaware,  Lackawanna  and  Western  Railroad  Company  for 
499  years,  since  which  time  the  latter  corporation  has  been  in 
possession  and  engaged  in  operating  the  road.  The  plaintiff 
demanded  that  an  under  crossing  be  constructed  in  continusr- 
tion  of  the  Erie  crossing  so  as  to  enable  it  to  reach  and  occupy 
the  land  east  of  the  defendant's  line.  The  defendant  refused 
to  construct  a  crossing  at  this  place,  but  built  an  over  crossing 
about  550  feet  away  from  the  original  crossing  and  at  a  point 
where  the  grade  of  the  railroad  approaches  near  to  th^natural 
surface  of  the  land. 

This  action  was  begun  by  Mary  Shultz,  a  former  owner,  to 
compel  the  construction  of  an  under  crossing  in  continuation 
of  the  Erie  crossing ;  but  afterwards,  she  conveyed  the  prem- 
ises to  this  plaintiff,  and  it  was  substituted  in  her  stead.  The 
SpecicJ  Term,  before  which  this  action  was  tried,  ordered  the 
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oonstraction  of  an  under  crossing  at  the  place  designated  by 
the  plaintiif ;  which  decision  was  affinned  by  the  General 
Term,  and  thereupon  the  defendant  appealed  to  tliis  court. 

John  G.  MUbum  for  appellant.  An  action  of  this  nature 
will  not  lie  to  compel  a  railroad  company  to  perform  its  statu- 
tory duty  to  construct  farm  crossings.  {Joiies  v.  Seliginan^  81 
N.  Y.  190 ;  Wadenuin  v.  R.  R.  Co,,  51  id.  568 ;  Pom.  oit 
Spec.  Perf.  §  1401 ;  High  on  Ex.  Rem.  §§  25,  276,  277 ;  Laws 
of  1850,  chap.  140,  §  44  ;  People  v.  R,  R,  Co.,  58  N.  Y.  152  ; 
People  ex  rel.  v.  Cummings,  72  id.  433 ;  People  ex  rel.  v. 
Medical  Society,  33  id.  185  ;  People  v.  Gas  Light  Co.,  1  Abb. 
Pr.  404;  People  v.  Mayor,  ete.^  10  Wend. '305  ;  Thompson  v, 
R.  R.  Co.,  6  Wall.  134 ;  Van  Norder  v.  Morton,  99  U.  S. 
378 ;  Beck  v.  Allison,  56  N.  Y.  366.)  The  plaintiflE  was  not 
an  adjoining  proprietor  within  the  meaning  of  the  statute. 
(Laws  of  1C50,  chap.  140,  §  44 ;  People  v.  Colgate,  67  N.  Y. 
512 ;  School  v.  Risely,  10  Wall.  91 ;  Savlet  v.  Sheperd,  4  id. 
502 ;  Banks  v.  Ogdeii,  2  id.  57.)  The  under-crossing  ordered 
was  not  in  any  sense  a  farm  crossing  or  one  which  the  statute 
allowed.  (Jones  v.  Seligman,  81  N.  Y.  190 ;  Wadetnan  v.  7?. 
R.  Co.,  51  id.  568;  Clarke  v.  R.  R.  Co.,  18  Barb.  350.) 
The  plaintiff  did  not  make  a  case  for  specilic  performance, 
{Day  V.  Hunt,  112  K  Y.  195  ;  Conger  v.  R.  R.  Co.,  120  id. 
29.)  This  action  will  not  lie  against  the  defendant  as  the  lessee 
of  the  New  York,  Lackawanna  and  Western  Railway  Com- 
pany. (Laws  of  1854,  chap.  282 ;  In  re  N.  Y.,  L.  cfe  W.  R. 
R.  Co.,  99  N.  Y.  21 ;  Wheat  v.  Rice,  97  id.  302 ;  Millar  v. 
R.  R.  Co.,  125  id.  118.)  We  were  entitled  to  a  determination 
of  the  question  whether  or  not  a  fann  crossing  should  be  built 
as  demanded  on  proper  evidence.  This  rule  applies  to  an 
equity  case  tried  before  a  judge.  {Foote  v.  Beecher*,  T8  N.  Y. 
155.) 

James  C.  Strong  for  respondent.  The  motion  of  the  defend- 
ant to  dismiss  the  complaint  upon  the  ground  that  it  does  not 
show  any  right,  title  or  interest  in  the  plaintiff,  is  not  tenable^ 
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{Schell  V.  D&vlm,  82  N.  Y.  333 ;  Smith  v.  Zalinski,  94  id. 
619 ;  Gibson  v.  Ba/nk,  98  id.  87,  88 ;  7  Abb.  [N.  C]  194 ;  26 
Htm,  225 ;  Brooman  v.  Turner^  69  N.  Y.  280 ;  Hand  v. 
Kennedy^  83  id.  149 ;  Little  v.  Banka^  85  id.  258  ;  Todd  v. 
Weher^  95  id.  181.)  The  exceptions  of  the  defendant  to  the 
ruling  of  the  court  allowing  the  plaintiff  to  give  evidence 
tending  to  sliow  the  kind,  quality  and  quantity  of  stone 
on  the  premises,  and  that  the  expense  of  hauling  stone  over 
the  crossing  claimed  to  have  been  made  by  the  defendant,  is 
greater  than  if  hauled  over  a  crossing  to  be  built  at  Hewitt 
fitreet,  is  without  merit.  (18  Barb.  350.)  The  court  in  banc 
is  bound  to  assimie  that  the  court,  at  Special  Term,  which 
made  this  order,  miade  it  upon  the  proper  papers.  (Code  Civ. 
Pro.  §  3253  ;  Darling  v.  Brewster,  55  N.  Y,  667 ;  Cowins  v. 
Supervvtors,  etc,^  3  T.  &  C.  296 ;  16  Abb.  Pr.  465  ;  Zaitimer  v. 
Xive7ffiorej  72  K,  Y.  174.)  The  question  of  a  farm  crossing, 
or  for  damages  for  not  making  and  maintaining  a  proper  one, 
is  not  one  that  a  commission  appointed  to  condemn  the  land 
And  award  damages  to  the  owner  can  consider.  (Jones  v.  Selig- 
man,  81  X.  Y.  190-198 ;  Wheeler  v.  li.  ib  S,  li.  R.  Co.,  12 
Barb.  227.)  Defendant  is  required  by  law  to  build  a  farm 
•crossing,  it  being  incorporated  under  the  laws  of  tlie  state  of 
Pennsylvania,  and  operating  its  road  under  said  lease  from  the 
New  York,  Lackawanna  and  Western  Railroad  Company. 
{Clarke  v.  R.  L.  d;  N.  F.  R.  R.  Co,,  18  Barb.  350.)  The 
crossing  defendant  claims  to  have  made  for  the  use  of  plaintiff 
is  not  a  proper  one  and  one  that  complies  with  the  laws  relat- 
ing to  farm  crossings.  (  Wade  man  v.  A.  d;  S.  R.  R.  Co.,  51 
N.  Y.  568 ;  Sinith  v.  N.  Y.  cfe  O,  M,  R.  R.  Co.,  63  id.  58 ; 
Jo7}es  v.  Si'llgman,  81  id.  190 ;  Wfieeler  v.  R.  db  S.  R.  R. 
Co.,  12  Barb.  227.) 

FoLLETT,  Ch.  J.  The  learned  counsel  for  the  appellant 
«trenuously  argued  that  this  action  in  equity  is  not,  but  that  a 
jnandamus  is,  the  appropriate  remedy  to  compel  a  railroad 
corporation  to  construct  a  crossing  pursuant  to  the  statute. 
This  objection  not  having  been  taken  by  the  answer,  or  on  the 
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trial,  is  not  available  in  this  court  {Tovm  of  Mentz  v.  Ciwky 
108  K  Y.  504.) 

For  defenses  on  the  merits,  the  defendant  insists :  (1)  That 
the  plaintiff  is  not  an  adjoining  proprietor ;  (2)  That,  being 
a  foreign  corporation  and  lessee  of  the  railroad,  it  is  under  no 
obligation  to  build  a  farm  crossing;  (3)  That  the  crossing' 
ordered  by  the  judgment  is  not  a  farm  crossing,  witliin  the 
statute. 

The  statute  provides:  "Every  corporation  formed  under 
this  act  shall  erect  and  maintain  fences  on  the  sides  of  their 
road,  of  the  heighth  and  strength  of  a  division  fence  required 
by  law,  with  openings,  or  gates,  or  bars  therein,  and  farm 
crossings  of  the  road  for  the  use  of  the  proprietors  of  lands 
adjoining  such  railroad."  (§  44,  chap.  140,  L.  1850.)  It  is 
also  provided :  "  And  when  the  railroad  of  any  railroad  cor- 
poration shall  be  leased  to  any  other  railroad  company,  or  to« 
any  person  or  persons,  such  lessees  shall  maintain  fences  on 
the  sides  of  the  road  so  leased,  of  the  heighth  and  strength  of 
a  division  fence,  as  required  by  law,  with  openings,  or  gates, 
or  bars  therein,  at  the  farm  crossings  of  such  railroads,  for 
the  use  of  the  proprietors  of  the  lands  adjoining  such  rail- 
roads.^' (§  2,  chap.  582,  L.  1864.)  The  land  of  this  plaintiff 
adjoins  on  the  east  the  land  whereon  the  road  is  built,  and 
without  a  crossing,  it  is  impossible  to  reach  the  plaintiff's  land 
from  the  street  for  any  purpose.  The  defendant's  contention 
Beems  to  be  that  an  owner  has  no  right  to  a  crossing,  unless 
the  road  so  divides  the  tract  that  the  remaining  land  adjoins 
on  both  sides  of  the  strip  taken  for  the  railroad.  This  was 
not  the  intention  of  the  statute.  Take  the  case  of  a  farm 
abutting  on  a  public  highway,  as  this  one  did,  and  the  corpo- 
ration, instead  of  acquiring  its  right  of  way  some  little  dis- 
tance from  the  street,  takes  one  along  side  of  the  higliway,  so 
that  one  of  the  exterior  lines  of  the  land  taken  coincide  with 
one  of  the  boundary  lines  of  the  farm.  In  such  a  case,  the 
land  is  not  divided,  but  the  land  not  taken  is  as  effectually  cut 
off  as  though  land  remained  on  both  sides  of  the  road.  Again, 
which  is  this  case,  two  parallel  and  contiguous  railroads  are 
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built  at  different  times  through  a  farm.  The  owner  has  a 
right  to  a  crossing  over  tlie  road  first  built,  but  it  is  urged  that 
in  case  another  is  constructed  by  the  side  of  the  first  he  has 
no  right  to  compel  the  latter  to  build  a  crossing  over  it. 
The  statute  is  not  capable  of  any  such  narrow  construction,  its 
design  being  to  compel  such  corporations  to  construct  and  main- 
tain such  crossings  over  their  lines  as  are  necessary  to  enable 
owners  having  land  abutting  on  either  or  both  sides  of  the 
road  to  reach  and  work  their  properties. 

By  chapter  244  of  the  Laws  of  1855,  this  defendant  is 
authorized,  in  the  prosecution  of  its  business,  to  make  con- 
tracts with  any  corporation  in '  this  state,  and  to  sue  and  be 
«ued  in  its  courts.  Under  that  statute,  the  defendant  leased 
from  the  New  York,  I^acka wanna  and  Western  Railway  Com- 
pany, for  499  years,  its  entire  property  then  owned,  or  there- 
after to  be  acquired,  with  all  the  franchises,  immunities,  rights, 
powers  and  privileges  which  had  been  then  granted,  or  which 
should  be  thereafter  granted,  to  the  lessor.  The  lease,  among 
other  provisions,  contains  the  following :  "  And  the  said  party 
of  the  second  part  (defendant)  shall,  during  the  continuation 
of  this  indenture,  use  and  operate  the  said  railroad  and  do 
and  perform  all  acts  and  things  which  the  party  of  the  first 
part,  as  owners  of  the  property  and  franchises  hereby  demised, 
would  be  bound  by  law  to  do  and  perform  had  this  indenture 
not  been  made." 

It  is  true  that  the  section  above  quoted  from  the  act  of  1864, 
which  imposes  certain  duties  upon  lessees  of  railroads,  does 
not,  in  express  terms,  require  them  to  build  and  maintain  farm 
crossings.  But  they  are,  however,  expressly  required  to  build 
and  maintain  division  fences,  with  openings  having  gates  or 
bars  therein,  at  farm  crossings.  In  Jone%  v.  Sdi^gman  (81 
N.  Y.  190),  a  railroad  corporation  mortgaged  its  property  to 
trustees  to  secure  the  payment  of  an  issue  of  bonds,  and  there- 
after defaulted  in  the  payment  of  the  interest.  Under  a 
power  in  the  mortgage,  the  trustees  entered  into  possession, 
completed  and  operated  the  road  for  the  benefit  of  the  bond-' 
Iiolders.      An  action  was  brought  to  compel  the  trustees  to 
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bnild  fences  and  fann  crossings ;  which  was  defended  on  the 
ground  that  no  corporations  or  persons  could  be  compelled  to 
perform  either  of  these  statutory  duties,  except  those  men- 
tioned in  the  statutes.  It  was  held  that  the  trustees  being 
in  possession,  with  power  to  make  reparations  and  additions, 
that  tliey  had  the  right,  and  it  was  their  duty  to  construct 
fences  and  necessary  farm  crossings  ;  that  being  in  possession 
of  the  property  and  engaged  in  operating  it,  that  they  must 
carry  out  the  provisions  of  the  statutes  as  tlie  representatives 
of  the  corporation.  In  this  case  the  defendant,  bv  a  covenant 
in  the  lea^e,  above  quoted,  expressly  agrees  to  perform  all 
things  in  connection  with  the  road  which  the  lessor  might  be 
required  by  law  to  perform.  This  provision  plainly  includes 
the  duties  imposed  by  statute  on  the  lessor,  and  brings  the 
case  within  the  principle  of  Jmies  v.  Selig7nan.  The  position 
that  the  defendant  is  not  liable  l)ecause  it  is  not  a  corporation 
of  this  state,  or  organized  under  chapter  140,  L.  1850,  is  not 
tenable.  It  having  the  right  to  operate  its  leased  lines  under 
the  statutes  of  this  state,  it  must  be  held  to  have  assumed  to 
discharge  the  same  duties  to  the  public  and  adjoining  owners 
as  are  imposed  upon  such  corporations  organized  and  existing 
under  our  own  statutes. 

Before  the  defendant's  road  was  built  quarries  had  been 
opened  on  the  farm  from  which  stone  used  in  building  and 
for  cement  were  taken  and  sold,  and  when  the  road  was  con- 
structed the  land  was  used  for  agricultural  purposes,  and  por- 
tions of  it  for  quarries.  The  defendant  insists  that  it  was 
error  to  receive  evidence  of  the  extent  of  the  use,  or  of  the 
valne  of  the  property  for  quarries,  or  to  order  a  crossing  con- 
structed for  any  uses  except  agricultural  ones.  The  statute 
does  not  limit  the  right  of  adjoining  owners  to  crossings  solely 
for  agricultural  purposes,  but  they  may  be  ordered  to  enable 
owners  to  remove  the  natural  products  of  the  land,  like  stone 
and  minerals. 

The  evidence  is  sufficient  to  sustain  the  finding  that  a  suit- 
able crossing  for  the  use  of  this  property  had  not  been  built, 
and  the  questions  where  one  should  be  constructed,  its  dimen- 
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built  at  different  times  through  a  farm.  The  owner  has  a 
right  to  a  crossing  over  the  road  first  built,  but  it  is  urged  that 
in  case  another  is  constructed  by  the  side  of  the  first  he  has 
no  right  to  compel  the  latter  to  build  a  crossing  over  it. 
The  statute  is  not  capable  of  any  such  narrow  construction,  its 
design  being  to  compel  such  corporations  to  construct  and  main- 
tain such  crossings  over  their  lines  as  are  necessary  to  enable 
owners  having  land  abutting  on  either  or  both  sides  of  the 
road  to  reach  and  work  their  properties. 

By  chapter  244  of  the  Laws  of  1855,  this  defendant  is 
authorized,  in  the  prosecution  of  its  business,  to  make  con- 
tracts with  any  corporation  in "  this  state,  and  to  sue  and  be 
8ued  in  its  courts.  Under  that  statute,  the  defendant  leased 
from  the  New  York,  Lackawanna  and  Western  Railway  Com- 
pany, for  499  years,  its  entire  property  then  owned,  or  there- 
after to  be  acquired,  with  all  the  franchises,  immunities,  rights, 
powers  and  privileges  which  had  been  then  granted,  or  which 
should  be  thereafter  granted,  to  the  lessor.  The  lease,  among 
other  provisions,  contains  the  following :  "  And  the  said  party 
of  the  second  part  (defendant)  shall,  during  the  continuation 
of  this  indenture,  use  and  operate  the  said  railroad  and  do 
and  perform  all  acts  and  things  which  the  party  of  the  first 
part,  as  owners  of  the  property  and  franchises  hereby  demised, 
would  be  bound  by  law  to  do  and  perform  had  this  indenture 
not  been  made." 

It  is  true  that  the  section  above  quoted  from  the  act  of  1864, 
which  imposes  certain  duties  upon  lessees  of  railroads,  does 
not,  in  express  terms,  require  them  to  build  and  maintain  farm 
crossings.  But  they  are,  however,  expressly  required  to  build 
and  maintain  division  fences,  with  openings  having  gates  or 
bars  therein,  at  farm  crossings.  Li  Jones  v.  Sdi^gToan  (81 
N.  Y.  190),  a  railroad  corporation  mortgaged  its  property  to 
trustees  to  secure  the  payment  of  an  issue  of  bonds,  and  there- 
after defaulted  in  the  payment  of  the  interest.  Under  a 
power  in  the  mortgage,  the  trustees  entered  into  possession, 
completed  and  operated  the  road  for  the  benefit  of  the  bond-* 
liolders.     An  action  was  brought  to  compel  the  trustees  to 
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bnild  fences  and  f ann  crossings ;  which  was  defended  on  the 
groand  that  no  corporations  or  persons  could  be  compelled  to 
perform  either  of  these  statutory  duties,  except  those  men- 
tioned in  the  statutes.  It  was  held  that  the  trustees  being 
in  possession,  with  power  to  make  reparations  and  additions, 
that  they  had  the  riglit,  and  it  was  their  duty  to  construct 
fences  and  necessary  farm  crossings  ;  that  being  in  possession 
of  the  property  and  engaged  in  operating  it,  that  tliey  must 
carry  out  the  provisions  of  the  statutes  as  the  representatives 
of  the  corporation.  In  this  case  the  defendant,  by  a  covenant 
in  the  lease,  above  quoted,  expressly  agrees  to  perform  all 
things  in  coimection  with  the  road  which  the  lessor  might  be 
required  by  law  to  perform.  This  provision  plainly  includes 
the  duties  imposed  by  statute  on  the  lessor,  and  brings  the 
case  within  the  principle  of  Jo7i€s  v.  Seligviaii,  The  position 
that  the  defendant  is  not  liable  because  it  is  not  a  corporation 
of  this  state,  or  organized  under  chapter  140,  L.  1850,  is  not 
tenable.  It  having  the  right  to  operate  its  leased  lines  under 
the  statutes  of  this  stAte,  it  must  be  held  to  have  assumed  to 
discharge  the  same  duties  to  the  public  and  adjoining  owners 
as  are  imposed  upon  such  corporations  organized  and  existing 
under  our  own  statutes. 

Before  the  defendant's  road  was  built  quarries  had  been 
opened  on  the  farm  from  which  stone  used  in  building  and 
for  cement  were  taken  and  sold,  and  when  the  road  was  con- 
structed the  land  was  used  for  agricultural  purposes,  and  por- 
tions of  it  for  quarries.  The  defendant  insists  that  it  was 
error  to  receive  evidence  of  the  extent  of  the  use,  or  of  the 
value  of  the  property  for  quarries,  or  to  order  a  crossing  con- 
structed for  any  uses  except  agricultural  ones.  The  statute 
does  not  limit  the  right  of  adjoining  owners  to  crossings  solely 
for  agricultural  purposes,  but  they  may  be  ordered  to  enable 
owners  to  remove  the  natural  products  of  the  land,  like  stone 
and  minerals. 

The  evidence  is  sufficient  to  sustain  the  finding  that  a  suit- 
able crossing  for  the  use  of  this  property  had  not  been  built, 
and  the  questions  where  one  should  be  constructed,  its  dimen- 
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sions,  and  whether  over  or  under  the  tracks,  were  questions  of 
fact  for  the  trial  court ;  and  there  being  evidence  to  sustain 
the  finding  that  the  crossing  should  be  located  at  Hewitt 
street  and  built  in  the  manner  described  in  the  judgment,  the 
discretion  of  the  trial  court,  which  seems  from  the  evidence  to 
have  been  fairly  exercised,  cannot  be  overruled  by  the  Court 
of  Appeals. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Frederick  Eeck,   Appellant,  v.   The    Phenix    Insurancs 

Company,  Respondent. 

Upon  trial  of  an  action  upon  a  policy  of  marine  insurance,  one  question 
was  as  to  whether  the  vessel  was  lost  before  or  after  the  policy  expired. 
There  was  evidence  authorizing  the  inference  that  it  was  before.  The 
plaintiffs  conceded  that  the  question  was  one  of  fact,  but  defendant 
refused  to  go  to  the  jury  on  that  question,  and  each  party  requested  the 
court  to  direct  a  verdict  in  its  favor.  The  court  stated  that  neither 
party  desired  to  have  the  facts  submitted  to  the  jury,  and  upon  the 
inferences  he  was  permitted  to  draw  from  the  evidence,  directed  a 
verdict  for  plaintiff.    Held,  no  error. 

The  policy  contained  a  warranty  that  the  vessel  insured  should  not  be 
loaded  more  than  the  "registered  tonnage"  with  lead,  marble,  coal  or 
iron  on  any  one  passage.  Held,  that  the  term  "registered  tonnage" 
had  reference  to  that  specified  in  the  register  under  which  the  vessel 
sailed,  and  that  upon  an  allegation  of  a  breach  of  the  warranty,  the 
question  was  as  to  whether  the  cargo  was  of  greater  weight  than  that 
specified  in  the  ship's  register. 

The  vessel  was  a  foreign  one.  Held,  that  the  laws  of  measurement  exist- 
ing under  acts  of  congress  had  no  application,  as  the  vessel  under  our 
law  was  not  qualified  to  obtain  an  American  register. 

The  policy  also  contained  a  warranty  that  the  vessel  would  not  use  certain 
ports  specified,  between  certain  dates.  The  written  application  for  the 
policy  bore  date  at  a  day  between  the  dates  specified,  and  stated  that 
the  ship  was  then  at  one  of  the  prohibited  ports.  Held,  that  said 
warranty  was  waived;  and  so,  that  a  breach  thereof  was  not  a  defense  to 
the  action. 

The  policy  was  issued  to  a  firm  "for  account  of  whom  it  may  concern." 
Tlie  ship  was  at  the  date  of  the  policy  owned  by  R.,  one  of  the  firm. 
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The  insurance  was  effected  for  the  benefit  of  plaintiff,  a  creditor  of  R. 
and  a  mortgagee  of  the  ship.  Defendant  set  np  as  a  counterclaim  cer- 
tain notes  made  or  indorsed  by  the  firm.  Held,  that  there  was  no  legal 
basis  for  the  counter-claim. 

(Argued  October  19,  1891;  decided  December  1,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department  made  November  7, 1889, 
which  set  aside  a  verdict  in  favor  of  the  plaintiff  directed  by 
the  trial  court,  and  ordered  a  new  trial 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

£sek  Cowen  for  appellant.  The  appeal  to  the  General  Terra 
in  this  case  rested  only  on  questions  of  law,  and  no  disputed 
question  of  fact  was,  or  could  properly  be,  considered  by  that 
court.  {Provost  v.  McEncore^  102  N.  Y.  650 ;  CoUigan  v. 
SooUy  58  id.  671;  Wiiulow  v.  Hicks^  18  id.  558;  Kirtz  v. 
Pecky  113  id.  222.)  The  ship  was  not  loaded  above  the 
American  registry  of  November,  1862,  describing  her  capacity 
as  91 6H  tons.  (Laws  of  1851,  chap.  134,  §  14.)  The  defend- 
ant was  estopped  from  setting  up  a  breach  of  the  warranty 
that  the  vessel  should  not  use  ports  north  of  Antwerp,  between 
November  first  and  March  first.  {FroU  v.  S.  Jf.  Ins.  Co,y 
5  Den.  154 ;  dmch  v.  J?.  G.  F.  Ins.  Co.^  25  Hun,  469 ;  Vcm 
Schaick  V.  iT,  R  Ins.  Co.,  68  N.  T.  434 ;  Bennett  v.  N.  B. 
Ins.  Co.y  81  id.  273.)  The  insurable  interest  of  the  plaintiff 
and  his  right  to  recover  upon  the  policy  were  abundan  tly  proved. 
Theodore  Ruger  was  the  owner  of  the  vessel.  The  policy  was 
issued  to  Ruger  Brothers  for  account  of  whom  it  may  concern. 
Such  a  policy  insures  the  real  owner.  {P.  M.  Ins.  Co.  v.  G. 
W.  Ins.  Co.,  65  Barb.  336,  337 ;  Bidxoell  v.  N.  W.  Ins.  Co., 
19  N.  T.  182.)  Proof  that  Ruger  gave  plaintiff  a  mortgage 
being  received  without  objection,  a  motion  to  strike  it  out  was 
properly  denied.  {P.  M.  S.  S.  Co.  v.  G.  W.  Lis.  Co.,  65 
Barb.  334.)  Thefre  was  no  error  in  tlie  niling  of  the  court  as 
to  the  notes  from  Ruger  Brothers,  offered  as  an  offset.  {Rlshy 
V.  P.  Bank,  83  N.  Y.  329 ;  Green  v.  R.  Its.  Co.,  84  id.  572 ; 
SicKELs  —Vol.  LXXXV.        21 
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P.  M.  S.  S.  Co.  V.  G.  W.  I7i8.  Co.,  65  Barb.  337 ;  Ma/rtin  v. 
KummuUer,  37  K  Y.  396 ;  LotoeU  v.  Lane,  33  Barb.  292.) 

George  A.  Black  for  respondent.  There  was  a  breach  of 
the  warranty  against  overloading.  {Hart  v.  S.  M.  L  Co.,  L. 
R.  [22  Q.  B.  Div.]  502 ;  /.  S.  S.  Co.  v.  Tinker,  94  U.  S.  243 ; 
Roberts  v.  Opdyke,  40  N.  Y.  263 ;  Ins.  Co.  v.  Thiring,  13 
Wall.  672 ;  Greer  v,  PooU,  L.  R.  [5  Q.  B.  Div.]  273 ;  16  Hun, 
345 ;  Const.  U.  S,  art  1,  §  8 ;  Laws  of  1861,  chap.  134,  §§  1, 
7  ;  Many  v.  B.  I.  Co.,  9  Paige,  195  ;  Walls  v.  Bailey,  49  N. 
Y.  464 ;  Harris  v.  Tunbridge,  83  id.  92.)  It  was  not  shown 
ithat  the  vessel  was  lost  during  the  life  of  the  policy,  that  is, 
before  December  29,  1866,  and  the  facts  and  circumstances 
proven  did  not  warrant  the  trial  judge  in  directing  a  verdict 
for  plaintiflE.  (3  Kent's  Comm.  410 ;  Brown  v.  Nielson,  1 
Caines,  525  ;  Gordon  v.  Bowne,  2  Johns.  150 ;  Oppenheiin  v. 
Wolf,  3  Sandf.  Ch.  571 ;  Cliffcyrd  v.  T.  M.  Ins.  Co.,  50  Me. 
197.)  The  warranty  "  Not  to  use  ports  on  the  Continent  of 
Europe  nortli  of  Antwerp  between  November  1st  and  March 
1st,"  was  broken.  {Dow  v.  Whitten,  8  Wend.  161;  Higgin 
son  V.  DaU,  13  Mass.  99 ;  DeHohn  v.  Hartley,  1  T.  R  343  ; 
Atherton  v.  Brown^  14  Mass.  152 ;  Marshall  on  Ins.  249 ; 
Alexamler  v.  G.  F.  Ins.  Co.,  66  K  Y.  467;  Finder  v.  R.  F 
Ins.  Co.,  47  id.  114.)  If  Theodore  Ruger  was  the  insured, 
'then  the  judgment  and  notes  should  have  been  set  off  as 
requested.  (Code  Civ,  Pro.  §  502 ;  Shipman  v.  Lansing,  25 
Hun,  290 ;  Coffin  v.  McLeam,,  80  K  Y.  562.) 

Beown,  J.  This  action  was  upon  a  pohcy  of  marine  insur- 
ance issued  by  the  defendant  to  Ruger  Brothers  for  account 
of  whom  it  may  concern,  and  which  insured  the  ship  "  Elise 
Ruger  "  against  the  perils  of  the  sea  for  one  year  from  Decem- 
ber 29, 1865. 

The  ship  at  the  date  of  the  policy  was  owned  by  Theodore 
Ruger,  and  the  insurance  was  effected  for  the  benefit  of  the 
plaintiff,  a  creditor  of  said  Theodore  and  a  mortgagee  of  the 
vessel 
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The  policy,  among  other  things,  contained  the  following 
warranties :  "  "Warranted  not  to  load  more  than  her  registered 
tonnage  with  lead,  marble,  coal  or  iron,  on  any  one  passage." 

Also  *'  not  to  use  ports  on  the  continent  of  Europe  north  of 
Antwerp  between  Ist  of  November  and  Ist  of  March/' 

The  vessel  sailed  from  New  York  for  Yokohama,  Japan,  on 
May  26,  -1866.  She  was  loaded  with  about  901^  gross  tons  of 
coal.  There  was  evidence  that  she  was  seen  in  October  of 
that  year  at  a  place  called  Pitts  Passage,  but  she  was  never 
seen  or  heard  from  subsequent  to  that  date,  and  plaintiff 
claimed  that  she  was  lost  on  the  voyage  with  all  on  board. 

The  defenses  urged  at  the  trial  were:  (1)  That  the  war- 
ranties above  quoted  had  been  broken;  (2)  that  the  proof 
did  not  establish  a  loss  within  the  life-time  of  the  policy ; 
(3)  that  there  was  no  evidence  of  a  debt  to  the  plaintiff,  and 
hence  no  insurable  interest  in  him,  and  (4)  a  counter-claim 
upon  certain  promissory  notes  made  or  indorsed  by  Ruger 
Brothers. 

At  the  close  of  the  trial  the  defendant  moved  to  dismiss  the 
complaint,  which  was  denied.  It  then  moved  that  a  verdict 
be  directed  in  its  favor.  It  was  conceded  by  the  plaintiff  that 
the  question  whether  the  vessel  was  lost  before  the  policy 
expired  was  one  of  fact,  but  the  defendant  refused  to  go  to  the 
jury  upon  that  question,  and  each  party  thereupon  requested 
the  court  to  direct  a  verdict  in  its  favor. 

The  court  was  apparently  of  the  opinion  that  the  case  pre- 
sented questions  of  fact,  but  stated  that  as  neither  party 
desired  to  have  them  submitted  to  the  jury,  and  drawing  such 
inferences  from  the  evidence  as  he  was,  under  the  circum- 
stances, permitted  to  do,  he  directed  a  verdict  for  the  plaintiff. 

The  question,  therefore,  presented  to  us  is  whether  the  con- 
clusions of  fact  which  the  court  made  in  its  decision  have  sup- 
port in  the  evidence. 

The  General  Term  sustained  the  defense  resting  upon  the 
allegation  of  a  breach  of  warranty  against  overloading,  and 
held  that  the  proof  showed  the  registered  tonnage  of  the  vessel 
to  be  792. 
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It  appeared  that  the  vessel  was  built  in  the  United  States, 
and  when  first  launched  had  an  American  register,  which 
stated  the  tonnage  to  be  916.  Subsequently,  however,  she  was 
sold  to  a  citizen  of  Hanover,  and  received  a  Hanoverian  regis- 
ter, and  sailed  under  the  Hanoverian  flag.  This  register  was 
lost  with  the  ship,  but  what  waa  substantially  a  copy  was  pro- 
duced on  the  trial  from  the  official  records  of  the  port  where 
the  register  was  recorded,  from  which  it  appeared  that  the 
ship's  capacity  was  351.97  "commercial  lasts." 

This  latter  term  was  one  indicating  the  vessel's  capacity  or 
ability  to  carry  a  given  weight,  and  a  "  last "  M^as  taken  as  the 
equivalent  of  six  thousand  pounds. 

The  General  Term  was  of  the  opinion,  and  in  it  we  concur, 
that  the  tenn  "  registered  tonnage "  referred  to  the  vessel's 
carrying  capacity  as  stated  in  the  ship's  papers  under  which 
she  was  sailing  at  the  date  of  the  policy,  but  that  learned  court 
fell  into  the  error  of  holding  that  792  tons  was  the  equivalent 
of  351.97  commercial  lasts. 

This  conclusion  was  drawn  from  a  law  of  the  German 
Empire,  which  included  Hanover,  and  which  provided  the 
rule  by  which  the  equivalent  of  lasts  could  be  ascertained  in 
tons,  but  that  law  was  not  enacted  until  1872,  long  after  the 
loss  of  tlie  ship  and,  therefore,  was  not  applicable  to  the  case. 

It  seems  to  us  that  the  question  arising  upon  the  warranty 
was  whether  the  cargo  of  coal  taken  on  at  New  York  was  of 
greater  weight  than  that  specified  in  the  ship's  register  as  her 
carrying  capacity. 

The  evident  purix)8e  of  the  provision  was  to  prevent  over- 
loading with  heavy  merchandise  and,  therefore,  the  policy 
limited  her  cargo  to  the  official  rating  of  the  ship  or  the  stated 
carrying  capacity  as  appeared  from  the  official  .register  under 
which  she  sailed.  And  it  appearing  that  a  commercial  last 
was  the  equivalent  of  six  thousand  pounds,  tlie  capacity  of  the 
ship  to  carry  the  specified  merchandise  was  limited  by  the 
policy  to  2,111,820  pounds,  or  about  942f  gross  tons. 

Thus  her  registered  carrying  capacity  was  in  excess  of  her 
cargo  and  the  warranty  was  not  broken. 
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The  learned  counsel  for  the  respondent  refers  to  the  law  of 
measurement  existing  under  the  acts  of  congress  by  which  one 
hundred  cubic  feet  of  space  within  the  ship's  hold  is  taken  to 
be  a  ton,  and  has  argued  that  the  intent  of  the  policy  was  to 
limit  the  cargo  to  be  carried  to  one  ton  in  weight  for  each  ton  of 
measurement  of  the  ship,  and  he  proved  upon  the  trial  an  offi- 
cial measurement  of  the  ship  as  a  foreign  vessel,  made  at  New 
York  in  May,  1866,  by  which  her  tonnage  capacity  appeared 
to  be  857.  But  we  are  of  the  opinion  that  our  law  had  no 
application  to  the  case,  aa  the  vessel  having  been  a  foreign  one 
and  under  our  law  not  qualified  to  obtain  an  American  regis- 
ter, the  use  of  the  term  "  registered  tonnage  "  may  fairly  be 
presumed  to  have  had  reference  to  the  capacity  of  the  ship  as 
it  should  appear  in  the  register  under  which  she  sailed  and 
which,  of  course,  could  not  have  been  ascertained  under  the 
law  of  measurement  prevailing  in  this  country. 

The  warranty  not  to  use  ports  in  Europe  north  of  Antwerp 
between  November  first  and  March  first  we  think  was  waived. 

The  written  application  for  the  policy  bearing  date  January 
23,  1866,  stated  that  the  ship  was  then  at  Eotterdam.  That 
was  a  port  north  of  Antwerp,  but  having  insured  the  vessel 
while  lying  at  that  port,  the  defendant  cannot  now  be  permit- 
ted to  claim  that  that  fact  was  in  violation  of  any  clause  of  the 
policy.  The  argument  presented*  now  to  the  court,  however, 
is  tliat  the  vessel  was  not  permitted  to  leave  that  port  during 
the  proliibited  months.  But  there  is  no  evidence  in  the  case 
which  shows  that  she  did  leave  Rotterdam  prior  to  March  first. 

The  charter  party  for  the  ship's  voyage  dated  May  tenth, 
described  th^  vessel  as  then  lying  at  Now  York. 

The  complaint  alleged  that  she  arrived  in  New  York  about 
April  fourteenth,  and  one  witness  stated  that  she  was  at  that 
port  for  about  a  month  before  she  sailed  on  her  last  voyage. 

But  there  is  no  evidence  of  when  she  left  Kotterdam,  nor 
of  the  usual  length  of  the  voyage  between  that  port  and  New 
York,  and  assuming  that  allegation  of  the  complaint  to  be  cor- 
rect, the  court  could  not  determine  as  a  fact  that  the  voyage 
could  not  have  been  made  bptween  the  dates  named. 
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The  question  whether  the  vessel  was  lost  within  the  life- 
time of  the  policy  was  one  of  fact,  and  in  view  of  the  refusal 
of  the  defendaat  to  have  it  submitted  to  the  jury,  the  court 
was  permitted  to  draw  the  inference  fairly  arising  on  the  evi- 
dence, and  we  think  the  conclusion  reached  has  support  in  the 
testimony. 

The  evidence  of  the  debt  to  the  plaintiflE  was  ample  and 
there  was  no  legal  basis  for  the  counter-claim  of  the  notes 
against  Buger  Brothers. 

We  find  no  error  in  any  of  the  rulings  upon  admission  of 
testimony. 

The  order  of  the  General  Term  should  be  reversed  and 
judgment  entered  upon  the  verdict,  with  costs. 

All  concur. 

Order  reversed  and  judgment  accordingly. 


130    166 
171    813 


George  W.  Morrison,  Kespondent,  v.  The  Broadway  and 
Seventk  Avenue  Railroad  Company,  Appellant. 

Flainti£f,  a  man  of  seventy  years,  without  an3rthing  in  his  hands  to  impede 
him,  signalled  a  car  which  was  passing  at  the  usual  speed  on  defendant's 
road  on  a  crowded  street;  the  brake  being  applied,  the  car  slowed  up 
but  did  not  entirely  stop;  plaintiff  caught  hold  of  the  rail  of  the  rear 
platform  with  both  hands  and  as  he  put  his  feet  on  the  step  the  brake  was 
relaxed,  the  car  started  with  a  sudden  jerk,  his  feet  were  thereby  thrown 
from  the  step,  he  was  dragged  along  for  a  distance  and  was  injured. 
In  an  action  to  recover  damages,  ?ield,  that  the  question  of  defendant's 
negligence  and  of  plaintiff's  contributory  negligence  were  questions  of 
fact,  and  so,  were  properly  submitted  to  the  jury;  that  the  fact  that  the 
car  was  moving  slowly  when  plaintiff  attempted  to  get  on  did  not  estab* 
lish  contributory  negligence  as  matter  of  law. 

Hayes  v.  42(f  St.,  tie.,  R.  R.  Co.  (97  N.  Y.  259),  distinguished. 

(Argued  October  19,  1891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  16,  1890,  which  affirmed  a  judgment  in  favor 
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of  plaintifi,  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

This  action  was  brouglit  to  recover  damages  for  injuries 
received  by  plaintiff,  a  man  seventy  years  of  age,  while  attempt- 
ing to  get  on  board  one  of  defendant's  cars  in  the  city  of  New 
York, 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Hoot  cfe  Clarke  for  appellant.  There  was  no  negligence 
on  the  part  of  the  defendant.  {Hayes  v.  i^".  S.  S.  H.  H.  Co,j 
97  N.  Y.  259.)  Nor  can  the  verdict  be  sustained  upon  the 
theory  that  the  defendant's  employes  were  negligent  in  rescu- 
ing the  plaintiff,  after  he  had  fallen  and  while  he  was  being 
draped.    {Ehing  v.  B.  cfe  S.  A.  li.  R.  Co.,  25  N.  Y.  S.  R.  563.) 

Edwin  R.  Leavitt  for  respondent.  The  facts  show  that 
plaintiff  did  not  voluntarily  assume  any  risk  whatever  in 
attempting  to  board  the  car  while  in  motion.  {Breen  v.  iT, 
T.  a  <&  n.  R,  R.  R.  Co.,  109  N.  Y.  297 ;  BrasseU  v.  iT.  T. 
a  <&  II  R.  R.  R.  Co.,  84  id.  241 ;  Epjpendorfy.  B.  C,  etc.,. 
R.  R.  Co.,  69  id.  195.)  Plaintiff  was  not  guilty  of  any  con- 
tributory negligence  which  would  have  warranted  the  court  in 
dismissing  the  complaint  {Eppendorf  v.  B.  C,  etc,,  R.  R. 
Co.,  69  N.  Y.  195,  196;  Beach  on  Cont.  Neg.  296,  301,  302;. 
Jtfunroe  v.  T.  A.  R.  Co.,  18  J.  &  S.  114;  Buch^  v.  iV.  Y. 
a  cfe  JI.  R.  R.  R.  Co.,  98  N.  Y.  128 ;  Morrison  v.  E  R.  Co., 
56  id.  302 ;  Eiler  v.  JV.  Y.  C.  R.  R.  Co.,  49  id.  47 ;  Fern 
Ostran  v.  N.  Y.  C.  R.  R.  Co.,  35  Ilun,  590 ;  ffimter  v.  C. 
cfe  S.  Vz  R.  Co.,  112  N.  Y.  376 ;  Spauldin^  v.  Jarvis,  32 
Hun,  621 ;  Payne  v.  T.,  etc.,  R.  Co.,  83  N.  Y.  572;  Kain  v. 
Smith,  89  id.  378,  384 ;  Johnson  v.  //.  R.  R.  R.  Co.,  20  N. 
Y.  65;  McDonald  v.  Z.  /.  R.  R.  Co.,  116  id.  546.)  The 
judgment  must  stand  if  there  was  evidence  proper  for  the  con- 
sideration of  the  jury,  and  sufficient  in  some  reasonable  view 
to  induce  the  verdict.  {Breen  v.  JV.  Y.  C.  i&  H.  R.  R.  R. 
Co.,  109  N.  Y.  298 ;  Bevier  v.  D.  cfe  77".  C.  Co.,  13  Hun,  254; 
Blach  V.  B.  C,  etc.,  R.  R.  Co.,  108  N.  Y.  640 ;  Munroe  v. 
T.  A.  R.  Co.,  18  J.  &  S.  114;  Samson  v.  R.,  etc.,  R.  R.  Co., 
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48  Hun,  113 ;  Butier  v.  CI  F.  S.,  etc.,  JS.  Ji.  Co.,  17  N.  Y.  S. 
U.  565 ;  Holhrooh  v.  U.  &  C,  JR.  Co.,  12  X.  Y.  236.)  It  waa 
not  error  to  admit  the  question  as  to  the  probability  or  improba- 
bility of  the  plaintiff's  arm  getting  well.  Evidence  of  experts 
as  to  the  future  consequences  which  ai-e  reasonably  expected 
to  follow  the  injury  is  competent.  {Stpohin  v.  N.  Y.,  L.  E. 
A  ^y.  It.  R.  Co.,  96  K.  Y.  305,  306 ;  Baternan  v.  N.  T.  C 
€&  II.  R.  R.  R.  Co.,  47  Hun,  429 ;  Montaugh  v.  N.  Y.  C.  <fe 
H.  R.  R.  R.  Co.,  49  id.  456,  462 ;  Curtis  v.  City  of  Rochester, 
18  N.  Y.  534 ;  Sheehan  v.  Edgar,  58  id.  631 ;  Bxiell  v.  N.  Y. 
C.  R.  R.  Co,,  31  id.  320 ;  Mattesim  v.  N.  Y.  C.  R.  R.  Co., 
35  id.  487,  492 ;  Johnson  v.  B.  i&'S.  R.  R.  Co.,  6  N.  Y.  Supp. 
113;  Feeney  v.  Z.  /.  R.  R.  Co.,  116  X.  Y.  376,  382; 
McSwyny  v.  B.,  etc..,  R.  Co.,  7  N.  Y.  Supp.  456.)  The 
refusals  to  charge  were  proper.  {Suiters  v.  U.,  etc.,  R.  R.  Co., 
88  X.  Y.  49 ;  Morrison  v,  N.  Y.  C.  It.  R.  Co.,  63  id.  643 ; 
NewM  V.  Bartlett,  114  id.  399 ;  Burdick  v.  Freeman,  120 
id.  425.)  The  denial  of  the  motion  to  set  aside  the  verdict 
was  not  error.  The  only  ground  that  needs  discussion  on  this 
point  is  as  to  whether  the  damages  were  excessive,  and  noth 
ing  in  this  case  warranted  granting  the  motion  on  that  ground. 
(Sedg.  on  Dam.  601 ;  Althoris  v.  Sharp,  13  Wkly.  Dig.  478 ; 
ITify.  Youmans,  20  Hun,  123;  S/oan  v.  JV.  Y.  C  R.  R. 
Co.,  1  id.  540 ;  Beck  v.  JV.  Y.  C  R.  It.  Co.,  8  id.  286 ;  Je7i- 
nifigs  v.  Van  Shaick,  13  Daly,  7 ;  Ilamll  v.  N.  Y.  C.  R.  R. 
Co.,  Id.  378;  Valentine  v.  B.  cfe  S.  A.  R.  R.  Cv.,  16  K  Y. 
S.  R  602;  Minic  v.  City  of  Tray,  19  Hun,  253 ;  83  N.  Y. 
514 ;  Peck  v.  N.  Y.  C.  R.  R.  Co.,  70  id.  587 ;  Oldf^ld  v.  iT. 
Y.  C.  R.  R.  Co.,  14  id.  310.) 

Bradley,  J.  The  personal  injury  to  the  plaintiff  resulted 
from  his  attempt  to  get  on  the  defendant's  car.  And  the 
questions  presented  are  whether  the  conclusion  was  warranted 
from  the  evidence  that  the  injury  was  occasioned  by  the 
negligence  of  the  defendant,  and  that  it  was  not  attributable 
to  any  negligence  on  the  part  of  the  plaintiff.  It  appears  that 
he  signalled  his  purpose  to  take  the  car,  the  brake  waa  applied, 
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and  the  motion  of  the  cht  was  slackened  although  not  entirely 
stopped  ;  that  the  plaintiff  then  proceeded  to  get  aboard  and 
for  that  purpose  he  with  both  hands  caught  hold  of  the  rail 
at  the  rear  platform,  and  as  he  put  one  foot  or  both  feet  on  to 
the  step  the  brake  was  relaxed  and  the  car  started  with  a  sudden 
jerk,  by  which  his  foot  or  feet  were  thrown  from  the  step  and 
he,  with  liifl  hands  holding  onto  the  rail,  was  dragged  about 
one  hundred  and  twenty-five  feet     The  questions  arise  upon 
exception  to  the  denial  of  the  defendant's  motion  for  dismissal 
of  the  complaint  on  tlie  grounds  that  the  plaintiff  was  not  free 
from  contributory  negligence,  and  that  the  plaintiff's  injury 
was  not  caused  by  negligence  of  the  defendant.     The  fact  that 
the  car  was  in  motion  when  the  plaintiff  proceeded  to  step 
on  it  was  one  for  consideration   on  the  question  whether  he 
voluntarily  assumed  the  hazard  of  safety  in  getting  on  board 
of  it  at  the  time  he  attempted  to  do  so.     The  conclusion  was 
warranted  that  the  speed  of  the  car  was  then  reduced  to  that 
given  by  bringing  the  horses  to  a  walking  gait.     The  slowness 
of  the  motion  was  aided  by  the  application  of  the  brake.     The 
plaintiff  carried  nothing  to  impede  his  movement  in  getting 
on  the  car.      He  guarded  his  attempt  by  taking  hold  of  the 
rail  to  which  he  held  until  the  car  was  stopped  after  dragging 
him  the  distance  mentioned ;  and  when  he  so  grasped  the  rail 
he  planted  one  or  both  of  his  feet  on  the  step  of  the  platform. 
Assuming  as  here  we  must,  that  such  were  the  facts,  he  was 
not  necessarily  chargeable  with  contributory  negligence  ;  and 
that  question  was  properly  submitted  to  the  jury.     {Eppendorf 
V.  B.  a  <&  N.  li.  li.  Co.j  69  N.  Y.  195.)     The  negligence  of 
the  defendfct  was  not  in  the  fact  that  the  car  failed  to  come 
to  a  full  stop.     If  the  motion  of  it  had  not  slackened  sufficiently 
to  enable  the  plaintiff  to  safely  do  so  the  attempt  to  board  the 
car  was  his  fault.     But  as  the  evidence  permitted  tlie  finding 
that  it  had  eased  up  sufficiently  for  the  purpose,  the  conclusion 
might  properly  follow  that  the  fault  was  with  the  defendant 
in  defeating  the  opportunity  of  the  plaintiff  to  safely  get  aboard 
by  suddenly  jerking  the  car  into  more  rapid  motion  while  he 
had  only  partially  accomplished  it.     By  the  application  of  the 
SicKELs  —Vol.  LXXXY.        22  ^ 
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brake  and  bringing  the  car  to  a  slow  movement  upon  the 
plaintiffs  signal,  he  was  induced  to  proceed  as  he  did  to  get 
into  it,  and  he  was  entitled  to  a  fair  opportonity  to  get  firmly 
on  the  platform  of  the  car.  This  was  denied  him  by  too  soon 
relaxing  the  brake  and  suddenly  with  a  jerk  pulling  the  car 
into  a  more  rapid  motion,  resulting  in  the  consequences  which 
followed.  The  question  whether  the  defendant  was  chai^eable 
with  negligence  was  one  of  fact  properly  submitted  to  the 
jury.  {Eppendorf  v.  B.  C.  <&  JV.  JR.  i?.  Cb.,  supra;  Black 
V.  BrooTdyn  City  E.  E.  Co,,  108  N.  Y.  640 ;  Nichols  t. 
Sixth  Av.  E,  E,  Co.,  38  id.  131 ;  Keating  v.  N.  T.  C.  (k  11. 
E.  E,  E.  Co.,  49  id.  673). 

The  fact  that  the  plaintiff  with  accelerating  speed  was 
dragged  as,  and  the  distance,  he  was,  until  the  car  was  stopped 
to  relieve  him,  was  a  circimistance  tending  to  prove  that  the 
attention  due  to  persons  who  are  properly  proceeding  to  get 
on  a  street  car  may  not  have  been  given  to  the  plaintiff  in 
this  instance.  There  is,  however,  some  evidence  tending  to 
prove,  or  which  permitted  the  inference  that  the  embarrassing 
position  of  the  plaintiff  was  prolonged  by  the  failure  of  the 
conductor  to  make  the  driver  understand  the  signal  he  intended 
to  give  him  to  stop  the  car. 

In  view  of  the  facts  in  Hayes  v.  Forty-second  Street,  etc.  E. 
E.  Co.  (97  N.  Y.  259),  and  those  which  the  jury  were  per- 
mitted to  find  in  the  present  case,  that  case  has  not  necessarily 
any  essential  application  to  this  one.  Nor  does  it  in  legal  effect 
qualify  the  doctrine  of  the  Eppendorf  case,  to  which  it  makes 
no  referencOi     No  other  question  requires  consideration. 

The  judgment  should  be  affirmed.  • 

All  concur. 

Judgment  affirmed. 
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It  teems  in  order  to  i-eooTcr  damages  for  false  representations,  fraud  must 
be  proved  and  cannot  be  presumed;  the  represeBtations  must  be  shown 
to  have  been  made  with  a  knowledge  that  they  were  false  and  untrue^ 
and  for  the  purpose  of  deceiving  the  plaintiff^  and  that  they  had  that 
effect. 

One  who  perpetrates  a  fraud  commits  a  wrong  for  which  he  is  liable  to 
the  defrauded  party  in  at  least  nominal  damages,  even  though  no  actual 
damages  are  shown. 

Where  a  fraud  is  perpetrated  in  procuring  the  execution  of  a  contract,  the 
party  defrauded  has  an  election  of  remedies;  he  may,  after  knowledge 
of  the  fraud,  rescind  and  recover  back  that  which  he  has  parted  with,  or 
he  may  continue  to  perform  on  his  part,  and,  unless  he  has  waived  the 
fraud,  maintain  an  action  for  the  damages  sustained. 

If  he  rescinds,  he  must  do  so  immediately  on  discovering  the  fraud;  and  if 
he  continues  to  perform  under  the  contract,  he  will  be  considered  to 
have  elected  to  affirm  it. 

In  an  action  to  recover  damages  for  alleged  false  representations  made  by 
defendant  on  leasing  a  house  to  plaintiff  as  to  the  relative  capacity  of,  and 
quantity  of  coal  required  to  run  the  furnace  therein,  plaintiff's  evidence 
tended  to  establish  the  false  representations,  that  defendant  knew  them 
to  be  false,  and  made  them  with  intent  to  induce  plaintiff  to  enter 
into  the  lease.  It  appeared  that  plaintiff's  term  commenced  in  mid- 
winter; that  he  immediately,  after  taking  possession,  discovered  that 
the  furnace  would  not  heat  the  house,  and.  had  several  talks  with 
defendant  upon  the  subject,  in  jvhich  he  stated  he  should  hold  the  latter 
responsible.  He  continued  in  possession  and  paid  the  rent  as  it  fell  due. 
Held,  that  plaintiff  had  the  right  to  continue  to  occupy  the  premises  and 
demand  the  damages  suffered  through  defendant's  fraud,  which  were 
the  difference  in  the  rental  value  of  the  premises  as  they  were  and  as 
they  would  have  been  if  as  represented;  that  plaintiff's  payment  of  the 
rent  did  not  raise  the  presumption  of  an  intent  to  waive  the  fraud  or 
the  right  to  such  damages. 

PeopU  V.  StepksnM  (71  N.  Y.  527);  Barr  v.  N,  F.,  L.  E.  &W,  K  B.  Co,  (125 
N.  Y.  263),  distinguished. 

(Argued  October  19,  1891;  decided  December  1, 1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  Buffalo,  entered  upon  an  order  made 
July  12,  1889,  which  affirmed  a  judgment  in  favor  of  plaintiff 
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entered  upon  a  decision  of  the  Municipal  Court  of  the  city  of 
Buffalo. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Edmund  J,  Phimley  for  appellant.  The  proofs  were 
wholly  wanting  in  the  elements  from  which  fraud  is  to  be 
inferred.  (GroDe  v.  Wakeman^  11  Wend.  188;  Schvltz  v. 
Hoagland^  85  N.  Y.  467 ;  Baird  v.  Mayor^  etc.,  96  id.  593  ; 
Phillips  on  Ev.  599  ;  MacuUar  v.  Hmdskqpfy  116  N.  T. 
436 ;  HarrmiaU  v.  Emerson^  27  Me.  308 ;  Meyer  v.  Amidon^ 
45  N.  T.  169;  Oherlander  v.  Spiess^  Id,  175;  Duffany  v. 
Ferguson,  66  id.  482-485 ;  Jachtan  v.  Badger,  109  id.  632  ; 
SaHsbury  v.  Howe,  87  id.  128 ;  RuBsell  v.  Clarh,  7  Cranch. 
19;  Lord  v.  Goddard,  13  How.  [U.  S.]  198;  Cooper  v. 
Schlesin^er,  111  U.  S.  148 ;  MdcuJlar  v.  McKinley,  99 
K  Y.  358  ;  Brackett  v.  Griswold,  112  id.  467.)  The  repre- 
sentations in  question  were  simply  expressive  of  the  defend- 
ant's opinion  and,  upon  the  proofs  as  they  stood  when  the 
motion  for  a  nonsuit  was  made,  admitted  of  no  other  interpre- 
tation, and  for  that  reason  the  motion  should  have  been 
granted.  (2  Addison  on  Torts,  422;  Gordon  v.  Parmalee, 
2  Allen,  212;  Judwine  v.  Sladc,  2  Esp.  572;  Cauhon  v. 
Whiting,  14  Abb.  [N.  C]  60;  Akin  v.  Kellogg,  119  K  Y. 
449.)  Defendant  was  guilty  of  no  concealment  of  any 
matter  which  it  was  his  duty  to  disclose,  and  was  not  liable. 
( Van  Ejyps  v.  Harrison,  5  Hill,  69 ;  Starr  v.  Bernard, 
Id.  503 ;  Vandeioalker  v.  Osmer,  1  T.  &  C.  50 ;  65  Barb. 
556 ;  Weldner  v.  Philips,  39  Hun,  1 ;  Peoples  Bg/iik  v. 
Bogart,  81  K  Y.  101,  109 ;  Chrysler  v.  Canaday,  90  id. 
272,  279;  Wood  v.  Amory,  105  id.  278;  Tocl'erson  v. 
Chapin,  20  J.  &  S.  16;  Brown  v.  Burhaus,  4  Hun,  227; 
McDonald  v.  Flainme,  13  Abb.  [X.  C]  457.)  The  plaintiff 
waived  any  claim  to  damages  by  reason  of  the  defendant's 
representations.  {People  v.  Stephens,  71  N.  Y.  356 ;  Knapp 
V.  Roche,  94  id.  333  ;  Story  on  Cont.  §§  516,  517;  Benj.  ou 
Sales,  338 ;  People's  Bank  v.  Bogart,  81  N.  Y.  109 ;  Wood 


1891.]  Peyob  t?.  FosTEB.  173 

Statement  of  case. 

T.  Am&ry,  105  id.  281,  282  ;  Cooley  on  Torts  [2(1  ed.]  557  ; 
BeiUi/  V.  Mayor^  etc,^  111  N.  Y.  478  ;  Mayot\  etc,,  v.  Brady y 
115  id.  611 ;  Slmiglder  v.  Gerson,  13  Wall.  379 ;  Studer  v. 
Blmtein,  115  X.  Y.  324;  Garloch  v.  Markham,  31  K  Y. 
S.  R.  263 ;  S.  I),  Co.  v.  SiUa,  125  U.  S.  678 ;  Reed  v. 
Randall,  29  N.  Y.  358 ;  ^Y^ajj^^  v.  Hart,  4  Lans.  4 ;  Yei'ml 
V.  Vernal,  63  X.  Y.  47 ;  Baird  v.  Mayor,  etc.,  96  id.  598 ; 
^oer  V.  Ilotchkiss,  97  id.  406;  Norton  v.  Dreyfns,  106 
id.  94 ;  CI  /.  6i>.  v.  P(?7?<?,  108  id.  236 ;  Brown  v.  Foster, 
Id.  387 ;  Lack  v.  TTyi^?/,  11  N.  Y.  S.  R  678 ;  Bowen  v. 
MandeviUe,  95  K  Y.  237 ;  ^or^^Z  v.  Lawton,  90  id.  293 ; 
RennM  v.  ^a^«,  94  id.  273 ;  Cox  v.  Mayor,  103  id.  527 ; 
iSea?<o/*  V.  Pepper,  28  Hun,  31 ;  Phelps  v.  Mayor,  112  IST.  Y. 
216 ;  i?a7v  v.  N.  T.,  L.  K  &  W.  E.  P.  Co',  125  id.  263.) 
The  trial  court  erred  in  permitting  the  hypothetical  question 
put  to  the  witness  Newbrook,  and  other  witnesses,  to  be 
answered,  against  the  objection  of  the  defendant.  {Morgan 
V.  Skidmore,  3  Abb.  [N.  C]  106 ;  Tockerson  v.  Chapin,  20 
J.  &  S.  16.)  The  proofs  failed  to  ascertain  and  fix  tlie  amount 
of  the  damage  sustained  by  the  plaintiff,  or  to  entitle  him  to 
a  judgment  for  any  amount  of  damage.  (  Tockerson  v.  Chapin, 
20  J.  &  &.  16  ;  Salisbury  v.  Howe,  87  N.  Y.  135.)  The  proofs 
fnlly  authorize  a  finding  that  defendant's  opinion  was  amply 
justified, and  hence  there  was  no  fraud.  {Bennett  v.  Bucha/fi, 
76  N.  Y.  386 ;  Wood  v.  Amory,  105  id.  281 ;  Salwbu7y  v. 
ffa^oe,  87  id.  135 ;  Ctdlen  v.  Ilerm,  13  K  Y.  S.  E.  336  ; 
Stitt  V.  ZitOe,  63  N.  Y.  431,  432 ;  Il(^t  v.  Godfrey,  88  id. 
669 ;  Dvffany  v.  Ferguson,  66  id.  485  ;  Akin  v.  Kellogg,  119 
id.  449.)  Plaintiff  cannot  complain  of  the  size,  construction, 
kind  or  mode  of  operation  of  the  heating  apparatus ;  and  the 
proof  does  not  show  that  it  was  broken  down,  worn  out,  or 
out  of  order  in  any  respect.  {Damhmann  v.  Schulti?ig,  75 
N.  Y.  61,  62;  People's  Bank  v.  ^Bogart,  81  id.  108,  109; 
Wood  V.  Amory,  105  id.  281 ;  Simons  v.  Seward,  7  N.  Y.  S. 
R,  57,  58 ;  Edwards  v.  N.  Y.  <&  H.  P.  P.  Co.,  98  N.  Y. 
247.) 
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Tracy  0.  Becher  for  respondent.  The  question  meet 
strongly  urged  by  appellant  is  that  plaintiff  by  remaining  on 
the  premises  after  he  had  learned  of  the  defect  in  the  heating 
apparatus,  and  the  falsity  of  the  representations,  waived  his 
right  to  recover  any  damages.  This  point  is  not  well  taken. 
(  Whitney  v.  AUavre,  1  K  T.  308,  309 ;  Smith  v.  Country- 
man^ 30  id.  670-675 ;  MiU&r  v.  Barbery  ^&  id-  558 ;  Krum 
V.  Beachy  96  id.  398 ;  Si/rong  v.  Strong,  102  id.  69.)  The 
measure  of  damages  adopted  by  the  court  below  was  the  one 
suggested  by  the  opinion  at  General  Term  on  the  first  appeal, 
the  difference  in  the  rental  value  of  a  house  with  a  furnace 
capable  of  heating  it  comfortably  as  represented,  and  such  a 
house  heated  as  the  one  in  question  here.  This  was  the  cor- 
rect rule.  {Coohv.  SouUy  56  N.  Y.  420.)  The  judgment 
below  should  be  affirmed  not  only  with  costs,  but  also  with 
ten  per  cent  on  the  recovery  below,  which  should  be  awarded 
as  damages  for  the  delay  caused  by  this  appeal.  (Code  Civ. 
Pro.  §  3251 ;  Jackson  v.  City  of  Rochester,  124  N.  Y.  624.) 

Haight,  J.  On  the  27th  day  of  January,  1887,  the  defend- 
ant leased  to  the  plaintiff  a  house  on  the  corner  of  Allen  and 
Wadsworth  streets  in  the  city  of  Buffalo  for  the  term  of  fifteen 
months  and  five  days. 

This  action  was  brought  to  recover  damages  for  alleged 
false  representations  made  by  the  defendant  to  the  plaintiff  to 
the  effect  that  the  furnace  in  the  house  was  a  good  one ;  that 
it  heated  the  house  nicely  and  comfortably  with  from  eight  to 
ten  tons  of  coal  per  year;  that  in  a  moderate  winter  it  would 
heat  the  house  thoroughly  with  eight  tons  and  in  a  cold  winter 
with  ten  tons. 

Fraud  must  be  proved  and  not  presumed.  The  representa- 
tions alleged  must  be  made  with  a  knowledge  that  they  are 
false  and  untrue  and  for  the  purpose  of  deceiving  the  plaintiff. 
That  these  facts  must  be  established  to  the  satisfaction  of  the 
jury  no  one  will  question. 

Upon  the  trial  evidence  was  given  on  behalf  of  the  plaintiff 
tending  to  show  that  the  representations  were  made  by  the 
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defendant ;  that  they  were  false  and  known  by  him  so  to  be 
and  were  made  with  the  intent  to  induce  the  plaintiff  to  enter 
into  the  lease.  Whilst  this  evidence  was  controverted,  it 
became  a  question  of  fact  for  the  determination  of  the  trial 
court,  and  inasmuch  as  the  judgment  of  that  court  has  been 
affirmed  by  the  General  Term  of  the  Superior  Court  that 
determination  must  here  be  considered  final  and  conclusive. 
There  being  evidence  to  sustain  the  finding,  the  defendant 
cannot  here  avail  himself  of  his  exception  taken  upon  the 
refusal  of  his  motion  for  a  nonsuit. 

We,  therefore,  pass  to  the  consideration  of  the  main  ques- 
tion raised  for  review,  and  tliat  is  whether  or  not  the  plaintiflPs 
right  to  maintain  this  action  has  been  waived  by  his  subsequent 
conduct. 

The  rule  is  that  where  a  fraud  is  perpetrated  in  procuring 
the  execution  of  a  contract  the  party  defrauded  has  an  election 
of  remedies.  He  may  after  knowledge  of  the  fraud  rescind  the 
contract  and  recover  back  that  which  he  has  parted  with,  or  he 
may  continue  to  perform  on  his  part  and  maintain  an  action 
for  such  damages  as  he  has  sustained  by  reason  of  the  fraud. 
( Whitney  v.  Allaire^  1  Hill,  484 ;  S,  C,  4  Denio,  564 ;  aflirmed, 
1  N.  Y.  305 ;  Miller  v.  Barber,  66  id.  558.) 

If  he  rescind,  he  must  do  so  immediately  upon  the  discovery 
of  the  fraud,  and  if  he  continue  the  use  and  occupation  of  the 
property  received  under  the  contract,  he  will  be  deemed  to 
have  elected  to  affirm  it  {Strong  v.  /Strong,  102  N.  Y.  69  ; 
Schifer  v.  J)ietz,  83  id.  300.) 

The  plaintifi  in  this  case  did  not  rescind.  He  continued  in 
tlie  use  and  occupation  of  the  premises  during  the  entire  term 
for  which  they  were  leased  and  paid  the  rent  thdreon  from 
month  to  month  as  it  became  due  and  payable. 

He  may,  however,  have  his  action  for  damages,  imless  he 
has  waived  the  same. 

In  Bigelow  on  Fraud,  184,  it  is  said  that,  "  If  a  party  with 
knowledge  that  a  fraud  has  been  perpetrated  upon  him  in  a 
particular  transaction,  confirmed  tlie  transaction  by  making 
new  agreements  or  engagements  respecting  it  or  by  retaining 
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and  using  the  subject  of  it  after  knowledge,  or  otherwise 
recognize  it  as  binding,  he  thereby  waives  the  right  to  treat 
it  as  invalid  and  abandon  his  right  to  rescind  if  it  be  a  case  of 
contract,  or  to  redress  if  it  be  a  tort  not  attended  with  a  con- 
tract witli  tlie  wrong-<loer.  If  the  fraud  result  in  a  contract, 
performance  of  the  same  after  discovering  tliat  it  was  fraudu- 
lently obtained  by  the  opposite  party,  does  not  preclude  a  per- 
son from  suing  for  damages  on  account  of  the  fraud.  Tlie 
injured  party  may  retain  the  benefits  of  the  contract,  confirm 
its  validity,  and  still  recover  damages  for  the  fraud  by  which 
he  was  induced  to  make  it ;  or  he  may  recoup  any  damages 
which  he  has  sustained  if  the  opposite  party  sue  him  for 
money  due  on  the  contract,  or  other  failure  to  perform  it." 
*  *  *  And  again,  "  There  must  be  something  equivalent 
to  a  ratification  of  the  contract  after  discovery  of  the  fraud ; 
and  this  may  be  either  by  acts  of  express  recognition  of  its 
binding  force  or  by  allowing  the  other  party  tCf  proceed  upon 
it  and  change  his  position,  or  by  the  intervention  of  the  rights 
and  interests  of  third  innocent  persons.  But  such  facts  as 
these  merely  preclude  the  injured  party  from  repudiating  the 
contract  He  may  still  bring  an  action  for  the  damage  sus- 
tained by  being  drawn  into  the  contract,  even  though  the 
contract  has  passed  into  judgment." 

In  Cooley  on  Torts,  505,  it  is  said  that  "  Fraud  may  be 
waived  by  an  express  affirmance  of  the  contract.  Where  an 
affirmance  is  relied  upon,  it  should  appear  that  the  party  having 
a  right  to  complain  of  the  fraud  freely  and  with  a  full  knowl- 
edge of  his  rights  in  some  form  clearly  manifested  his  inten- 
tion to  abide  by  the  contract  and  waive  any  remedy  he  might 
have  had  for  the  deception." 

And  in  SL  John  v.  Uemlrickmn  (81  Ind.  350-352),  it  is 
said  that  ''  There  may  be  waiver  of  a  right  to  recover  damages 
for  the  loss  resulting  from  false  and  fraudulent  representations 
by  an  express  affirmance.  It  is  essential  to  such  a  waiver  that 
the  party  should  possess  full  knowledge  of.  the  fraud  practiced 
upon  him ;  that  he  should  intend  to  confirm  the  contract  and 
abandon  all  right  to  recover  for  the  loss  resulting  from  the 
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fraud."  *  *  *  And  again  the  court  says,  "We  fully 
reeognke  and  approve  the  rule  that  a  party  may  retain  what 
he  received  and  stand  to  his  bargain  and  recover  for  the  loss 
caused  him  by  the  fraud.  *  *  *  We  neither  hold  nor 
mean  to  hold  that  affirmance  by  retention  of  the  thing  bar- 
gained for  cuts  off  an  action  for  damages.  We  do  hold  that 
where  a  party  with  full  knowledge  of  all  the  material  facts, 
does  an  act  which  indicates  his  intention  to  stand  to  the  con- 
tract and  waive  all  right  of  action  for  the  fraud,  he  cannot 
maintain  an  action  for  the  original  wrong  practiced  upon  him. 
Where  the  affirmance  of  the  contract  is  equivalent  to  a  ratifica- 
tion, all  right  of  action  is  gone.  It  is  only  equivalent  to  a 
ratification  when  made  with  full  knowledge  of  the  fraud  and 
of  all  material  facts  and  with  the  intention  of  abiding  by  the 
contract  and  waiving  all  right  to  recover  for  the  deception." 
It  will  thus  be  seen  that  the  question  of  waiver  is  largely  one 
of  intent.  It  appears  from  the  testimony  of  the  plaintiflE  that 
he  moved  into  the  house  on  the  twentieth  of  Febniary ;  that 
immediately  thereafter  he  discovered  that  the  furnace  would  not 
heat  the  house  and  that  he  had  several  talks  with  the  defend- 
ant in  reference  thereto ;  that  on  one  occasion  the  defendant 
came  to  the  house  and  asked  the  plaintiff  if  he  had  turned  the 
stop-cocks  and  said :  "  If  you  want  heat  on  one  side  of  the 
house  turn  this ;  if  the  other,  turn  this ; "  that  the  plaintiff  then 
told  him  that  it  was  impossible  to  heat  the  house ;  that  he  had 
never  seen  a  day  in  cold  weather  when  he  could  sit  comfort- 
ably in  any  room  unless  all  the  heat  was  thrown  into  that  room  ; 
that  on  another  occasion  he  had  a  conversation  with  the  defend- 
ant at  the  store  on  or  about  the  second  day  of  May ;  that  he  then 
said  to  the  defendant  that  it  was  impossible  to  heat  the  house 
with  the  furnace ;  that  he  must  fix  it  or  he  would  hold  him 
responsible.  These  conversations  occurring  from  time  to  time 
shortly  after  the  discovery  of  the  fact  that  the  furnace  would 
not  heat  the  house,  accompanied  with  the  plaintiff's  statement 
that  he  should  hold  the  defendant  responsible,  does  not  indi- 
cate an  intent  on  his  part  to  waive  his  right  to  recover  dam- 
agea  The  question  is,  therefore,  narrowed  to  the  determina- 
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tion  as  to  whether  the  payment  of  rent  from  month  to  month 
raises  the  presumption  of  an  intent  to  waive  the  frand.  It  is 
not  apparrent  that  the  payment  of  the  rent  changed  the  posi- 
tion of  the  defendant.  The  lease  between  the  parties  had  been 
executed.  If  the  plaintiff  had  been  induced  to  enter  into  it 
through  the  fraud  of  the  defendant  he  was  entitled  to  main- 
tain his  action  for  the  damages  he  had  sustained  immediately 
upon  the  discovery  of  the  fraud.  The  liability  of  the  defend- 
ant was  neitlier  increased  nor  diminished  by  such  payment. 
The  plaintiff's  measure  of  damages  was  tlie  difference  in  the 
rental  value  of  the  premises  as  they  were  and  hs  they  would 
have  been  had  they  been  as  represented.  The  plaintiff  had 
the  right  to  make  as  good  a  bargain  as  he  could,  and  was 
entitled  to  the  full  benefits  thereof.  lie  was,  therefore,  entitled 
to  full  indemnity  for  the  damages  that  he  sustained.  {Krumm 
V.  Beach,  96  n!  Y.  398-407.) 

His  damages  did  not  arise  solely  in  consequence  of  the  pay- 
ments of  rent  reserved  by  the  lease  as  is  contended,  for  when 
a  party  to  a  contract  perpetrates  a  fraud  he  commits  a  wrong 
for  which  he  is  liable  to  the  defrauded  party  in  at  least  nom- 
inal damages,  even  though  no  actual  damages  be  shown. 
{N(yrthrop  v.  Hill,  57  N.  Y.  351-354.) 

In  the  case  of  Whitney  v.  Allaire  {supra),  the  action  was 
for  rent  under  a  lease.  The  defendant  sought  to  offset  the 
amount  which  he  had  been  compelled  to  pay  a  third  party  for 
an  adjoining  lot  which  the  plaintiff  had  falsely  and  fraudu- 
lently represented  to  be  his  and  included  in  the  lease.  It  was 
held  that  the  defendant  was  entitled  to  a  deduction  by  reason 
of  the  fraud  of  the  sum  which  he  had  been  so  compelled  to 

pay- 
In  the  caso  of  Cook  v.  Soule  (56  N.  Y.  420),  it  was  held  that 

in  an  action  to  recover  rent,  the  lessee  had  a  right  to  set  up  as 
a  counter-claim  damages  arising  from  the  breach  of  an  agree- 
ment in  the  lease  on  the  part  of  the  lessor  to  keep  the  prem- 
ises in  repair ;  that  the  fact  that  the  lessee  had  paid  the  rent, 
except  for  the  last  quarter,  does  not  deprive  him  of  the  right 
to  counter-claim  hio  damages  for  the  entire  year,  and  if  in 
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excess  of  the  rent,  he  is  entitled  to  a  verdict  for  such  excess. 
(See  also  Demiison  v.  Orove^  52  N.  J.  Law,  144.) 

Whilst  the  plaintiff  might  have  offset  his  damages  in  an 
action  for  rent  reserved,  we  do  not  think  he  was  bound  to 
refuse  payment  thereof  and  then  wait  for  an  action  to  be 
brought  against  him  therefor.  Being  a  tenant,  he  might  be 
proceeded  against  in  summary  proceedings  for  the  non-pay- 
ment of  rent.  In  such  proceedings  his  defense  of  fraud  would 
not  be  available.  Whether  he  could  interfere  through  equity 
and  restrain  the  proceedings,  it  is  not  necessary  to  now 
consider. 

We  do  not  regard  the  case  of  People  v.  Stephens  (71  N.  Y. 
527),  or  that  of  Barr  v.  N.  F.,  Z.  E.  cfe  TF.  li.  E.  Co.  (125 
id.  263),  to  be  in  conflict  with  the  views  above  expressed. 

In  the  former  case,  tlie  action  was  brought  to  recover  dam- 
ages alleged  to  have  been  sustained  in  consequence  of  a  fraudu- 
lent and  unlawful  combination  and  conspiracy  between  defend- 
ants to  prevent  competition,  and  .to  deceive  the  contracting 
board  in  letting  repair  contracts  for  certain  sections  of  the 
state  canals  at  excessive  prices.  The  action  was  brought  by 
the  attorney-general  to  recover  moneys  paid  by  the  state  under 
such  contracts,  in  excess  of  the  fair  value  of  the  work  per- 
fonned  and  materials  furnished.  Subsequently  an  act  was 
passed  (Laws  of  1870,  chapter  55)  by  which  the  canal  board 
was  authorized,  upon  the  recommendation  of  the  canal  com- 
missioners whenever  they  should  deem  it  to  the  interest  of  the 
state  to  cancel  and  annul  any  contract  or  contracts  for  the 
repairs  of  the  canals  theretofore  made,  by  a  resolution  to  be 
entered  on  the  minutes  of  the  board,  and  that  every  con- 
tractor whose  contract  should  be  canceled  and  annulled  by  the 
board  should  be  entitled  to  receive)  the  money  deposited  as 
security  for  the  performance  of  his  contract,  with  the  accumu- 
lated interest  thereon,  together  with  the  money  earned  on  such 
contract  up  to  the  time  of  the  annulling  thereof,  and  a  fair 
compensation  for  the  tools,  materials  and  implements  neces- 
sarily procured  for  the  purpose  of  performing  the  contract 
The  canal  board  did  not  see  fit  to  cancel  the  contract  of  the 
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defendants  in  that  action,  but  required  them  to  perform  it, 
and  at  the  end  of  each  month  voluntarily  paid  the  amount 
earned  mider  the  contract. 

It  was  held  that  this  act  having  been  passed  with  full  knowl- 
edge on  the  part  of  the  legislature  of  the  means  by  which  the 
contract  had  been  obtained,  that  it  must  be  assumed  that  the 
legislature  did  not  deem  it  in  the  interest  of  the  state  to  avail 
itself  of  the  right  to  claim  damages  for  the  fraud,  nor  to  refuse 
payment  for  the  work  already  done. 

It  is  true  that  Allen,  J.,  in  delivering  the  opinion  of  the 
court,  says  that  "  the  parting  with  the  consideration  constitutes 
the  legal  damage,  and  that  being  done  with  full  knowledge  of 
the  cheat,  fraud  or  deception  cannot  be  alleged  *  *  *." 
That  "the  state  agents,  acting  within  the  scope  of  their 
authority,  with  full  knowledge  of  the  acts  and  combinations 
charged,  and  every  fact  affecting  the  validity  of  the  contract, 
and  with  full  knowledge  of  the  character  and  value  of  the 
services  and  materials  rendered  and  furnished,  required  of 
the  defendants  a  performance  of  the  contract,  and  at  the  end 
of  each  month  paid  the  stipulated  compensation  without  pro- 
test or  objection,  and  without  coercion  or  duress."  He  further 
states :  "  It  follows  that  having  the  power  and  right  to  repu- 
diate and  refuse  to  perform  the  contract  after  the  commence- 
ment of  performance,  and  without  waiving  liability  for  dam- 
ages if  the  fraud  existed  as  alleged,  and  continuance  of  the 
contract  with  knowledge  of  the  fraud  and  under  circumstances 
entitling  the  contractor  to  the  prices  stipulated  by  the  contract, 
and  voluntarily  paying  the  stipulated  compensation  was  a 
waiver  of  the  fraud." 

But  it  will  be  observed  that  in  that  case  the  contract,  unlike 
the  one  under  consideration  in  this  case,  was  executory  and 
materially  different  The  action  was  to  recover  back  money 
in  excefs  of  the  true  value  of  the  work  j>erfornied,  which  had 
been  voluntarily  paid  by  the  state  with  full  knowledge  of  the 
fraudulent  conspiracy.  No  question  was  made  but  that  the 
contractors  had  performed  their  work  in  accordance  with 
the  contract.    The  only  damages,  therefore,  which  the  state 
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toald  suffer  was  because  of  tlie  payment  of  a  greater  sum  tlian 
tiie  work  was  reasonably  or  fairly  worth.  The  state,  as  we 
have  seen,  liad  tlie  right  to  rescind  the  contract,  and  had  it 
done  so,  or  had  it  refused  to  pay  for  the  services  performed,  it 
would  have  suffered  no  damage.  It  was,  therefore,  held  that 
the  payments  were  voluntary,  and  that  the  plaintiff  could  not 
recover. 

But  in  this  case  a  very  different  question  is  presented.  As 
we  have  shown,  a  different  rule  prevails  as  to  the  measure  of 
damages.  The  plaintiff  leased  the  premises  in  midwinter  and 
moved  into  the  same  with  his  familv.  lie  could  not  then  be 
compelled  to  rescind  the  contract  or  be  deemed  to  have  waived 
it ;  for,  as  we  have  shown,  he  had  an  election  of  remedies.  It 
might  not  have  been  convenient  for  him  at  that  season  of  the 
year  to  find  another  house  into  which  he  could  move.  He 
had  the  right  to  continue  to  occupy  the  house  under  his 
executed  contract  and  demand  the  damages  that  he  had  suf- 
fered by  reason  of  the  fraud ;  and  it  does  not  appear  to  us 
that  under  the  circumstances  of  this  case  that  his  payment  of 
the  rent,  thereby  avoiding  the  annoyance  of  summary  pro- 
ceedings, should  be  construed  as  a  waiver  of  his  right  to  such 
damages. 

In  Barr  v.  iT.  I". ,  Z.Kc&W.  R,  R.  Co.  {supra\  the  case 
appears  to  have  been  disposed  of  upon  the  ground  of  ratifica- 
tion, and  the  question  of  waiver  by  reason  of  rent  paid  does 
not  appear  to  have  been  considered. 

We  do  not  deem  a  discussion  necessary  as  to  the  other  points 
raised. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Chanoey  Stevens,  Hespondent,  v.  E.  H.  Ogden  et  al., 

Impleaded,  et<5.,  Appellants. 

Under  the  Mechanics'  Lien  Law  of  1885  (Chap.  342,  Laws  of  1885),  the 
filing  of  the  proscribed  notice  originates  the  lien,  and  until  this  is  done 
the  laborer  or  material  man  has  no  preferential  right  to  be  paid  out  of 
the  sum  due  the  contractor  from  the  owner  of  the  building.  If,  before 
notice  is  filed,  the  contractor  assigns  to  a  creditor  in  payment  of  his  debt, 
the  whole  or  any  portion  of  the  moneys  due  or  to  become  due  to  him 
on  his  contract,  the  assignor  is  entitled  to  the  same  in  preference  to  the 
lienor. 

The  court  may  not  extend  purely  statutory  rights,  such  as  are  given  by 
said  act,  beyond  the  terms  of  the  statute  creating  them. 

An  order  drawn  by  the  contractor  in  favor  of  a  creditor,  by  its  terms  pay- 
able out  of  a  sum  due  or  to  become  due  from  the  owner  under  his  con- 
tract, when  such  order  is  given  and  accepted  in  payment  of  the  debt» 
operates  as  an  assignment  pro  tanto  of  that  fund. 

Stevens  v.  Beytwlds  (54  Hun,  419),  reversed . 

(Argued  October  30,  1891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  November  7,  1889,  which  modified,  and  affirmed  as 
modified,  a  judgment  in  favor  of  the  appellants  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term. 

Between  September  21,  1886,  and  December  22,  1886, 
Alexander  Anderson  furnished  building  materials  and  made 
repairs  at  No.  115^  Waverly  pl'ace,  New  York,  for  which  lie 
was  entitled  to  receive  January  26,  1887,  $1,545.48,  pursuant 
to  a  contract  with  Bridget  M.  Eeynolds,  the  owner  in  fee  of 
the  property.  Wliile  the  work  was  in  progress  the  plaintiff 
sold  and  delivered  to  Anderson  lumber  used  in  the  reparation 
of  the  building  of  the  value  and  at  the  agreed  price  of  $1,097.93, 
no  part  of  which  having  been  paid,  he,  on  the  15th  of  February, 
1887,  duly  filed  a  mechanics'  lien  pursuant  to  chapter  342  of 
the  Laws  of  1885,  the  General  Mechanics'  Lien  Law  of  thia 
state.  Between  October  7  and  November  5,  1886,  E.  H. 
Ogden  &  Co.  sold  and  delivered  to  Anderson  lumber  of  the 
value  and  of  the  agreed  price  of  $909.94,  a  part  of  wliich  of 
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the  value  of  $400  was  used  in  repairing  tlie  building.  No 
part  of  said  $909.94  has  been  paid.  On  the  15th  of  November, 
1886,  Anderson  executed  and  delivered  to  E.  II.  Ogden  &  Co. 
an  order  on  Bridget  M.  Keynolds,  of  which  the  following  is 
a  copy : 

''  Please  pay  to  the  order  of  E.  II.  Ogden  &  Co.,  ^nine 
hundred  and  nine  -^^  dollars  and  charge  to  account  of  my 
contract  ^i^ith  you  for  the  carpenter  work  at  115^  Waverly 
place,  it  being  for  lumber  materials  used  in  construction  of 
same,  the  amount  to  be  paid  of  the  last  payment  of  $1,900." 
Tins  order  was  given  and  accepted  as  payment  for  said  lumber, 
and  on  the  day  of  its  date  it  was  duly  presented  to  Mrs.  Rey- 
nolds, but  she  did  not  accept  it  in  writing  nor  promise  to  pay 
tlie  amount  represented  by  it. 

November  24,  1886,  Anderson  by  a  written  order  directed 
Mrs.  Reynolds  to  pay  Eben  Peek  $113.76  out  of  the  sura  to 
become  due  January  26, 1887,  for  the  work  performed,  which 
was  presented  to  her  November  twenty-seventh,  and  she  then 
agreed  to  pay  the  amount  represented  by  it.  August  1, 1887, 
this  action  was  begun  to  foreclose  the  lien  filed  by  the  plain- 
tiff. The  Special  Term  held  that  the  orders  drawn  in  favor 
of  E.  II.  Ogden  &  Co.  and  Peek  were  valid  assignments  of 
portions  of  the  fund  ($1,545.48)  due  January  26,  1887,  and 
th&t  they  were  entitled  to  be  first  paid  out  of  it,  and  that  the 
plaintiff  was  only  entitled  to  the  remainder.  A  judgment 
was  entered  in  accordance  with  this  decision,  and  the  plaintiff 
appealed  to  the  General  Term  from  that  part  of  the  judgment 
which  adjudged  the  claim  of  E.  II.  Ogden  &  Co.  to  be  prior 
to  his,  but  did  not  appeal  from  the  part  adjudging  the  claim 
of  Peek  to  be  prior  to  his.  The  Creneral  Term  modified  the 
judgment  of  the  Special  Term  by  deducting  $504.94  from  tlie 
claim  of  E.  H.  Ogden  &  Co.,  adjudged  that  they  were 
entitled  to  $400,  the  value  of  the  lumber  sold  by  them  wliich 
was  used  on  the  building,  with  interest  thereon  from  Novem- 
l)er  15,  1886,  gave  tlie  claim  of  the  firm  priority  over  the 
claim  of  the  plaintiff  to  that  extent  and  awarded  to  him  the 
remainder,  without  costs  to  either  party. 
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Charles  A.  Decker  for  appellants.  The  order  given  by 
Anderson  to  Ogden  and  Bigelow  was  an  equitable  assignment 
pro  taivto  of  the  last  payment  due  Anderson  from  Reynolds 
and  was  entitled  to  precedence  of  payment  over  the  mechanic's 
lien.  {BriU  v.  TutUe^  81  N.  Y.  454 ;  Lmier  v.  Dunn^  115 
id.  409 ;  Con^elyea  v.  Blanchard^  103  id.  233.)  There  is  no 
prohibition  by  the  act  of  1885,  against  the  payment  of  the  whole 
of  the  assignment  of  Ogden  &  Co.  before  the  satisfaction  of 
the  plaintiff's  lien.  (Laws  of  1885,  chap.  342,  §§  1,  2  ;  Lauer 
V.  Dunn^  115  N.  Y.  405 ;  Munger  v.  Curtis^  42  Hun,  465.) 
The  declaration  in  the  act  of  1885,  that  it  is  "  a  remedial  stat- 
ute and  is  to  be  construed  liberally,"  should  not  be  held  to 
apply  solely  to  the  lienor  or  for  his  exclusive  benefit  where  he 
abuses  the  privileges  it  gives  him.  {MuMitt  v.  SilvenTian^ 
50  N.  Y,  360 ;  Bentoii  v.  Wichwire^  54  id.  226 ;  Ayera  v. 
Revere^  1  Dutch.  [N.  J.]  474 ;  Phillips  on  Mechanics'  Liens, 
§§  30,  31.)  The  plaintiff  was  guilty  of  laches  in  not  filing 
his  lien  till  long  after  the  last  payment  under  the  contract 
became  due.  Nothing  in  flie  act  of  1885  can  excuse  this  or 
restore  or  extend  his  rights.  The  lien,  therefore,  attached 
only  to  what  was  unpaid  at  the  time  it  was  filed.  {McKing- 
lor  V.  Washington,  8  W.  Va.  miS  ;  Post  v.  CamjoheU,  83  N. 
Y.  285  ;  Crane  v.  Genin,  60  id.  127 ;  Gibson  v.  Lewane,  94 
N.  Y.  187;  Phillips  on  Mechanics'  Lien,  §  93;  Doughty  v. 
Devlin,  1  E.  D.  Smith,  635 ;  AUen  v.  Carman,  Id,  692 ; 
Payne  v.  Wilson,  74  N.  Y.  355 ;  Ileekman  v.  Pinhney,  81  id. 
211 ;  Otis  V.  Haley,  1  Daly,  338.)  The  plaintiff,  by  his  pro- 
crastination, has  excluded  himself  from  the  benefits  of  the  act. 
{Luinbard  v.  S,,  etc,,  R,  R,  Co,,  55  N.  Y.  49L) 

Cha/rles  IT.  Machin  for  respondent.  Ogden  &  Co.  were 
entitled  to  receive  out  of  the  fund,  due  under  the  contract  in 
the  contractor's  hands,  no  more  than  the  value  of  the  material 
furnished  by  them  for  the  building.  (Laws  of  1885,  chap. 
842,  §  3.)  Appellants'  claim  has  no  equitable  superiority  over 
that  of  respondents.  {Payne  v.  Wilson,  74  IS".  Y.  355  ;  Laws 
of  1885,  chap.  342,  §  5.)    The  claim  that  plaintiff  lost  any 
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rights  by  not  sooner  filing  his  lien  is  without  foundation.  The 
lien  was  filed  within  the  statutory  time,  and  the  assignment 
was  made  and  delivered  three  months  before  the  lien  was  filed. 
{People  ex  rel.  v.  Cmnpi/roUer^  etc.,  77  N.  Y.  45.)  The  act 
under  which  the  lien  was  filed  is  a  remedial  statute  and  is  to 
be  construed  liberally  to  secure  the  beneficial  interests  and 
purposes  thereof.    {Post  v.  Campbell,  ^'2  N.  Y.  270.) 

Follett,  Ch.  J.  The  order  dmwn  by  tlie  contractor  on  the 
owner  in  favor  of  E.  H.  Ogden  &  Co.  for  $909.94,  being,  by 
its  terms,  payable  out  of  a  particular  fund  specified  in  the 
order,  operated  as  an  assignment,  //ro  tanto,  of  that  fund. 
(BriU  V.  TutOe,  81  N.  Y.  454 ;  Comelyea  v.  Blanchard,  103 
id.  222 ;  Lauer  v.  Dunn,  115  id.  405.) 

In  McCorJde  v.  Herrman  (22  N.  Y.  St.  Rep.  519 ;  rev.  117 
N.  Y.  297),  several  persons  had  perf onned  labor  and  furnished 
materials  for  a  building  erected  by  a  contractor  for  the  owner. 
After  the  work  had  been  done  and  the  materials  supplied,  but 
before  any  lien  was  filed,  a  judgment  creditor  of  the  contractor 
began  supplementary  proceedings  to  collect  his  judgment  which 
did  not  arise  out  of,  and  had  no  connection  with,  the  building 
contract,  and  procured  the  appointment  of  a  receiver.  Sul)- 
eequently  the  laborers  and  material  men  duly  filed  their  liens, 
and  the  question  arose  whether  they  or  the  receiver  had  the 
prior  right  to  the  sum  due  from  the  owner  to  the  contractor. 
It  was  held  at  the  General  Term  that  the  lienors  had  the  prior 
right.  In  discussing  this  question,  the  court  said  :  "  The  stat- 
ute gives  a  creditor  a  lien  against  a  particular  fund  upon  his 
doing  certain  things,  and  that  lien  is  superior  to  tlie  claim  of 
any  other  creditor  who  has  not  taken  the  steps  designated  by 
the  statutes  to  secure  a  lien.  The  plaintiff,  by  his  appoint- 
ment as  receiver,  undoubtedly  became  vested  with  all  the 
right,  title  and  interest  of  his  judgment  debtor  in  and  to  this 
fund  as  of  the  time  when  the  preliminary  order  was  served. 
But  he  gets  no  greater  right  than  he  would  have  had  if  his 
judgment  debtor  had  assigned  the  same  to  him  on  that  day, 
and  he  cannot  enforce  any  other  or  greater  rights  than  his 
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judgment  debtor  could  enforce.  His  creditors,  by  the  per- 
mission of  the  statute,  have  been  enabled  to  assert  a  claim  upon 
this  debt  due  to  the  judgment  debtor,  and,  by  reason  of  the 
statute,  having  taken  those  steps,  they  have  a  superior  claim 
upon  this  debt  due  to  him,  and  by  the  transfer  of  this  debt  to 
another  person,  whether  by  operation  of  law  or  by  a  voluntary 
assignment,  the  plaintifPs  debtor  could  not  deprive  the  cred- 
itors of  the  rights  which  the  law  conferred  upon  them." 

The  Court  of  Appeals  reversed  the  judgment,  and  in  discuss- 
ing the  question  said  :  "  The  real  question  presented  by  the 
demurrer  relates  to  the  priority  of  lien  between  a  judgment 
creditor  of  a  contractor,  who  has  duly  commenced  supple- 
mentary proceedings  on  his  judgment,  terminating  in  the 
appointment  of  a  receiver,  and  laborers  and  material  men  who, 
subsequent  to  the  commencement  of  the  supplementary  pro- 
ceedings, and  within  the  time  allowed  by  law,  filed  notices  of 
lien  to  reach. the  debt  owing  the  contractor,  under  a  contract 
with  the  owner  of  a  building  for  its  construction.  The  section 
of  the  Lien  Law  (Chap.  342  of  the  Laws  of  1885),  which  gov- 
erns the  right  of  the  lienors  in  this  case,  prescribes  that  upon 
*  filing  the  notice  of  lien,'  a  lien  shall  be  acquired,  etc.  The 
filing  of  the  notice  originates  the  lien.  Anterior  to  this  act^ 
the  laborer  or  material  man  has  no  preferential  right  to  be  paid 
for  his  labor  or  material  out  of  tlie  sum  which  is  due  from  the 
owner  of  tlie  building  to  the  contractor,  but  stands  in  the  same 
position  as  other  creditors.  He  may  subject  the  debt  to  a  lien 
in  his  favor  on  filing  the  notice  and  taking  the  proceeding 
prescribed  by  the  act  But  if,  l)efore  this  lias  been  done» 
other  creditors,  pursuing  the  usual  remedies  for  the  collection 
of  debts,  have  acquired  a  legal  or  equitable  right  to  have  the 
debt  applied  in  satisfaction  of  their  claims,  tl^e  right  is  not 
overreached  by  liens  subsequently  filed  under  the  act,  unless 
priority  is  given  by  the  provisions  of  the  act  itself."     *    *     ♦ 

"  Which  of  the  claimants  have  the  prior  right  ?  We  think 
the  plaintiff  as  receiver  has  the  superior  claim.  He  stands  as 
the  assignee  of  the  claim  of  the  contractor  against  the  defend- 
ant, by  a  title  which  ante-dates  the  filing  of  the  notices  of 
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lien.  When  the  liens  were  filed  there  was  a  debt  owing  bj 
the  defendant.  If  the  proceedings  instituted  by  the  creditor, 
whom  the  plaintiff  represents,  had  been  abandoned,  the  liens 
would  have  had  priority.  But  not  !:aving  been  abandoned, 
and  the  equitable  lien  existing  when  the  liens  were  tiled  having- 
been  converted  into  a  legal  title  as  of  a  time  anterior  to  the 
filing  of  the  liens,  the  right  to  the  debt,  as  between  the  plain- 
tiff and  the  lienors,  vested  in  the  former.  The  plaintiff,  we 
think,  stands  in  as  good  a  position  at  least  as  if  prior  to  the 
filing  of  the  liens  the  contractor  had,  in  good  faith,  assigned 
his  claim  against  the  defendant  to  the  creditor  in  the  supple- 
mentary proceedings,  as  security  for  his  debt.  The  assignee, 
under  such  an  assignment,  according  to  the  general  current  of 
authorities,  would  take  precedence  over  lienors  under  liens 
subsequently  filed." 

The  case  cited,  like  the  one  at  bar,  arose  under  chapter  342, 
L.  1885,  and  is  decisive  of  the  question  presented. 

There  is  no  provision  in  the  statute  forbidding  a  contractor 
to  pay  his  creditors  out  of  the  money  due  or  to  become  due 
him  from  the  owner  to  the  exclusion  of  laborers  and  material 
men  who  have  not  filed  liens.  This  may  be  an  omission,  but 
if  so,  it  can  only  be  supplied  by  the  legislature,  for  the  courts 
cannot  extend  these  purely  statutory  rights  beyond  the  terms 
of  the  statute  by  which  they  are  created. 

The  judgment  of  the  General  Term  should  be  reversed,  and 
the  judgment  entered  on  the  decision  of  the  Special  Term 
affirmed,  with  costs. 

AH  concur. 

Judgment  accordingly. 
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Ank  Keaihe,  Respondent,  v.  The  Village  of  Wateefobd, 

Appellant 

In  an  action  to  recover  damages  for  injuries  received  by  falling  on  a  sidewalk 
in  one  of  defendant's  streets,  it  appeared  that  about  sixteen  days  before 
the  accident  there  had  been  a  heavy  fall  of  snow  and  another  about  four 
days  previous.  Plaintiff  claimed  that  her  fall  was  caused  by  a  ridge  of 
snow  and  ice  which  extended  along  the  center  of  the  walk.  Plaintiff's 
evidence  was  to  the  effect  that  the  ridge  was  five  or  six  inches  high;  that 
it  was  formed  of  snow,  part  of  which  fell  during  the  first  and  part  dur- 
ing the  second  storm,  which  was  packed  down  and  glazed  with  ice;  that 
it  was  uneven  and  very  slippery,  and  had  been  there  about  a  week  before 
plaintiff  fell.  The  jury  rendered  a  verdict  for  plaintiff.  Held,  no  error; 
that  the  evidence  was  sufficient  to  charge  defendant  with  negligence. 

Shortly  after  her  fall,  plaintiff  was  found  to  be  suffering  from  a  certain 
disease,  which  one  of  the  physicians  called  as  a  witness  by  defendant 
testified  that  he  had  never  known  to  be  occasioned  by  a  fall.  Other 
physicians  who  were  called  by  plaintiff  testified  that  a  fall  or  an  attempt 
to  save  one's  self  from  a  fall  might  produce  the  disease.  The  court  sub- 
mitted to  the  jury  the  question  whether  the  disease  was  occasioned  by 
her  fall.    Held,  no  error. 

<Argued  October  21,  1891;  decided  December  1,  18J1.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  November  26, 1889,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
sre  stated  in  the  opinion. 

i\r.  C.  Moak  and  Thomas  O^Gormor  for  appellant.  The 
<;ourt  correctly  charged  that  if  the  alleged  ridge  was  caused  by 
drippings  from  the  roof  defendant  was  not  liable.  {Tobey  v. 
Hudson,  49  Hun,  319 ;  Kaveney  v.-  Tray,  108  K  Y.  576, 
677.)  The  trial  court  and  the  Greneral  Term  were  bound  to 
decide  the  case  according  to  the  undisputed  evidence,  and  a 
faihire  to  do  so  was  an  error  of  law,  for  which  the  judgments 
below  should  be  reversed.     {Plyer  v.  German,  121  N.  T.  692 ; 
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Lomer  v.  iteeker^  25  id.  361 ;  Kelly  v.  Burroughs^  102  id, 
93,  95,  96 ;  WaUon  v.  CampbeU,  38  id.  153,  155-157 ;  FoUer 
V.  Chad^ey,  16  Abb.  Pr.  146, 147, 150 ;  Huntington  v.  Conkey^ 
33  Barb.  1^24,  225 ;  MiUerd  v.  Thc^n,  56  N.  T.  402,  405 ;  In 
re  HusB,  37  K  Y.  S.  R.  789,  790,  791 ;  Code  Civ.  Pro.  §  944; 
Evanst/m  v.  Gwan,  99  U.  S.  660,  666,  667.)  The  snow  of 
January  nineteenth,  twenty-first  and  twenty-second,  the  latter 
covering  the  deposit  of  the  nineteenth  not  being  shown  to 
be  the  real  cause  of  the  injury,  defendant  was  not  liable 
on  account  thereof.  {Taylor  v.  City  of  Yonkers^  105  N.  Y. 
202 ;  McNaUy  v.  City  of  Cohoes,  39  N.  Y.  S.  R.  680 ; 
Harrington  v.  City  of  Buffalo^  121  N.  Y.  147 ;  Hunt  v. 
Mayor ^  etc.,  109  id.  134;  Requa  v.  City  of  Rochester,  45 
id.  136 ;  Kinney  v.  City  of  Troy,  108  id.  567 ;  Blakely  v. 
City  of  Troy,  18  Hun,  170 ;  Foley  v.  City  of  Troy,  45  id.  398.) 
There  was  not  sufficient  evidence  to  justify  the  court  in 
allowing  a  jury  to  find  plaintiffs  alleged  injury  or  rectocele 
was  caused  by  her  fall.  {Strohm  v.  K  B.  Co.,  96  N.  Y.  305 ; 
Tozer  v.  N.  Y.  C  <&  H.  B.  B.  B.  Co.,  105  id.  617.)  The 
court  erred  in  refusing  to  charge  the  proposition  "  that  if  the 
jury  are  unable  to  determine  whether  this  ridge  was  caused  by 
drippings  from  the  eaves,  or  by  snow  which  has  been  allowed 
to  accumulate  on  the  walk,  plaintiff  cannot  recover."  (  Wiwi- 
rowski  V.  L.  S.  B.  B.  Co.,  124  N.  Y.  420,  425 ;  Biordan  w 
Ocean  Steamship  Co.^  Id.  655,  658,  659 ;  Hayes  v.  F.  S.  St. 
B.  B.  Co.,  97  id.  259,  262 ;  Taylor  v.  City  of  YonJcers,  105 
id.  203,  209,  210 ;  Searles  v.  M.  B.  Co.,  101  id.  661,  662 ; 
Dodbvns  v.  Bn/ayn^  119  id.  188,  193-195  ;  BauUc  v.  N.  Y. 
dk  H  B.  B.  Co.,  59  id.  357 ;  Conlin  v.  Bogers,  39  N.  Y.  S. 
R.  51,  52-54 ;  Curtis  v.  Butts,  4  Trans.  App.  404,  406,  407 ; 
FUis  v.  Great  Western,  L.  R.  [9  C.  P.]  557 ;  10  Eng.  Rep. 
299 ;  Ea/rris  v.  Sterling,  L.  R.  [9  C.  L.]  202,  203 ;  Priest  v. 
Nichols,  116  Mass.  501 ;  Dea/rbom  v.  Union  So.,  58  Me.  273, 
274.) 

J.  F.  Crawford  for  respondent.    The  negligence  of  defend- 
ant was  clearly  established.    {Todd  v.  City  of  Troy,  61  N.  Y. 
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506 ;  Turner  v.  Citj/  of  Newhurgh^  109  id.  301 ;  Bishop  v. 
Village  of  Goshen^  120  id.  337 ;  Masters  v.  City  of  Troy^  3 
N.  Y.  Supp.  450 ;  Ney  v.  City  of  Tray,  Id.  679 ;  Provost  v. 
Mayor,  etc.,  Id.  531 ;  Jones  v.  City  of  Troy,  4  id.  792 ;  Tobey 
V.  City  of  Hudson,  49  Hun,  318.)  Assuming  that  the  ridge 
was  partially  or  wholly  formed  from  snow  falling  on  the 
nineteenth  of  January,  that  being  four  full  days  before  the 
Accident,  the  jury  had  the  right  to  infer  therefrom  constructive 
notice  to  defendant's  oflScers  of  its  existence,  and  to  find  defend- 
ant negligent  for  not  having  removed  it  before  the  accident. 
{Kunz  V.  City  of  Troy,  104  N.  Y.  344.)  The  defense,  that 
this  ridge  was  formed  or  partly  formed  by  drippings  from  the 
roof  of  the  piazza,  was  not  available  to  defendant.  (  TJrquhart 
V.  City  of  Ogdenshurg,  97  N.  Y.  283 ;  Driggs  v.  Phillips, 
108  id.  77 ;  Huvie  v.  Mayor,  etc,,,  74  id.  204.)  Irrespective 
of  the  question  whether  this  piazza  was  or  was  not  of 
itself  a  nuisance,  if  the  drip  from  it,  falling  at  any  time 
previous  to  the  week  of  the  accident,  actually  produced  the 
result  complained  of,  the  defendant  is  just  as  responsible 
for  it  (in  not  having  sooner  removed  it),  as  if  it  was 
formed  wholly  of  snow  directly  from  tlie  clouds.  (  Wemlick 
V.  McCoUer,  87  K  Y.  122 ;  Todd  v.  City  of  Troy,  61  id. 
.506;  GiUrie  v.  City  of  LocJcport,  122  id.  403.)  If  this 
ridge  was,  as  defendant  claims,  formed  from  drippings  from 
this  piazza  roof,  the  village  oflScers,  from  the  long  existence 
of  this  structure,  were  chargeable  not  only  with  constructive 
notice  of  its  existence  there,  but  with  knowledge  of  the  natural 
consequences  of  maintaining  such  a  structure  in  such  a  posi- 
tion. {Corhett  v.  City  of  Troy,  6  N.  Y.  Supp.  381 ;  Clark 
V.  Donaldson,  49  How.  Pr.  63.)  It  is  the  duty  of  the  appel- 
lant, if  he  desires  to  raise  any  question  here,  to  have  so  made 
his  case  as  to  show  plainly  that  an  erroneous  ruling  was  made 
adversely  to  him,  and  not  to  have  left  that  fact  to  appear  by 
mere  inference  or  conjecture.  {Tousey  v.  Roberts,  114  N.  Y. 
312 ;  Jewell  v.  Van  Steenhurgh,  58  id.  85 ;  Pritcha/rd  v.  Ilirtj 
39  Hun,  378.)  Irrespective  of  any  question  of  possession  of 
funds,  or  means  to  raise  them,  defendant,  as  a  municipal  oor* 
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poration,  is  liable  for  injiirieB  occurring*  through  the  neglect  of 
it^  otficers  to  keep  its  streets  in  repair.  {Conrad  v.  Trustees 
of  ike  ViOage  of  Ithaca,  16  K  Y.  158 ;  Getty  v.  Town  of 
Ilainliny  8  N.  Y.  Supp.  190 ;  Stone  v.  Tovm  of  JPoland,  11 
id,  498 ;  Pomfrey  v.  Village  of  Saratoga  Springs,  104  N.  Y. 
459  ;  Weed  v.  Village  of  Ballston,  76  id.  329  ;  Uines  v.  City 
of  Lockport,  50  id.  236.) 

IIaight,  J.  This  action  was  brought  to  recover  damages 
for  a  personal  injury. 

On  the  23d  day  of  January,  1886,  the  plaintiff,  whilst  walk- 
ing with  her  daughter-in-law  upon  the  sidewalk  on  Broad 
street,  in  the  village  of  Waterford,  slipped  and  fell,  receiving 
the  injuries  for  which  the  jury  has  awarded  damages. 

The  accident  occurred  nearly  in  front  of  the  bar-room  door 
of  the  Worthington  Hotel,  at  about  seven  o'clock  in  the  even- 
ing and  after  it  had  become  dark.  There  is  some  conflict  as 
to  the  condition  of  the  walk,  but  all  agree  that  it  was  slippery. 

It  is  claimed  on  behalf  of  the  plaintiff  that  there  was  a  ridge 
of  snow  and  ice  extending  lengthwise  of  the  walk,  which  was 
four  or  five  inches  thick,  and  that  it  sloped  either  way  from 
the  top  of  the  ridge ;  that  it  was  this  ride:e  that  caused  her  to 
slip  and  fall.  Whilst  on  the  part  of  the  defendant  it  was 
claimed  that  the  ridge  was  composed  of  ice  which  was  formed 
from  water  dripping  from  the  roof  of  the  piazza  in  front  of 
the  hotel.  Considerable  evidence  was  given  in  support  of  this 
contention.  The  trial  court  charged  the  jury  that  if  the  ridge 
was  of  ice  formed  from  the  drip  from  the  roof  of  the  piazza, 
the  defendant  was  not  liable.  Of  this  charge  the  appellant 
does  not  complain.  It  is  claimed  to  be  in  accordance  with  the 
rule  laid  down  in  the  case  of  Kaveny  v.  City  of  Troy  (108  N. 
Y.  571).  Whether  it  is  or  not,  we  do  not  now  deem  it  neces- 
eary  to  consider,  for  the  jury  found  a  verdict  for  the  plaintiff, 
and  must,  therefore,  be  deemed  to  have  found  that  the  ridge 
was  not  so  formed,  and  whilst  we  might  have  reached  a  differ- 
ent conclusion  had  we  teen  called  upon  to  determine  the  fact 
in  the  first  instance,  we  are  of  the  opinion  that  there  is  evidence 
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which  supports  the  verdict  in  this  regard.  It  appears  that  in 
the  early  part  of  the  month,  between  the  fifth  and  eighth^ 
there  was  quite  a  heavy  fall  of  snow ;  that  again,  on  the  nine- 
teenth of  the  month,  there  was  a  fall  of  nearly  eight  inches. 
The  witness  Thomas  Cramer  testified  that  the  ridge  was  five 
or  six  inches  high  and  was  fonned  by  snow ;  that  it  was 
uneven  and  very  8li23pery ;  that  it  had  been  there  about  a 
week  before  she  fell ;  that  it  was  formed  of  snow  packed  down 
and  glazed  over  with  rain ;  that  it  had  never  been  touched ;  that 
it  was  formed  in  part  from  the  snow  that  fell  during  the  last 
storm,  and  in  part  from  that  which  fell  during  the  first  storm. 

This  evidence  is  in  accordance  with  the  verdict,  and  renders 
unavailing  the  exceptions  taken  to  the  refusal  of  the  court  to 
nonsuit. 

It  is  also  claimed  that  the  court  erred  in  submitting  to  the 
jury  the  question  as  to  whether  the  rectocele  from  which  the 
plaintiff  was  found  to  be  suffering  was  occasioned  by  her  fall, 
but  we  think  the  question  was  one  for  the  jury.  It  is  true 
that  one  of  the  physicians  testified  that  child  birth  was  an 
adequate  and  the  usual  cause  of  rectocele,  and  that  he  had  not 
known  of  a  case  where  rectocele  was  occasioned  by  a  fall. 
But  the  other  physicians  differ  with  him  in  this  regard.  Dr. 
Stubbs  testified  that  prolapsis  of  the  posterior  vagina  wall, 
senile  atrophy,  violent  muscular  efforts  of  the  abdominal 
muscles,  a  fall,  or  an  attempt  to  save  one's  self  from  a  fall, 
may  produce  rectocele.  It  is  our  duty  to  consider  this  evi- 
dence in  connection  with  the  fact  that  rectocele  was  discovered 
shortly  after  the  plaintiff  received  her  injury ;  that  none  had 
existed  before,  and  that  all  of  the  symptoms  following  the 
injury  were  such  as  to  indicate  its  existence. 

Exceptions  were  taken  to  the  refusals  to  charge  as  requested, 
but  there  are  none  which  we  think  require  a  new  trial.  They 
have  been  considered  by  the  General  Term,  and  further 
discussion  we  do  not  consider  necessary. 

The  judgment  should  be  aflSrmed,  with  costs. 

All  concur. 

Judgment  afiSrmed. 
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May  Williams,  Respondent,  v.  Cornelius  Williams, 

Appellant. 

The  term  "desertion,"  as  used  in  the  law  of  divorce,  contemplates  a  vol- 
untary separation  of  one  party  from  the  other,  without  justification 
and  with  the  intention  of  not  returning. 

The  marriage  relation  is  not  a  res  within  the  state  of  the  party  invoking 
the  jurisdiction  of  a  court  to  dissolve  it,  so  as  to  authorize  the  court  to 
hind  an  absent  party,  a  citizen  of  another  state,  by  substituted  service 
or  actual  notice  given  without  the  jurisdiction  of  the  court  where  the 
action  is  pending. 

A  judgment,  therefore,  of  divorce  rendered  in  another  stpte  against  a 
resident  of  this  state,  where  there  has  been  no  personal  service  of  pro- 
cess within  the  state  rendering  it,  and  no  personal  appearance  by  the 
defendant  in  the  action,  is  inoperative  and  void  in  this  state. 

Maynard  v.  HiU  (125  U.  S.  190);  CJieely  v.  Clayton  (110  U.  S.  701). 
distinguished. 

A  state  may  adjudge  the  status  of  its  citizens  towards  a  non-resident,  and 
so  long  as  the  operation  of  such  a  judgment  is  kept  within  its  own 
confines,  other  states  must  acquiesce,  but  it  has  no  effect  beyond  the 
limits  of  the  state. 

In  an  action  for  a  separation  the  following  facts  appeared:  The  parties 
were  married  in  this  state  in  1879;  they  lived  together  until  in  April, 
1880,  when  defendant  refused  to  permit  plaintiff  to  live  with  him  unless 
she  would  give  up  all  intercourse  Trithhrr^  niotiirr:  no  reason  was 
disclosed  for  imposing  suchconauion,  andplaintiff  declining  to  accede 
to  it,  they  did  not  thereafter  live  together.  In  1882  defendant  removed 
to  Minnesota;  before  he  left,  plaintiff  offered  unconditionally  in  good 
faith  to  live  with  him;  this  he  refused.  He  procured  a  divorce  in  Minne- 
sota from  plaintiff  on  the  ground  of  desertion;  she  was  personally 
served  out  of  that  state  with  the  summons  and  complaint  in  the  divorce 
suit.  The  judgment-roll  therein  was  offered  in  evidence  and  excluded. 
Held,  no  error. 

The  court  found  as  a  fact  that  defendant  had  abandoned  plaintiff,  and 
rendered  judgment  as  prayed  for  in  the  complaint.  Held,  no  error;  that 
defendant  had  no  cause  of  action  in  this  state  against  plaintiff  for  desei^ 
tion;  that  plaintiff's  act  in  leaving  him  was  not  voluntary,  and  upon 
her  offer  to  return  unconditionally,  defendant  was  not  justified  in  refus- 
ing to  receive  her;  that  plaintiff  being  legally  the  wife  of  defendant 
within  this  state,  must  be  considered  as  legally  entitled  to  all  the  rights 
flowing  from  that  relation  under  the  Constitution  and  laws  of  the  state 
and  of  the  United  States. 

(Argued  October  22,  1891;  decided  December  1,  1891.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  the  first  Monday  of  May,  1889,  which  modified,  and 
sfBrmed  as  modified,  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  'to  obtain  a  judgment  separating 
the  parties  from  bed  and  board  forever,  and  was  based  upon 
an  allegation  that  the  defendant  had  abandoned  the  plaintiff 
in  August,  1882,  and  refused  to  permit  her  to  return  to  him. 

The  defendant  denied  the  allegation  of  abandonment,  and 
alleged  that  the  plaintiff  had  abandoned  him  in  1880. 

He  further  set  up  in  his  defense  a  judgment  of  divorce  in 
liis  favor  from  the  plaintiff,  rendered  in  the  District  Court  of 
Karasay  county,  in  the  state  of  Minnesota,  in  January,  1884, 
which  court  was  alleged  to  be  a  court  of  general  jurisdiction 
under  the  laws  of  that  state. 

The  parties  were  married  in  this  state  in  1879,  and  the 
defendant  resided  here  until  August,  1882,  when  he  removed 
to  Minnesota.  The  plaintiff  continued  to  reside  in  New  York, 
and  was,  at  the  commencement  of  this  action,  a  resident  of 
this  state.  The  summons  and  complaint  in  the  Minnesota 
action  were  personally  delivered  to  her  while  temporarily  stop- 
ping in  Philadelphia.  The  judgment-roll  in  the  Minnesota 
action  was  offered  in  evidence  upon  the  trial  and  excluded. 

The  court  found  as  a  fact  that  the  defendant  abandoned  the 
plaintiff  in  August,  1882,  and  gave  judgment  in  accordance 
with  the  prayer  of  the  complaint. 

Further  facts  appear  in  tlie  opinion. 

Frcmk  U.  Pl<M  for  appellant.  The  judgment  of  the  Min- 
nesota court,  granting  an  absolute  divorce  to  the  husband,  was 
vaUd  and  binding  on  the  wife  in  the  state  of  New  York,  even 
though  the  summons  was  not  served  on  the  wife  in  Minnesota. 
{Maynard  v.  HiU,  125  U.  S.  190 ;  Const  U.  S.  art.  4,  §  1  ; 
JRohhison  V.  Fair^  128  U.  S.  87 ;  Settlemeier  v.  Sullivan,  97 
id.  444;  Oheeli/  v.  Claytofi,  110  id.  701 ;  Cheet^er  v.  WUsan,  9 
Wall.  108;  Burlen  v.  Shaniioti,  115  Mass.  438;  Freeman  on 
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Judg.  §  585.)  The  burden  was  on  the  wife  to  prove  that,  at 
the  time  of  the  service  of  the  Minnesota  process  on  her,  she 
was  not  domiciled  in  a  state  where  the  Minnesota  decree  was 
deemed  valid.  {Burlen  v.  Shannon^  115  Mass.  438;  Van 
Yoorhis  v.  BrinPndU^  86  N.  Y.  18 ;  Moore  v.  Hegeman^  92 
id.  521.)  The  Minnesota  judgment  should  have  been  admitted 
in  evidence  to  show  the  status  of  the  husband  in  Minnesota, 
and  thereupon  the  New  York  decree  should  have  been  limited 
60  as  to  except  him  from  its  operation  at  least  in  Minnesota. 
{People  v,  Bakevj  76  N.  Y.  78.)  The  court  should  have 
found  as  a  conclusion  of  law,  from  the  facts  found,  that  the 
wife  abandoned  the  husband  in  1880.  (Code  Civ.  Pro. 
§§  1762,  1765;  Uhlman  v.  TJhlman,  17  Abb.  [X.  C]  261 ; 
Barlow  v.  Barlow^  2  Abb.  [N".  S.]  259 ;  Shaw  v.  Shaw,  17 
Conn.  195  ;  Fulton  v.  FulUyii^  36  Miss.  618 ;  Pierce  v.  Pierce, 
33  Iowa,  238;  Steen  v.  Steen,  17  Conn.  189;  Hardin  v. 
Har&in,  17  Ala.  250;  People  v.  Pettit,  74  N.  Y.  320;  Wah 
Urmire  v.  Waltermire,  110  id.  187 ;  Davis  v.  Da/oia,  55  Barb. 
133.)  The  wife  having  completely  abandoned  her  husband  in 
1880,  and  having  remained  away  from  him  for  a  long  period, 
his  defense  on  that  ground,  and  even  his  right  to  a  decree  of 
separation,  cannot  be  defeated  by  her  later  offers  to  return  to 
him.  (  Uhlmann  v.  Uhlmanny  17  Abb.  [N.  C]  261 ;  Benkert 
V.  Benkert,  32  Cal.  467 ;  CargiU  v.  Cargill,  1  S.  &  T.  235  ;  Bas- 
ing y.  Baling,  3  id.  516 ;  Hanberry  v.  Hanberry,  29  Ala.  720.) 

Austen  G,  Fox  for  respondent.  The  defendant's  conduct 
in  changing  his  residence  from  New  York  to  St.  Paul,  Min- 
nesota, with  the  intention  of  residing  there  permanently,  his 
refusal  to  allow  the  plaintiff  to  accompany  him,  and  his  insti- 
tution in  Minnesota  of  proceedings  to  secure  a  divorce  from 
the  plaintiff,  all  show  that  before  the  commencement  of  this 
action  he  had  abandoned  the  plaintiff.  (1  Bishop  on  Mar. 
&  Div.  [6th  ed.]  594,  §§  784,  786 ;  Magrath  v.  Magrath,  103 
Mass.  577 ;  Clearman  v.  Clearman,  18  N.  Y.  S.  K.  272 ; 
Ahrenfddt  v.  Ahrenfddt,  Tloff.  Ch.  47,  53  ;  TJhlmam,  v.  Vhl- 
man,  17  Abb.  [N.  C]  237,  259,  260 ;  Mallimon  v.  MaUin- 
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son^  L.  R  [1  P.  <fe  D.]  94 ;  Yeatman  v.  Yeai7nan^  Id.  489, 
491 ;  DaUas  v.  Dallas^  31  L.  T.  271.)  In  order  to  establish 
his  affirmative  defense  that  the  plaintiff  was  guilty  of  aban- 
doning him  in  April,  1880,  the  defendant  was  bound  to 
prove,  by  a  preponderance  of  evidence,  that  when  the  plaintiff 
took  lodgings  with  her  mother  she  did  so  finally  and  with  the 
intention  of  not  returning  to  the  defendant,  and  the  court 
having  passed  upon  this  question  of  fact  adversely  to  the 
defendant  this  court  will  not  review  the  determination  thereof. 
{Clea/rmanY.  Clearma/n,  18  N.  T.  S.  R.  272;  Uhlmicm  v. 
Uhlmmi,  17  Abb.  [N.  C]  260 ;  1  Bishop  on  Mar.  &  Div. 
§  1672 ;  Ahrenfeldt  v.  Ahrenfeldt,  1  Hoff.  Ch.  47.)  The 
finding  of  the  court  that,  as  matter  of  fact,  the  defendant  had 
failed  to  establish  that  the  plaintiff's  act  was  final,  or  was  done 
without  the  intention  of  returning,  has  ample  support  in  the 
evidence  and  is  not  reviewable  in  this  court.  {DeMdi  v. 
DeMdi,  120  K^.  Y.  485 ;  Jmtice  v.  Lany,  52  id.  323.)  Plain- 
tiff's  repeated  efforts  to  bring  about  a  reconciliation  were  more 
than  enough  to  show  both  her  own  good  faith  and  the  defend- 
ant's duty  to  receive  her.  (1  Bishop  on  Mar.  &  Div.  [6th  ed.] 
§  810 ;  Fellows  v.  FelZowa,  31  Me.  342  ;  Grove's  Appeal,  37 
Penn.  St.  443 ;  Miller  v.  Miller,  Saxon's  Ch.  386 ;  Hanherry 
V.  Hanberry,  29  Ala.  719 ;  Crow  v.  Groio,  23  id.  583  ;  English 
V.  English,  6  Grant  Ch.  580 ;  McGuchen  v.  McGahey,  11 
Johns.  281 ;  Blowers  v.  Sturtevcmt,  4  Den.  46 ;  Cunningham 
V.  Irwin,  7  S.  &  R.  247.)  The  copy  of  a  so-called  judgment 
of  a  court  in  Minnesota  was  properly  rejected.  (Bigelow  on 
Est.  [4th  ed.]  675  ;  Plummer  v.  ^Yoodhur1le,  4  B.  &  C.  625 ; 
Frayes  v.  Worms,  C.  B.  [N.  S.]  149 ;  Smith  v.  NiccUs,  7 
Scott,  147;  O'Dea  v.  O'Deu,  101  N.  Y.  23;  Jones  v.  Jon^s, 
108  id.  424 ;  Cross  v.  Cross,  Id.  630 ;  Peojyle  v.  Baker,  76 
id.  78 ;  DeMeli  v.  DeMeli,  120  id.  485 ;  Stone  v.  Pease,  8 
Conn.  541 ;  Pennoyer  v.  Neff,  95  U.  S.  714.) 

Bbown,  J.  The  chief  ground  upon  which  the  appellant 
asks  a  reversal  of  the  judgment  in  this  action  is  that  the  court 
erred  in  refusing  to  find  as  a  conclusion  of  law  that  the  plain- 
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tiff  had  abandoned  him  two  years  prior  to  his  leaving  this  state 
and  taking  up  his  residence  in  Minnesota. 

The  evidence  is  substantially  undisputed  that  the  defendant 
refused  to  permit  the  plaintiflE  to  live  with  him,  unless  she 
absolutely  gave  up  all  intercourse  with  her  mother. 

The  parties  were  married  in  June,  1879,  and  lived  together 
in  a  house  in  59th  street  in  New  York,  until  the  latter  part  of 
April,  1880,  when  the  lease  thereof  expired.  When  prepar- 
ing to  remove  from  this  house,  the  defendant's  command  to 
his  wife  was :  "  When  you  leave  this  house,  you  are  not  to  see 
your  mother.  *  *  *  You  shall  not  go  where  she  is ;  you 
will  have  no  communication  with  her  ;  you  shall  not  write  to 
her — have  no  communication  with  her  whatever.  If  you 
want  to  see  your  mother  you  cannot  go  with  me." 

The  condition  thus  imposed  upon  the  plaintiff  was  never 
withdrawn,  and  under  it  she  refused  to  live  with  the  defendant 

The  cause  for  this  disagreement  is  not  disclosed  in  the 
record,  but  the  evidence  amply  justified  the  conclusion  that 
the  plaintiff  was  always  willing  to  live  vrith  the  defendant  if 
he  would  pennit  her  occasionally  to  visit  her  mother,  and 
before  he  left  the  state  she  offered  unconditionally  and  in  good 
faith  to  return  to  him,  and  this  he  refused  to  permit  her  to  do, 
but  left  New  York  and  took  up  his  residence  in  Minnesota 
where  he  procured  a  decree  of  divorce  against  her. 

Under  these  circumstances  it  is  clear  that  the  defendant 
never  had  a  cause  of  action  in  this  state  against  the  plaintiff 
for  desertion.  That  term  as  used  in  the  law  of  divorce  con- 
templates a  voluntary  separation  of  one  party  from  the  other 
without  justification,  with  the  intention  of  not  returning. 

It  could  not  be  said  in  this  case  that  the  plaintiff's  act  in 
leaving  her  husband  was  voluntary.  It  was  coerced  by  a 
harsli  and  unnatural  condition,  and  she  was  at  no  time  uuM^ili- 
ing  to  return  and  live  with  him  as  his  wife  if  that  condition 
was  withdrawn. 

The  evidence  discloses  nothing  more  than  a  temporary  sepa- 
ration of  the  parties  because  of  a  disagreement.  There  was 
no  desertion  by  either  party,  and  neither  up  to  the  time  of  the 
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husband's  refusal  to  receive  the  plaintiff,  in  the  summer  of 
1882,  had  a  cause  of  action  against  the  other. 

But  upon  the  plaintiff's  offer  to  return  unconditionally,  the 
defendant  was  without  legal  excuse  in  refusing  to  receive  her. 
It  is  also  claimed  that  it  was  error  to  refuse  to  admit  in  evi- 
dence the  record  of  the  Minnesota  decree,  and  upon  this  point 
it  is  claimed  that  the  rule  heretofore  prevailing  in  this  state 
with  reference  to  judgments  of  divorce  rendered  in  other 
states  against  residents  of  this  state  where  there  was  no  per- 
sonal service  of  process  within  the  state  rendering  the  decree 
and  no  personal  appearance  by  the  defendant  in  tlie  action  has 
been  changed  by  recent  decisions  of  the  Supreme  Court  of  the 
United  States. 

In  support  of  this  claim  we  are  referred  by  the  appellant  to 
Mayimrd  v.  ffill  (125  U.  S.  Rep.  190)  and  Cheely  v.  Clayimiy 
(110  id.  YOl). 

The  latter  case  turned  upon  the  construction  of  the  statutes 
of  the  territory  of  Colorado  relating  to  the  service  of  a  sum- 
mons upon  a  non-resident,  and  following  the  decision  of  the 
highest  court  of  the  territory  the  Supreme  Court  held  the 
service  in  the  case  before  it  defective  and  the  decree  void. 

Maynard  v.  HUl  was  an  action  in  equity  to  charge  the 
defendants  as  trustees  of  certain  lands  in  Washington  territory 
and  to  compel  a  conveyance  thereof  to  the  plaintife. 

The  case  involved  the  legality  of  a  legislative  divorce  granted 
by  the  legislature  of  the  territory  of  Oregon,  but  the  consider- 
ation of  this  question  was  by  the  facts  of  the  case  confined 
wholly  to  the  territory  within  which  the  decree  was  granted. 
Neither  case  questioned  the  rule  prevailing  in  this  state,  and 
the  decree  in  Maynard  v.  Hill  goes  no  further  than  that  a 
divorce  granted  without  «3rvice  upon  or  personal  appearance 
of  the  defendant  establishes  the  status  of  the  parties  to  it 
within  the  state  in  which  it  was  rendered.  It  does  not  over- 
rule the  decisions  of  this  state,  but  it  is  in  harmony  with  them, 
as  it  has  never  been  denied  by  our  courts  that  a  state  may 
adjudge  the  status  of  its  citizens  towards  a  non-resident,  and 
that  so  long  as  the  operation  of  the  judgment  is  kept  within 
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its  own  confines  other  states  must  acquiesce.  {People  v. 
Baker,  76  K  Y.  .78-84.) 

This  subject  had  verj?  full  and  careful  consideration  in  the 
case  cited,  which  was  an  extreme  one,  and  until  it  is  squarely 
overruled  by  a  court  of  ultimate  authority,  must  and  will  be 
regarded  as  settling  the  law  in  this  state.  {G^Dea  v.  G^DeOy 
101  ]Sr.  Y.  23 ;  Jone%  v.  J(yiie%,  108  id.  415-424 ;  DeMdi  v. 
DeMdi,  120  id.  485-496.) 

It  is  also  claimed  by  the  defendant  that  the  Minnesota 
decree  should  have  been  admitted  in  evidence  for  the  purpose 
of  limiting  the  effect  of  the  judgment  in  this  state. 

Tins  argument  is  based  upon  the  anticipation  that  the  plain- 
tiflE  may  seek  to  enforce  the  judgment  foi*  alimony  in  the 
jurisdiction  where  the  defendant  resides,  and  upon  the  'fact 
that  the  plaintiff  had  actual  notice  of  the  pendency  of  the 
Minnesota  action. 

The  argument  is  fully  answered  in  the  case  of  O^Dea  v. 
(JDea  and  Jone^  v.  Jones  (mpra). 

In  tlie  former  case  it  appeared  that  the  process  of  the  Ohio 
court  was  actually  delivered  to  tl^e  defendant,  and  she  had 
notice  of  and  was  personally  present  at  the  taking  of  deposi- 
tions on  the  part  of  the  plaintiff  in  Toronto.  This  court  held^ 
however,  that  the  Ohio  court  acquired  no  jurisdiction  over  her 
person,  and  that  the  decree  was  void. 

In  Jones  v.  Jones  a  decree  of  divorce  granted  in  Texas, 
where  etervice  was  made  out  of  the  state,  was  held  valid  on  the 
sole  ground  that  defendant  appeared  in  the  action  and  sub- 
mitted herself  to  the  jurisdiction  of  the  court,  but  it  was  said 
in  that  case  that  ^'  the  marriage  relation  is  not  a  res  within  the 
state  of  the  party  invoking  the  jurisdiction  of  a  court  to  dis- 
solve it,  so  as  to  authorize  the  court  to  bind  the  absent  party, 
a  citizen  of  another  jurisdiction,  by  substituted  service  or 
actual  notice  of  the  proceedings  given  without  the  jurisdiction 
of  the  court  where  the  proceeding  is  pending." 

The  decree  granted  in  Minnesota  being  void  was  properly 
excluded.  It  could  not  be  considered  as  having  any  effect 
upon  the  status  of  the  plaintiff. 
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Being  the  wife  of  the  defendant  within  this  state,  she 
must  be  considered  as  legally  entitled  to  alL  the  rights  flow- 
ing from  tlut  relation  under  the  Constitution  and  laws  of 
the  state  and  of  the  United  States,  and  if  the  result  be  to 
compel  defendant  in  the  jurisdiction  where  he  now  resides  to 
comply  with  our  decree,  that  is  a  right  to  which  she  is  entitled 
under  the  Constitution  of  the  United  States,  and  the  courts  of 
tliis  state  have  no  power  to  deny  it  to  her. 

The  judgment  should  be  affirmed. 

All  concur,  except  Vann,  J.,  not  voting. 

Judgment  affirmed. 


Aabon  T.  Bates,  Appellant,  v.  The  Ledgerwood  Manctao- 

TURiNG  Company,  Respondent. 

An  equitable  title  to  real  estate  is  not  a  subject  of  levy  and  sale  on 
execution.    (1  R.  S.  744,  §  4.) 

To  vest  a  title  in  a  cestui  que  trust,  under  the  provisions  of  the  Revised 
Statutes  (1  R.  S.  728,  §  49,  and  729,  §  58),  declaring  that  a  transfer  of 
real  estate  to  one  or  more  persons,  to  the  use  of  or  in  trust  for  another, 
shall  vest  no  estate  or  interest  in  the  trustee,  it  is  essential  that  the  trust 
be  declared  by  a  deed  or  conveyance  in  writing  (2  R.  S.  184,  §  6),  and 
the  trust  must  have  existed  at  the  time  of  the  grant  to  the  trustee. 

In  an  action  of  ejectment,  plaintiff  claimed  title  under  a  sheriff's  deed 
upon  sale  on  execution  against  the  F.  D.  Co.  Upon  the  trial,  plaintiff 
offered  in  evidence  a  judgment  record,  which  showed  that  one  R.  pur- 
chased the  premises  and  took  conveyances,  paying  a  portion  of  the  pur- 
chase-moneys and  giving  his  bonds,  secured  by  mortgage  on  the 
premises,  for  the  balance;  that  thereafter  an  arrangement  was  made 
between  him  and  said  company  by  which  it  assumed  the  purchases  and 
became  entitled  to  the  benefit  thereof,  and  thereupon  it  paid  to  R.  the 
amount  paid  by  him,  and  thereafter  used  and  enjoyed  the  premises, 
paying  interest  on  the  bonds.  Held,  that  the  record  was  properly 
excluded;  that  the  legal  title  was  in  R.;  that  the  judgment  record 
simply  disclosed  that  the  F.  D.  Co.  bad  an  equitable  title  subject  to 
the  mortgages,  which  title  was  not  saleable  upon  execution;  and  so,  that 
the  sheriff's  deed  conveyed  no  title  to  the  purchaser. 

(Argued  October  23,  1891;  decided  December  1, 1891.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  25,  1889,  which  affirmed  a  judgment 
in  favor  of  defendant,  entered  upon  a  decision  of  the  court  on 
trial  at  Circuit. 

This  was  an  action  of  ejectment  brought  to  recover  the  pos- 
session of  certain  lands  situate  in  the  county  of  Kings.  The 
plaintiff  alleged  that  the  Fibre  Disintegrating  Company,  a 
Kew  Jersey  corporation,  was  seized  in  fee  and  in  possession 
of  the  premises  on  March  13,  1867,  when  one  John  Anson 
recovered  against  the  company  a  judgment  upon  which  was 
issned  execution,  by  virtue  of  wluch  the  premises  were  sold 
and  a  sherifTs  deed  afterwards  made  to  the  plaintiff  pursuant 
to  the  sale ;  that  he  had  since  then  been  seized  in  fee  of  such 
lands,  and  that  the  defendant  unlawfully  entered  into  and 
withheld  the  possession  of  the  premises. 

The  defendant,  by  its  answer,  put  in  issue  the  material 
allegations  of  the  complaint. 

The  plaintiff  proved  judgment  of  Anson  against  the  Fibre 
Disintegrating  Company,  recovered  March  13,  1867,  in 
Supreme  Court  for  $484.22,  and  docketed  same  day  in  Kings 
county,  executions  issued  March  16,  1867,  and  August  2, 
1872,  to  the  sheriff,  who  sold  the  premises  on  last  execution 
and  made  certificate  of  sale  to  one  Armstrong,  who  assigned 
it  to  the  plaintiff,  and  in  January,  1874,  the  sheriff  made  deed 
to  him.  Some  further  evidence  was  offered  by  the  plaintiff 
and  excluded.     Thereupon  the  complaint  was  dismissed. 

Further  facts  are  stated  in  the  opinion. 

A,  P.  Bates  for  appellant.  The  fibre  company  was  seized 
in  fee.  (  Wright  v.  Douglass^  7  N.  Y.  564 ;  Cooh  v.  Bai^r^ 
44  id.  156 ;  1  K.  S.  736,  §  4.)  The  purchase-money  was  fully 
paid  in  1864,  and  the  company  was  entitled  to  a  deed.  {Cook 
V.  Burr,  44  X.  Y.  168 ;  1  GreenL  on  Ev.  [5th  ed.]  §  211 ;  A. 
D.  Co,  V.  I^avitt,  54  N.  Y.  35 ;  IJhhj  v.  Tuffts,  121  id.  172; 
Wright  V.  Douglass^  2  id.  376 ;  Sage  v.  Cartwrightj  9  id.  49 ; 
Kellogg  v.  Kdlogg^  6  Barb.  116.)  The  Statute  of  Uses  and 
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Trusts  has  no  application  to  a  case  where  a  trust  is  expressly 
reserved  by  the  instrument  creating  the  grant,  or  declare^l  by 
another  instrument,  relieving  it  from  the  effect  of  a  secret 
trust.  (  Woerz  v.  Rcidem'icher^  120  X.  Y.  67 ;  Cooh  v.  Barr^ 
4:4  id.  158 ;  Crome  v.  Frothingham^  97  id.  112 ;  A.  IL  O.  M. 
dk  M,  Go,  V.  Andrews^  120  id.  58 ;  Bl^oomer  v.  Sturgis^  58  id. 
174 ;  a  a  Bank  v.  RisUyy  19  id.  377.) 

Ilarriman  <&  Fessenden  for  respondent  The  judgment- 
roll  of  the  New  Jersey  court  was  immaterial,  because  a  cred- 
itor's action  in  the  courts  of  another  state  does  not  create  a 
lien  upon  the  I'eal  estate  of  the  judgment  creditor  situated  in 
this  state,  and  the  appointment  of  a  receiver  does  not  operate 
upon  real  property  until  obedience  to  an  order  directing  the 
owner  to  convey  to  the  receiver.  {Mitchell  v.  BuriAik^  2  Paige, 
606 ;  Smith  v.  Tozer,  42  Hun,  25 ;  C,  Bank  v.  Reilly,  19  N. 
Y.  377.)  The  judgment  was  not  rendered  material  by  reason 
of  any  equitable  title  shown  by  it  in  the  Fibre  Disintegrating 
Company.  (1  K.  S.  746,  §  4  ;  Sage  v.  Cartwright^  1  N".  Y. 
49 ;  A'fison  v.  AUen,  9  Paige,  74 ;  Garfield  v.  Ilattnaker^  15 
N.  Y.  475 ;  Niver  v.  Crain,,  98  id.  47 ;  Bogart  v.  Pea/ry^  1 
Johns.  Oh.  52;  Ocean  Bank  v.  Olcott,  46  K.  Y.  12;  Wright 
V.  Douglass^  2  id.  373 ;  McCartney  v.  Bosi/ioick^  32  id.  57 ; 
Murray  v.  Walker^  31  id.  399  ;  CaZvin  v.  Barker^  2  Barb. 
206 ;  Gerard  on  Titles,  278 ;  Donovan  v.  Slieridam.^  5  J.  &  S. 
256 ;  Tirmn  v.  Marshy  54  N.  Y.  612 ;  Edwards  v.  Farmer^ 
Go,^  21  Wend.  496  ;  Jackson  v.  Parker^  9  Cow.  82  ;  Smith  v. 
Gage^  41  Barb.  87.)  Plaintiff  in  ejectment,  relying  on  a  con- 
veyance to  him  from  a  grantor  other  than  the  state,  must  show 
that  his  grantor  had  either  title  or  possession  claiming  title. 
{Comvng  v.  Miller^  33  Barb.  386 ;  Ilardenhurgh  v.  Lakin^  47 
N.  Y.  109 ;  Stevens  v.  Ilauser^  39  id.  302 ;  Smith  v.  Law- 
rence, 12  Mich.  431 ;  Abbott's  Tr.  Ev.  705 ;  Sedgwick  on 
Titles,  671.) 

Bradley,  J.  The  evidence  introduced  by  the  plaintiff  failed 
to  establish  any  cause  of  action  against  the  defendant.    The  main 
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qnestiouB  arise  upon  the  exceptions  to  exclusion  of  evidence, 
which,  it  is  claimed  on  the  part  of  the  plaintiff,  would  have 
tended  to  prove  that  the  Fibre  Disintegrating  Company  had 
title  to  the  premises  in  question  at  the  time  of  the  recovery  by 
Anson  against  it  in  March,  1867,  and  upon  which  the  judg- 
ment became  a  lien,  and  that  by  the  sheriff's  deed  to  tlie  plain- 
tiff the  latter  took  such  title.  The  question,  therefore,  arises 
whether  the  excluded  evidence  was  suflScient  to  prove  that 
the  F.  D.  Co.  had  a  title  or  interest  in  the  premises  salable  by 
execution  issued  upon  the  judgment,  through  the  sale  on  which 
plaintiff  bases  his  claim  to  right  of  action.  His  offer  was  to 
introduce  in  evidence  a  record  of  the  Court  of  Chancery  of 
the  state  of  New  Jersey  consisting  of  a  bill,  answer  and  decree, 
in  which  one  Ogilby  was  complainant  and  the  F.  D.  Co.  and 
Robert  W.  Russell  were  defendants.  By  which  decree  one 
Morris  was  appointed  receiver  of  the  estate,  right,  title  and 
interest  of  that  company  in  the  premises  in  question  ;  also  a 
conveyance  in  compliance  with  the  decree  by  the  company  of 
all  its  title  and  interest  in  such  lands  to  the  receiver ;  and  a 
conveyance  by  Morris,  as  such  receiver,  and  Russell  to  the 
American  Fibre  Company,  a  corporation  of  the  state  of  New 
York.  This  conveyance  was  made  by  the  receiver  pursuant 
to  the  power  given  him  by  the  decree,  and  by  Russell  to  comply 
in  that  manner  with  the  direction  in  it  for  conveyance  by  him 
to  the  receiver. 

The  complainant  was  creditor  of  the  F.  D.  Co.,  and  the  bill 
was  filed  in  January,  1867,  for  the  appropriation  of  the  estate 
of  that  company  in  the  lands  to  the  payment  of  his  claims, 
and  amongst  other  matters,  he  alleged  that  on  or  about  the 
1st  of  February,  1864,  Russell  purchased  the  premises,  took 
conveyance  and  after  having  paid  a  portion  of  it,  gave  his 
bonds  secured  by  his  mortgages  upon  the  lands  for  the  balance 
($30,000)  of  the  purchase-money  ;  that  Russell  havmg  offered 
to  transfer  the  benefit  of  his  purchases  to  the  F.  D.  Co.,  made 
an  arrangement  with  it  by  which  the  company  assumed  the 
purchases  and  became  entitled  to  the  benefit  of  them,  as 
appeared  by  certain  resolutions  of  the  executive  committee  of 
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the  board  of  directors  of  the  company  adopted  in  March  and 
May,  1864 ;  that  thereupon  the  company  advanced  the  amounts 
of  the  purchase-money  paid  at  the  time  of  the  conveyances  to 
Russell,  and  thereafter  under  such  arrangement  occupied,  used 
and  enjoyed  the  premises  and  had,  up  to  1866,  paid  interest 
on  such  bonds  and  mortgages  and  taxes.  The  allegations  in 
tlie  bill  were  admitted  by  the  answers  of  the  defendants,  and 
decree  was  entered  for  the  relief  prayed  for  by  the  complain- 
ant. The  deeds  before  mentioned  referred  to  the  bill  and 
decree,  and  recited  the  adjudicating  provisions  of  the  latter. 
They  were  dated  in  March  and  April,  1867.  The  deed  to  the 
American  Fibre  Co.  recited  the  adjudication  that  the  F.  D. 
Co.  having  become  entitled  to  the  benefit  of  the  Russell  pur- 
chases, owned  the  premises,  having  the  equitable  title  thereto 
subject  to  such  mortgages  thereon. 

It  is  urged  that  the  bill  answers  decree  and  the  deeds  fur- 
nished evidence  that  the  F.  D.  Co.  was  seized  in  fee  and  in 
possession  of  the  premises  subject  to  the  lien  of  the  judgment 
upon  which  the  execution  sale  was  founded  and  through  which 
the  plaintiff  derived  his  alleged  title.  The  legal  title  repre- 
sented by  the  deeds  was  in  Russell  until  the  conveyance  to  the 
American  Fibre  Company ;  and  the  arrangement  alleged  in 
the  complaint  in  the  chancery  suit  between  him  and  the  F.  D. 
Co.,  pursuant  to  which  that  company  went  into  possession, 
gave  to  the  latter  the  equitable  title  subject  to  the  mortgages. 
The  judgment  was  not  a  lien  upon  such  equitable  estate,  nor 
was  it  salable  upon  execution  issued  upon  such  judgment.  (1 
R.  S.  744,  §  4 ;  JSoffe  v.  Cartwright^  9  N.  T.  49 ;  Groavenor 
V.  Allen,  9  Paige,  74.)  So  far  as  appears  by  the  statement  in 
the  deed  to  the  American  Fibre  Company  executed  by  Russell, 
the  F.  D.  Co.  took  its  interest  in  the  premises  and  possession 
by  the  arrangement  between  them  made  subsequent  to  the 
conveyance  to  Russell,  and  in  assuming  the  purchases  made  by 
him  it  also  assumed  the  payment  of  the  purchase-money  secured 
by  his  bonds  and  mortgages  which  he  remained  liable  to  pay 
to  his  obligees.  And  nothing  appears  to  show  that  the  com- 
j)any  was  entitled  to  take  or  perfect  legal  title  to  the  premises 
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until  he  was  relieved  from  such  obligations.  A  different  ques- 
tion would  have  been  presented  if  it  had  appeared,  in  the 
manner  required  by  statute,  that  Kussell  had  taken  the  convey- 
ances in  trust  for  tlie  company.  In  that  case  the  legal  title 
would  have  vested  in  the  company.  (1  K.  S.  728,  729,  §§  49^ 
58.)  But  to  accomplish  this,  it  was  essential  that  the  trust  be 
declared  by  deed  or  conveyance  in  writing,  etc.  (2  R.  S.  134, 
§  6.)  And  the  trust  must  have  existed  at  the  time  of  the  grant 
to  the  trustee,  although  it  may  have  been  effectually  declared 
afterwards.  ( Wright  v.  Douglass^  7  N.  Y.  564.)  This  the 
deed  executed  by  Russell  to  the  American  Fibre  Co.  failed  to 
do.  And  although  the  F.  D.  Co.  advanced  the  money  for  the 
payments  that  were  made  upon  the  purchases,  it  cannot,  in 
view  of  the  statute,  be  held  that  the  company  took  the  legal 
estate  by  virtue  of  any  trust  resulting  to  it.  (1  R.  S.  728, 
§  51 ;  Garfield  v.  Ilatniaker^  15  N.  Y.  475.)  The  evidence 
offered  would  have  tended  to  prove  no  legal  title  in  the  F.  D. 
Co.,  but  at  most  only  an  equitable  interest  or  estate  derived 
from  arrangement  made  with  Russell  subsequent  to  his  pur- 
chase, and  not  subject  to  lien  of  the  judgment ;  and  as  it  could 
not  be  assumed,  if  the  evidence  had  been  introduced,  that  its 
poeseesion  was  other  than  under  such  arrangement,  the  plain- 
tiff was  rot  prejudiced  by  its  exclusion.  The  execution  sale, 
under  which  the  plaintiff  claimed,  was  ineffectual  to  vest  any 
estate  in  the  sheriff's  grantee.  No  evidence  that  the  premises 
were  in  the  possession  of  the  F.  D.  Co.  prior  to  the  sale  on  the 
execution  was  introduced ;  and  in  view  of  the  issue  made  by 
the  answer,  it  contained  no  admission  to  aid,  without  further 
evidence,  the  claim  of  the  plaintiff. 

It  follows  that  the  judgment  should  be  aflirmed* 

All  concur. 

Judgment  affirmed. 
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George  L.  Pratt,  Appellant,  v.  The  Dwelling  Hoube 
Mutual  Fire  Insurance  Company  of  Orleans,  Niagara 
and  Monroe  Counties,  N,  Y.,  Respondent. 

it  teems  a  director  of  a  fire  insurance  company,  or  a  member  of  its  execu- 
tive committee  has  no  right  to  approve  of  his  own  application  for  a 
policy  in  such  -company. 

Hn  officer  of  such  a  company,  however,  is  not  debarred  from  making  appli- 
cation for  insurance,  and  if  his  application  is  accepted  by  another  officer 
having  authority  to  accept  applications,  the  company  is  bound. 

The  officers  of  a  corporation  organized  under  the  act  providing  **for  the 
formation  of  county  co-operative  insuranoe  companies"  (Chap.  362, 
Laws  of  1880,  amended  by  chap.  171,  Laws  of  1881),  have  the  same 
power  to  waive  defects  or  ratify  invalid  policies  as  officers  in  a  stock  insur- 
ance company. 

Ehxins  V.  Tnmauntain  M.  F.  Ins.  Co,  (9  Allen  329);  Buffum  v.  Fhi/ette  M. 
F.  Ins,  Co.  (8  id.  360);  PHfst  v.  Citizenff  M.  F.  Ins,  Co,  (Id.  602), 
distinguished. 

Where  insurance  is  made  upon  different  kinds  of  property,  each  separately 
valued,  the  contract  is  severable,  even  if  but  one  premium  is  paid,  and 
the  amount  insured  is  the  sum  total  of  the  valuations! 

Plaintiff,  who  was  secretary  of  defendant,  a  corporation  organized  under 
said  act,  presented  a  written  application  to  it,  signed  by  him,  for  insur- 
ance on  certain  property.  The  application  contained  a  clause  by  which 
the  plaintiff  agreed  to  pay  a  sum  specified,  and  such  further  sums  as  he 
should  be  required  to  pay  under  its  rules  and  by-laws.  The  application 
was  approved  by  indorsement  thereon,  made  by  an  officer  of  the  com- 
pany authorized  to  approve  applications,  and  the  premium  specified  was 
paid  by  plaintiff.  The  application  was  presented  to  and  approved  by 
the  executive  committee  at  its  next  meeting,  as  prescribed  by  the 
by-laws,  and  it  was  in  various  ways  recognized  by  the  company.  HMy 
that  plaintiff  was,  by  the  approval  and  payment,  insured  until  notice 
to  the  contrary  w^as  given  to  him. 

By  the  by-laws  of  the  company  its  policies  were  required  to  be  signed  by 
its  president,  or  in  his  absence  by  the  vice-president,  and  to  be  counter- 
signed by  the  secretary.  Plaintiff,  pursuant  to  his  application,  filled  out  a 
blank  policy,  which  had  been  signed  by  the  vice-president.  It  contained 
a  clause  not  permitted  by  the  custom  of  the  company.  Held,  that  con- 
ceding the  policy  to  be  invalid,  it  did  not  affect  the  validity  of  the  con- 
tract made  by  the  application  and  approval;  but  that  the  policy  was 
not  rendered  invalid  by  the  fact  that  it  was  signed  by  plaintiff  as  secre- 
tary, as  that  is  required  both  by  the  statute  and  defendant's  by-laws; 
that  it  was  not  made  void,  but  simply  voidable,  at  the  election  of  the  com- 
pany, by  the  fact  that  its  terms  had  not  been  previously  approved  by  some 
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officer  other  than  plamtiff ;  and  as  the  evidence  permitted  the  inference 
that  the  company,  with  full  knowledge  of  the  facts,  ratified  the  policy, 
and  no  effort  was  made  to  avoid  it  until  after  the  commencement  of  this 

!  action  thereon,  such  efforts  were  ineffectual  and  the  company  was  hound. 

j  I'ratt  V.  D.  H.  M.  F.  Ins.  Go.  (53  Hun,  101),  reversed. 

(Argued  October  26,  1891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  June  22,  1889,  which  denied  a  motion  for  a  new  trial 
and  directed  judgment  in  favor  of  defendant  upon  a  verdict 
directed  by  the  court. 

This  was  an  action  upon  a  policy  of  fire  insurance  alleged 
to  have  been  issued  by  the  defendant  upon  certain  real  and 
personal  property  belonging  to  the  plaintiff.  The  answer 
denied  that  the  defendant  issued  the  policy  in  question,  and 
alleged  that  the  same  was  issued  by  the  plaintiff,  as  secretary 
of  the  defendant,  to  himself,  without  authority,  and  that  it 
was,  therefore,  void.  It  was  further  alleged  that  tlie  real  prop- 
erty covered  by  the  policy  was  subsequently  encumbered  by 
a  mortgage,  given  by  the  plaintiff,  in  violation  of  a  clause  in  the 
contract  prohibiting  subsequent  encumbrances  without  the  con- 
sent of  the  cx)mpany,  and  that  the  policy  thereupon  became  void. 

The  defendant  was  organized  under  chapter  362  of  the 
Laws  of  1880,  as  amended  by  chapter  171  of  the  Laws  of  1881. 
The  business  of  the  company,  as  stated  in  its  by-laws,  which 
are  annexed  to  and  made  a  part  of  every  policy,  is  the  "insur- 
ance of  city  and  village  dwellings  and  their  accompanying 
outbuildings  and  their  contents ;  farm  houses  and  their  accom- 
panying outbuildings  and  their  contents,  and  other  property 
not  more  hazardous,  against  damage  by  fire  or  lightning." 

The  powers  of  the  company,  as  the  by-laws  further  pro- 
vide, are  vested  in  a  board  of  twelve  directors,  who  elect  from 
their  own  number  a  president,  vice-president,  secretary  and 
treasurer.  In  addition  to  the  usual  duties  imposed  on  such 
officers,  it  is  the  duty  of  the  president,  or  in  his  absence  the 
vice-president,  to  sign  all  policies,  which  are  to  be  written  and 
countersigned  by  the  secretary,  who  keeps  the  accounts,  books 
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and  papers  of  the  company,  and  acts  as  its  general  agent 
during  his  term  of  office.  These  three  officers  constitute  an 
executive  committee,  possessing  "  all  the  powers  of  the  board 
of  directors  when  they  are  not  in  session,"  and  are  required  to 
hold  stated  meetings  on  the  second  Saturday  of  January,  April, 
July  and  October,  to  "  examine  and  approve  all  applications 
on  which  policies  have  been  written  during  the  quarter  next 
preceding,  and  cancel  or  modify  all  policies  which  they  do  not 
approve."  Applications  for  insurance  can  be  made  to  any 
director,  but  must  be  approved  by  one  member  of  the  execu- 
tive committee  before  a  policy  can  be  issued.  Any  person 
insured  by  the  company  becomes  a  member  thereof,  and  on 
sustaining  a  loss  is  required  to  "  notify  the  secretary  without 
delay  and  give  any  information  required  by  the  adjusting 
officers,  and  submit  to  examination  under  oath."  The  execu- 
tive committee  is  authorized  to  adjust  and  settle  all  losses. 
"  All  applications  for  insurance,  taken  by  a  person  duly  author- 
ized, take  effect  at  noon  of  the  date  of  the  same,  provided  that 
the  premium  is  actually  paid.  The  property  shall  be  held 
insured  until  the  applicant  is  notified  of  its  modification  or 
rejection  by  the  secretary."  On  the  first  of  each  month, 
agents  and  directors  are  required  to  report  "  to  the  office  "  the 
business  done  by  them  during  the  preceding  month,  and  pay. 
over  the  amount  due  to  the  company,  and  on  the  fifteenth  of 
each  month  the  secretary  is  required  to  pay  over  all  funds  on 
hand  to  the  treasurer.  The  premiums  charged  are  expected 
to  pay  all  ordinary  losses  and  exj)enses,  but  in  case  of  an 
unusual  loss,  an  assessment  upon  members  may  be  made  by 
the  directors,  who  are  to  be  convened  for  that  purpose.  The 
statute  requires  the  president  and  secretary  to  make  an  annual 
report,  under  oath,  showing  the  number  of  policies  issued,  the 
amount  and  kind  of  insurance  and  an  itemized  account  of  the 
moneys  received  by  the  company  during  the  year.  (Laws  of 
1881,  chap.  171,  §  10.)  A  supervisory  committee,  elected  by 
the  members,  is  required  by  tlie  by-laws  to  examine  the  books 
and  vouchers  "  and  report  their  opinion  thereon,  verify  the 
annual  reports  of  the  president  and  secretary  made  under  the 
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requirement  of  the  statute  and  certify  to  the  facts  in  the  case 
as  found  by  them  under  their  hands  and  report  the  same  to 
each  annual  meeting  of  the  menibers."  A  copy  of  the  annual 
report  is  mailed  to  each  member  of  the  company.  The  by-laws 
also  provide  that "  applications  for  insurance  and  membership  " 
must  be  made  om  "  printed  blanks  prepared  by  the  executive 
committee  *  *  *  without  *  blanketing '  f o*  one  member 
more  than  another." 

Further  facts  are  stated  in  the  opinion. 

John  J,  Ryan  for  appellant.  As  the  premium  was  paid  by 
crediting  it  to  defendant  on  its  books  and  turning  over  the 
proper  amount  therefor  to  Mr.  Chamberlain,  the  new  secretary, 
the  contract  was  complete  without  the  policy.  {Rhodes  v.  R, 
P.  Ins.  Co,^  5  Lans.  71 ;  Whittake)*  v.  F.  U.  Ins.  Co.,  29  Barb. 
312 ;  Freid  v.  R.  Ins.  Co.,  50  N.  Y.  243-250 ;  Cooper  v.  1\ 
M.  Ins.  Co.,  7  Nev.  116;  Avduhon  v.  E.  Ins.  Co.,  27  N.  Y. 
216 ;  Perkhis  v.  W.  Ins.  Co.,  4  Cow.  645 ;  Laws  of  1880, 
chap.  362,  §  1 ;  Laws  of  1881,  chap.  171,  §  1 ;  Morawetz  on 
Corp.  §  370 ;  Angell  &  Ames  on  Corp.  §  325.)  If  it  be  con- 
tended that  there  existed  any  judicial  function  in  Pratt,  as 
secretary,  in  writing  out  policies  or  applications  which  had 
been  regularly  approved  by  another  member  of  the  executive 
committee  —  notwithstanding  the  by-laws  —  so  as  to  render 
him  incapable  of  issuing  a  legal  policy  for  himself,  then  the 
law  is  that  a  policy  so  issued  by  him  is  not  void,  but  simply 
voidable,  at  the  option  of  the  company.  (Story  on  Agency 
[6th  ed.],  §  210;  Paley  on  Agency,  33-36;  1  Liverm.  on 
Agency,  chap.  8,  §  6 ;  3  Chitty  on  Cont.  216,  217,  chap.  3 ; 
Woodhouse  v.  Meredith,  IJ.  &  W.  204,  224 ;  Morse  v.  Royal, 
12  Ves.  355 ;  Lowther  v.  Lowther,  13  id.  95,  103 ;  Saunder- 
son  V.  WalJfer,  Id.  601 ;  Fowler  v.  B.  S.  Bank,  23  Abb.  [N. 
C]  158  ;  Boerum  v.  Schenck,  41  N.  Y.  182 ;  S.  N.  Bank  v. 
BuH,  93  id.  233,  246,  247  ;  Roidston  v.  RouUtan,  64  id.  654.) 
A  voidable  contract  may  be  acquiesced  in  and  ratified  by  the 
principal.  (Bishop  on  Cont.  §  846  ;  Story  on  Agency,  §§  242, 
244,  247,  248  ;  Hagedom  v.  OUverson,  2  M.  &  S.  485  ;  L.  K. 
SioKELs— Vol.  LXXXV.        27 
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[9  Q.  B.]  577 ;  Webster  v.  P.  Lis,  Co.,  36  Wis.  67,  71 ;  N.M. 
Z.  Ins.  Co.  V.  G.  F.  Ins.  Co.,  40  id.  446,  452 ;  Cans  v.  S.  P. 
F.&M.  Ins.  Co.,  43  id.  108,  111 ;  Joliffe  v.  M.  M.  Ins.  Co., 
39  id.  111.)  If,  in  any  negotiations  or  transactions  with  the 
insured,  after  knowledge  of  the  forfeiture,  it  recognizes  the 
continued  validity  of  the  policy,  or  does  acts  based  thereon,  or 
requires  the  insured  by  virtue  thereof  to  do  some  act  or  incur 
some  trouble  or  expense,  the  forfeiture  is,  as  matter  of  law, 
waived.  (Wood  on  Ins.  951,  994,  §  452 ;  Badger  v.  G.  F. 
Ins.  Co.,  49  Wis.  390 ;  Webster  v.  P.  Ins.  Co.,  36  id.  671 ;  P. 
F.  Lis.  Co.  V.  Kettle,  39  Mich.  51 ;  Vide  v.  G.  Ins.  Co.,  26 
Iowa,  9 ;  Frost  v.  S.  M.  Ins.  Co.,  5  Den.  154 ;  VioH  v.  G.  M. 
Ins.  Co.,  19  Barb.  440 ;  Carroll  v.  C.  O.  Ins.  Co.,  10  -Abb. 
Pr.  [N.  S.]  166 ;  M.  M.  B.  Asm.  v.  Beck,  77  Ind.  203 ;  May 
on  Ins.  §  505  ;  Cans  v.  S.  P.  F.  iik  M.  Ins.  Co.,  43  Wis.  108, 
111 ;  Joliffe  V.  M.  M.  Ins.  Co.,  39  id.  Ill ;  hrdmann  v.  M. 
Ins.  Co.,  44  id.  376 ;  Kahox  v.  P.  M.  L.  Ins.  Co.,  21  K  Y. 
S.  R.  203,  208 ;  Ro»wdl  v.  E.  A.  Union,  13  Fed.  Rep.  840 ; 
23  Abb.  [N.  C]  145,  158  ;  3  Corayn's  Digest,  614 ;  Sanger  v. 
Wood,  3  Johns.  Ch.  416,  421 ;  Fcmler  v.  B.  S.  Bank,  23  Abb. 
[N.  C]  140 ;  2  Hermann  on  Estop.  §  1204.)  The  contract 
wafi  severable,  and  in  any  event  plaintiff  would  be  entitled  to 
recover  for  the  personal  property.  {MerriUv.  A.  Ins.  Co.,  73 
N.  Y.  452 ;  SchusUr  v.  D.  C.  Ins.  Co.,  102  id.  260 ;  Smith  v. 
H.  Ins.  Co.,  14  N.  Y.  S.  R.  106-109.)  All  of  Pratt's  acts 
were  ratified  and  all  irregularities  were  waived,  and  having 
once  thus  elected,  the  company  became  irrevocably  bound.  (2 
Hermann  on  Estop.  §  1204 ;  Ames  v.  If.  Y.  U.  Ins.  Co.,  14 
K  Y.  253 ;  LiddU  v.  M.  F.  Ins.  Co.,  29  id.  184 ;  Frost  v. 
Ins.  Co.,  5  Den.  154;  Bothen  v.  Ins.  Co.,  35  N.  Y.  131; 
Hotchkiss  V.  G.  Ins.  Co.,  5  Tlun,  90 ;  BenningTioff  v.  Ins.  Co., 
93  N.  Y.  495 ;  Yiaa  v.  /">?«.  ^o.,  19  Barb.  446 ;  Goit  v.  Ins. 
Co.,  25  id.  189.) 

8.  F.  Filkins  for  respondent.  The  application  was  pre- 
liminary, when  the  policy  was  issued  it  then  became  the 
eontract,  and  the  application  then  ceased  to  have  vitality ;  and 
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the  policy  having  been  issued  without  knowledge  of  the  com- 
pany and  without  participation  by  any  of  its  officers,  it  was  an 
insurance  by  Pratt,  the  agent,  upon  his  own  property,  without 
any  authority  whatever,  and  so  voidable  by  the  defendant, 
(Wood  on  Ins.  §  102 ;  U.  Ins.  Co.  v.  T.  Ins.  Co.,  17  Barb. 
132;  Marie  v.  Garrison,  13  Abb.  [K  C]  210;  Voltz  v. 
Blackman,  64  N.  Y.  UO;  A.  R.  Co.  v.  Blaikie,  1  McQ. 
Ml.)  No  act  of  the  defendant  rendered  the  applicatioa 
or  poKcy  unavoidable  by  it.  There  is  no  waiver  or  estoppel 
in  this  case.  {KrugK  v,  L.  Ins.  Co.,  77  Penn.  St  15 ; 
Wood  on  Ins.  §§  102,  308,  542 ;  10  Mete.  216 ;  9  AUen, 
829,  331;  3  id.  602;  Id.  360;  14  Gray,  204;  11  Cush.  265; 
Pitny  V.  O.  F.  Ins.  Co.,  65  K  Y.  6-21 ;  May  on  Ins.  §§  146, 
147,  148 ;  8  Gray,  28 ;  12  Gush.  469  ;  51  Penn.  St.  402 ;  18 
la.  319 ;  Id.  425 ;  30  id.  133 ;  7  Cranch.  396 ;  58  Md.  463 ; 
45  N.  H.  292 ;  49  Md.  307 ;  112  Mass.  150 ;  45  N.  J.  177.) 
The  mortgage  put  upon  the  real  estate  without  consent  of  the 
defendant  in  writing,  was  a  clear  violation  of  section  4,  article 
5  of  by-laws ;  and  rendered  the  policy  void,  so  far  as  the  real 
estate  was  concerned.  {Bailey  v.  H.  F.  Ins.  Co.^  80  N.  Y. 
21 ;  Green  v.  H.  F.  Ins.  Co.,  82  id.  517 ;  Colt  v.  P.  F.  Ins. 
Co.,  54  id.  595 ;  McNiemey  v.  A.  Ins.  Co,,  48  Hun,  239.) 
There  was  nothing  required  of  the  plaintiff  by  the  defendant 
concerning  its  investigation  of  the  origin  of  the  fire,  or  the 
amount  of  property  destroyed;  which  was  an  acknowledg- 
ment of  the  validity  of  the  policy  or  waiver  of  any  forfeiture. 
{Titus  V.  G.  F.  Ins.  Co.,  81  N.  Y.  410;  Lake  v.  A.  Ba/nk, 
3  Abb.  Ct.  App.  Dec.  10.)  All  the  facts  which  the  evidence 
tends  to  prove  bearing  upon  the  question  we  must  deem 
assumed  by  the  judge  with  the  plaintiff's  consent.  {Price  v. 
Eeyes,  1  Hun,  177 ;  M.  N.  Bank  v.  Sirret,  97  K  Y.  320.) 
The  doctrine  of  estoppel  cannot  apply  to  force  a  ratification. 
{Baker  v.  U.  M.  L.  Ins.  Co.,  43  K  Y.  283 ;  Robey  v.  A.  C. 
Ins.  Co.,  120  id.  510.)  But  if  this  policy  had  once  been  valid, 
and  if  plaintiff  had  nothing  but  a  forfeiture  to  overcome  — 
yet  there  is  nothing  in  this  case  which  proves  that  the  defend- 
ant, after  knowledge  of  the  forfeiture,  had  chosen  to  recog- 
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nize  the  continued  validity  of  the  policy.  (1  Wood  on  Ins. 
204,  §  102 ;  Robertson  v.  M,  L,  Ins.  Co.,  88  N.  Y.  541,  545 ; 
Weed  V.  Z.  <j&  Z.  F.  Lis,  Co,^  116  id.  118 ;  Munson  v.  S,  G, 
i&  a  E.  li.  Co.,  103  id.  73,  74,  75 ;  M.  E.  W.  Co.  v.  M.  R. 
W.  Co.,  14  Abb.  [K  C]  255.) 

Vann,  J.  Upon  the  trial  of  this  action  there  was  a  sharp 
conflict  of  testimony,  but  at  the  close  of  all  the  evidence,  the 
court  granted  a  nonsuit  on  motion  of  the  defendant  and  the 
plaintiff  excepted.  As  was  said  by  the  court  in  Clemenee  v. 
City  of  Auburn  (66  N.  Y.  334,  338),  "  tlie  plaintiff  did  not 
assent  to  any  proposition  of  fact  assumed  either  by  the  counsel 
for  tlie  defendant  or  the  court,  and  is  not  concluded  by  omit- 
ting to  request  that  the  whole  case  or  any  particular  question 
should  have  been  submitted  to  the  jury.  If  in  any  view  of 
the  evidence  a  verdict  might  have  been  rendered  for  the  plain^ 
tiff,  or  if  there  were  questions  of  fact  which  might  have  been 
determined  for  the  plaintiff,  and  which,  if  determined  in  his 
favor,  would  have  entitled  him  to  recover,  the  case  should  not 
have  been  taken  from  the  jury."  {Sheridan  v.  Brooklyn 
City,  etc.,  R.  R.  Co.,  36  N.  Y.  39 ;  Colt  v.  Sixth  Ave.  R.  R. 
Co.,  49  id.  671 ;  Train  v.  Holland  Purchase  Ins.  Co.,  62  id. 
598.) 

For  the  purpose  of  this  review,  therefore,  all  questions 
involving  the  credibility  of  witnesses  must  be  resolved  in 
favor  of  the  plaintiff  and  such  facts  deemed  established  as 
upon  any  reasonable  view  of  the  evidence,  the  jury  could  have 
found  in  his  interest 

The  facts,  as  the  jury  might  have  found  them  had  the  case 
been  submitted  to  them  for  decision,  are  as  follows :  On  Satur- 
day, July  11,  1885,  the  plaintiff,  who  had  been  the  secretary 
of  the  defendant  ever  since  its  organization,  filled  out  a  blank 
application  for  insurance  upon  his  own  property,  intending  to 
present  it  to  the  executive  committee,  which  was  required  by 
the  by-laws  of  the  company  to  meet  in  quarterly  session  on 
that  day.  The  application  was  for  insurance  to  the  amount 
of  $500  on  a  wine  house  and  cellar  belonging  to  the  plaintiff^ 
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and  $1,500  on  his  personal  property  kept  stored  therein,  and 
was  in  the  usual  form,  except  that  the  custom  of  the  company 
did  not  permit  personal  property  to  be  described  by  a  blanket 
clause.  The  application  was  signed  by  the  plaintiff,  who  by 
the  last  clause  thereof,  agreed  to  pay  to  the  defendant  the  sum 
of  $11  and  bound  himself  to  pay  it  such  further  sums  as 
should  be  necessary  to  meet  all  legitimate  losses  and  expenses, 
according  to  its  rules  and  by-laws.  The  executive  committee, 
which  was  at  this  time  composed  of  Edward  E.  Russell,  George 
Brown  and  the  plaintiflE,  by  virtue  of  the  offices  then  held  by 
them,  respectively,  of  president,  vice-president  and  secretary, 
held  no  meeting  that  day,  as  no  que  attended,  except  the  plain- 
tiflf.  Within  a  ds,y  or  two  the.  plaintiff  met  Mr.  Brown,  and 
handing  him  the  application,  told  him  that  he  wished  to  apply 
for  insurance  on  his  wine  house.  Mr.  Brown  took  the  appli- 
cation in  his  hands,  opened  it,  looked  it  through  ae  if  reading 
it  and  then  indorsed  his  approval  thereon  as  a  member  of  the 
executive  committee,  by  writing  his  name  in  the  proper  blank 
space,  as  the  plaintiff  had  done  before  him.  The  plaintiff  then 
went  to  the  office  of  the  company,  filled  out  a  policy  to  him- 
self, according  to  the  application,  and  signed  it  as  secretary, 
Mr.  Brown  having  already  signed  it  with  others,  in  blank,  as 
vice-president.  At  the  same  time  the  policy  was  entered  on 
the  "  policy  register "  by  Mr.  Pratt,  as  follows,  the  heads  of 
the  columns  and  the  entries  beneath  being  given  as  if  continu- 
ous :  "  Number  of  policy,  747 ;  name  of  insured,  George  L. 
Pratt ;  postoffice,  Ridgeway,  Orleans  county ;  date,  July  11, 
1885  ;  term,  three  years  ;  amount  insured,  third  class,  $2,000 ; 
amount  of  premium,  $10;  total  amount  insured,  $2,000; 
total  amount  of  premium,  $10."  He  also  charged  himself 
on  the  ledger  with  the  amount  of  the  premium,  $10,  and 
credited  himself  with  $1  as  the  commission  on  the  same  to 
which  he  was  entitled  according  to  the  by-laws.  He  filed 
the  application  with  the  papers  of  the  company,  took  the 
policy  home  and  put  it  witl  his  other  policies,  one  at  least 
of  which  was  issued  by  the  defendant,  but  under  what  cir- 
cumstances, or  by  whom  signed,  did  not  appear.      The  first 
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policy  ever  issued  by  the  defendant  was  to  the  plaintiff  on  tliis 
same  wine  house  and  cellar.  It  was  based  on  an  application 
approved  by  the  plaintiff,  Mr.  Brown  and  one  Downey,  who 
was  president  at  the  time,  was  "written  and  countersigned  by 
the  plaintiff,  as  secretary,  and  continued  in  force  for  three 
years,  and  until  it  expired  by  limitation.  The  next  quar- 
terly meeting  of  the  executive  committee,  after  the  appli- 
cation in  question  had  been  made,  was  held  October  10, 
1885,  and  all  of  the  members  were  present  According  to 
the  testimony  of  the  plaintiff  eleven  applications,  including 
his  own,  were  presented  to  and  approved  by  the  committee  at 
that  meeting,  and  were  so  recorded  on  the  minutes  of  its  pro- 
ceedings, as  kept  by  him.  Some  of  the  applications  were 
approved  by  the  indorsement  of  names  thereon,  but  none  in 
the  bundle  containing  the  plaintiff's  were  so  indorsed.  Mr. 
Bussell,  the  president,  when  requested  by  the  plaintiff  to  look 
over  those  applications,  said :  "  If  they  have  two  names  on,  I 
wont  bother  with  them.  I  want  to  make  this  next  train." 
The  application  in  question  was  not  otherwise  shown  to  Mr. 
Russell  at  that  time  and  he  did  not  examine  it,  or  any  other  in 
the  package  containing  it.  The  applications  were  always  thus 
presented  to  the  committee  "in  bulk."  In  December,  1885, 
the  plaintiff  mortgaged  the  premises  insured  to  one  Salisbuiy 
and,  as  secretary  of  defendant,  indorsed  its  consent  thereto, 
both  upon  the  policy  and  the  application.  The  premium 
accompanying  the  application  was  paid  over,  with  other  mon- 
eys, to  the  treasurer  of  the  company  and  still  constitutes  a  part 
of  its  assets.  It  does  not  appear  that  an  annual  report  was 
made  at  the  close  of  the  year  1885,  exeept  as  it  may  be  pre- 
sumed that  the  statute  was  obeyed,  nor  whether  this  policy 
and  premium  were  included  in  the  statement  of  the  affairs  of 
the  company  as  required  by  law.  (L.  1881,  ch.  171,  p.  217, 
§  14.)  On  January  19,  1886,  one  Chamberlain  was  elected 
secretary  in  the  place  of  the  plaintiff,  who  thereupon  delivered 
all  the  books  and  papers  ofithe  company,  including  the  appli- 
cation in  question,  to  that  officer.  In  December  of  the  same 
year  the  plaintiff  called  on  Mr.  Chamberlain  to  renew  a  policy 
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on  his  dwelling-house  then  about  to  expire,  and  asked  him  to 
produce  said  application  on  the  wine-house  and  another  on  liis 
tenant-house,  stating  that  the  policies  were  with  Mr.  Salisbury 
and  he  wished  to  see  when  they  expired.  The  application  was 
thereupon  produced  by  the  secretary,  having  thereon  in  plain 
sight  the  consent  to  the  mortgage  and  the  approval  of  Brown 
and  Pratt  only.  The  annual  report  for  the  year  1886,  sworn 
to  by  the  president  and  secretary,  stated  that  one  liundred  and 
ninety-four  poUcies  were  then  in  force,  one  of  them  being  the 
policy  in  suit,  and  that  the  amount  of  the  outstanding  risks 
was  $235,521,  which  included  the  risk  in  question  of  $2,000. 
The  report  also  stated  the  casli  on  hand,  including  in  the  r^gre- 
gate,  but  not  specifically  naming,  the  premium  paid  by  the 
plaintiff.  The  supervisory  committee,  appointed  to  examine 
the  books,  verify  the  annual  report  and  certify  the  facts  as 
found  by  them,  reported  that  after  making  a  full  examination 
of  the  books  and  comparing  them  with  the  financial  report  of 
the  president  and  secretary,  they  found  that  the  figures  agreed. 
On  Tuesday,  August  2, 1887,  more  than  two  years  after  the 
date  of  the  policy  and  eighteen  months  after  tlie  plaintiff  had 
ceased  to  be  secretary,  the  wine-house,  cellar  and  contents  were 
destroyed  by  a  fire,  which  occurred  at  midday.  The  value  of 
the  property  burned  largely  exceeded  the  amount  of  insurance 
thereon.  That  same  afternoon  the  plaintiff  asked  Mr.  Cham- 
berlain, who  was  still  secretary,  to  let  him  see  the  application, 
stating  that  his  policy  was  with  Mr,  Salisbury  and  he  did  not 
remember  the  amount  of  liis  insurance.  Mr.  Chamberlain 
handed  him  the  application  and,  after  it  had  been  examined, 
took  it  back.  The  next  day  formal  notice  of  the  loss  was  given 
to  the  secretary,  and  two  days  later  the  executive  committee  met 
the  plaintiff,  when  the  president,  Mr.  Downey,  asked  him  if 
he  had  brought  his  policy.  He  answered  that  he  had  not,  as 
it  was  in  the  control  of  Mr.  Salisbury  as  collateral  security  to 
a  mortgage.  The  application  was  produced  and  the  blanket 
clause  criticised.  On  being  asked  if  he  had  made  out  a  list  of 
his  loss,  plaintiff  answered  no,  and  later  in  the  day  the  presi- 
dent furnished  him  with  blank  proofs  of  loss  and  requested 
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him  to  fill  them  up  that  evening,  which  he  did,  and  delivered 
them  to  "the  secretary  the  next  day.  The  same  day  the  com- 
mittee called  on  him  at  his  house  and  asked  to  see  his  books, 
and  when  they  were  produced,  he  was  informed  that  they 
wanted  to  know  what  his  sales  were  for  the  past  year,  and  he 
said  that  he  would  figure  it  up  and  let  them  know.  Soon 
after  he  took  his  journal  to  the  committee,  gave  them  the 
amount  of  his  sales  for  1884, 1885  and  1886,  and  on  being  told 
that  they  wanted  to  go  further  back,  he  went  for  another 
journal,  but  could  not  find  it  He  was  asked  if  he  could  not 
get  at  it  in  some  other  way,  and  thereupon  spent  about  an  hour 
in  picking  the  accounts  out  of  liis  ledger,  and  as  he  read  them 
oflE  the  secretary  took  down  the  amounts.  He  was  told  to  con- 
tinue the  work  with  the  secretary  the  next  day,  which  he  did 
for  half  an  hour,  when,  having  found  the  missing  journal,  he 
furnished  the  rest  of  the  information  in  five  or  ten  minutes. 
Soon  after  he  filed  with  the  secretary  an  additional  proof  of  loss. 
Each  proof  of  loss  comprised  many  items  and  both  together 
fill  over  seven  printed  pages  of  the  case.  During  these 
repeated  interviews  with  the  adjusting  committee,  Mr.  Brown, 
the  vice-president,  and  the  director  who  approved  the  applica- 
tion, was  present,  and  the  committee  with  full  knowledge  of 
all  the  facts,  did  not  elect  to  avoid  the  policy,  but  in  all  that 
they  said  and  did,  prior  to  the  commencement  of  the  action, 
treated  it  as  a  subsisting  contract,  vahd  in  origin  and  valid  at 
the  time  of  the  fire.  No  offer  was  ever  made  to  return  the 
premium,  although  there  is  no  provision  for  its  forfeiture  to 
the  company  in  case  the  risk  never  attached  or  the  policy 
became  void. 

The  main  question  presented  for  decision  is,  assuming  that 
these  facts  were  established,  could  the  jury  have  found,  under 
proper  instructions  from  the  trial  court,  tliat  there  was  a  valid 
contract  between  the  parties.  The  plaintiff  could  not  insure 
himself  in  the  name  of  the  defendant,  and  if  the  supposed 
contract  rested  on  his  action  alone,  there  would  be  no  room  for 
serious  controversy.  {Neuendorf^  v.  JVarld  MuU  Life  Ins. 
Co.y  69  N.  Y.  389.)    But  tlie  acts  of  others,  who  represented 
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the  defendant  only,  intervened,  and  it  is  claimed  that  through 
their  action  the  company  waived  its  right  to  avoid  the  policy 
and  ratified  it  as  a  good  and  binding  contract.  While  the 
plaintiff  had  a  right  to  fill  out  liis  own  application,  he  had  no 
right  to  approve  it,  either  as  a  director  or  as  a  member  of  the 
executive  committee,  because  it  is  the  policy  of  the  law  to 
prevent  an  agent,  entrusted  by  his  principal  with  the  discharge 
of  duties  involving  the  exercise  of  judgment  and  discretion, 
from  making  a  contract,  in  which  he  has  a  personal  interest, 
that  may  conflict  with  the  interest  that  he  is  bound  to  protect 
as  the  agent  of  another.  (iV^.  Y.  Central  Ins.  Co.  v.  National 
Protection  Ins.  Co,^  14  K.  Y.  85 ;  Voltz  v.  Bhichmar^  64  id. 
440 ;  1  May  on  Ins.  [3d  ed.]  §  125.)  Mr.  Brown,  however, 
was  under  no  such  disability,  but  as  a  director  he  was  empow- 
ered to  receive,  and  as  a  member  of  the  executive  committee 
to  approve,  the  application.  His  approval  and  the  payment 
of  the  premium  bound  the  risk,  and,  by  virtue  of  the  by-laws, 
the  plaintiff  was  thereby  insured  until  notice  to  him  of  the 
contrary,  which  was  never  given.  The  learned  trial  judge 
was  inclined  to  this  view,  but  he  held  that  when  the  policy 
was  issued,  the  application  had  fulfilled  its  office,  and  that  the 
insurance  from  that  time  depended  on  the  policy  and  not  on 
the  application.  But  if  the  policy  was  void,  or  if  voidable 
and  it  was  avoided  by  the  company,  how  coidd  it  affect  the 
valid  application,  which  was  not.  dependent  upon  it  ?  A  void- 
able act,  when  lawfully  declared  void,  is  the  same  as  if  it  had 
been  void  ah  initio.  Can  an  act,  void  in  inception  or  by  due 
declaration,  have  any  legal  force  \  Can  a  valid  contract  be 
merged  into  a  void  contract  %  Can  that  which  does  not  exist, 
and  is  the  same  as  if  it  never  had  existed,  destroy  that  which 
does  exist  %  Moreover,  the  statute  under  which  the  defendant 
was  incorporated,  provides  that  all  policies  shall  be  signed  by 
the  president  and  secretary ;  that  the  president  and  secretary 
shall  be  directors ;  that  the  directors  shall  be  members,  and 
that  every  person,  in  order  to  become  a  member,  must  sign  an 
application  for  insurance.  Does  not  the  statute,  therefore, 
contemplate  that  the  secretary  shall  sign  his  own  policy? 
SiCKELS  —Vol.  LXXX V.        28 
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How  otherwise  can  its  commands  be  obeyed,  for  the  secretary 
is  required  to  sign  all  policies,  and  he  is  also  required  to  take 
out  insurance  ?  But  the  signing  by  the  secretary  would  be 
merely  clerical,  if  the  terms  of  the  contract  had  been  pre- 
viously assented  to  by  other  officers  of  the  company,  and  we 
refer  to  the  statute  simply  to  show  that  the  policy  was  not 
void  because  signed  by  the  secretary.  We  think,  however, 
that  it  was  voidable  at  the  election  of  the  company,  because 
its  terms  had  not  been  previously  approved  by  some  officer 
who  represented  the  company  only.  Such  was  the  position 
taken  by  the  defendant  when  moving  for  a  nonsuit  There- 
fore, when  the  executive  committee  met  on  October  10,  1885, 
a  valid  application,  effective  as  an  insurance  contract,  had  been 
made  and  a  voidable  poUcy  issued  thereon.  The  defendant, 
through  Mr.  Brown,  knew  of  the  former,  but  is  not  shown  to 
have  known  of  the  latter,  except  inferentially.  If  the  plain- 
tiff is  to  be  beUeved,  the  application  was  then  approved  by 
the  executive  committee  and  the  temporary  insurance  thereby 
rendered  permanent.  {Fried  v.  Royal  Ins.  Co.^  50  N.  Y. 
243  ;  Audyhon  v.  Excelsior  Ins.  Co.^  27  id.  216.) 

After  the  new  secretary  came  in  and  the  application, 
together  with  the  books  containing  entries  relating  to  the 
policy  and  the  premium  thereon,  were  turned  over  to  him,  the 
company  had  the  means  of  knowing  that  a  policy  had  been 
issued.  His  attention  was  called  directly  to  the  subject  some 
montlis  later  when  the  plaintiff  asked  him  for  this  application 
and  he  produced  it.  The  premium  paid  by  the  plaintiff 
passed  through  the  usual  channel  into  the  defendant's  treasury, 
where  it  still  remains.  At  the  close  of  the  year  1886,  the 
officers,  of  whom  plaintiff  was  not  tlien  one,  included  the 
policy  and  its  amount  in  their  annual  report,  not  by  si^ecilic 
mention,  but  necessarily  counting  it  to  make  out  the  number 
and  amount  reported.  The  supervisory  committee,  after 
making  a  full  examination  of  the  books,  certified  that  the 
report  was  correct.  The  b(X)k8,  with  their  "  perfect  record  of 
all  the  transactions  of  the  company,"  were  required  by  law  to 
be  "  kept  open  for  the  inspection  of  every  member,"  every 
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day  except  Sundays  and  legal  holidays.  (L,  1880,  eh.  362^ 
p.  541,  §  5.) 

A  year  and  a  half  after  the  plaintiff  went  out  of  office,  the 
fire  occurred,  and  the  executive  committee,  after  receiving 
specific  notice  that  a  policy  had  been  issued,  and  that  it  was  in 
the  hands  of  the  mortgagee,  met  as  an  adjusting  committee. 
With  the  open  application  in  their  hands,  and  without  a  word 
to  indicate  that  they  elected  to  avoid  the  pohcy,  they  met  the 
plaintiff,  asked  him  to  fill  out  the  blank  proofs  of  loss  which 
they  gave  him,  called  for  his  books,  required  him  to  furnish 
information,  which  they  knew  involved  trouble  and  loss  of 
time  to  obtain,  and  not  until  the  action  was  commenced,  so  far 
as  appears,  was  any  step  taken  to  avoid  the  policy.  We  think 
that  the  evidence  permitted  the  inference  that  the  company, 
with  knowledge  of  the  facts,  ratified  the  policy,  and  that  the 
effort  to  avoid  it,  after  suit  begun  thereon,  was  wholly  ineffectual. 
{TUus  V.  Glens  FaUs  Ins.  Co.,  81  N.  Y.  410 ;  Rohy  v.  Araeri- 
can  Cental  Ins.  Co.,  120  id.  510;  HyM  v.  Clark,  118  id. 
563.) 

A  question  as  to  the  power  of  defendant's  officers  to  waive  or 
ratify  is  raised  by  the  defendant,  and  we  are  asked  to  decide 
it.  The  argument  is  made  that  there  is  a  distinction  between 
stock  and  mutual  companies,  because  the  insured  has  no  voice  in 
the  former  while  he  is  a  part  of  the  insurer  in  the  latter ;  that 
each  officer  is  his  agent  to  a  limited  extent,  and  cannot  waive 
the  cfbligations  of  one  member  to  the  other,  as  he  is  their  agent 
also.  The  act  under  which  the  defendant  is  organized  pro- 
vides that  every  person  insured  shall  sign  an  application  for 
insurance  and  thereby  become  a  member ;  that  the  members 
shall  choose  directors,  who  are  to  elect  the  officers,  and  that 
the  business  and  corporate  powers  of  the  company  shall  be 
transacted  and  exercised  by  the  board  of  directors,  subject  to 
the  by-laws ;  that  by-laws  may  be  adopted  by  the  directors^ 
and  may  provide  for  an  executive  committee  for  such  purposes 
as  may  be  necessary;  that  the  directors  may  issue  policies 
insuring  against  damages  by  fire  or  lightning.  (L.  1880,  ch. 
362,  and  L.  1881,  ch.  171.)     Thus  it  appears  that  the  defendant 
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is  a  corporation,  engaged  in  the  business  of  fire  insurance.  Its 
members  have  no  direct  power  in  the  management  of  its 
affairs.  Their  power  is  confined  to  the  election  of  directors, 
to  whom  the  business  and  corporate  powers  of  the  company 
are  exclusively  confided  by  law.  The  relation  of  a  member 
to  the  corporation  is  somewhat  analagous  to  that  of  a  stock- 
holder in  a  stock  company.  We  see  no  reason  for  holding, 
and  we  have  been  referred  to  no  case  in  this  state  which  holds, 
that  the  oflScers  of  such  a  corporation  have  less  power  to  waive 
defects  or  ratify  invalid  policies  than  corresponding  officers  in 
stock  insurance  companies. 

We  have  been  referred  to  certain  cases  in  Massachusetts, 
holding  that  where  the  members  of  a  mutual  insurance  com- 
pany by  formal  vote  prescribed  the  form  in  wliich  their  poli- 
cies should  be  made,  and  had  thus  deliberately  determined  the 
liability  which  they  were  willing  to  assume,  the  officers  of  the 
company  could  not  waive  such  stipulations  of  the  ]>olicies  and 
by-laws  as  constituted  the  substance  and  essence  of  the  con- 
tract, altliough  they  could  waive  service  of  proofs  of  loss 
and  the  like.  {Evans  v.  Trimountain  Mut  Eire  Ins,  Co.^  9 
Allen,  329 ;  Buffum  v.  Fayette  Mut  Fire  Ins.  Co.,  3  id.  360 ; 
P7*iest  V.  Citizens^  Mut.  Fire  Ins.  Co.y  Id.  602.) 

These  cases  are  not  analagous,  because  the  statute  under 
which  the  defendant  exists  confera  no  power  upon  its  mem- 
bers to  make  by-laws,  determine  the  form  of  the  contract,  or 
do  anything  except  elect  directors,  who  constitute  the  govern- 
ing body  and  wield  all  the  power  that  the  corporation  pos- 
sesses. We  think  that  defendant's  officers  had  the  same  power 
with  reference  to  the  subjects  of  waiver  and  ratification  that 
is  possessed  by  the  officers  of  stock  companies.  (2  Herman  on 
Estoppel,  §  1204  and  cases  cited.) 

The  position  of  the  defendant  that  the  policy  of  the  plain- 
tiff, even  if  once  valid,  became  void  on  account  of  the  mort- 
gage to  Salisbury,  requires  little  attention,  because  the  nonsuit 
was  not  moved  for  on  that  ground. 

If  the  existence  of  the  mortgage  had  been  made  a  basis  of 
the  motion,  7ion  C07ist<it,  furtlier  proof  would  have  been  given 
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upon  the  subject  of  consent,  and  any  difficulty  in  that  regard 
thus  avoided.  (Isham  v.  Damdaon^  52  N.  Y.  237 ;  Adams 
V.  Greenwich  Ins.  Co.^  70  id.  166.)  Moreover,  the  condition 
in  regard  to  encumbrances  affected  nothing  except  the  real 
estate,  which  was  but  part  of  the  subject  of  insurance,  and  a 
breach  thereof  did  not  affect  the  remainder  of  the  contract,  as  it 
related  only  to  the  i)ersonal  property  which  was  not  mortgaged. 

Whatever  the  rule  may  be  elsewhere,  it  is  settled  in  this 
state  that  where  insurance  is  made  on  different  kinds  of  prop- 
erty, each  separately  valued,  the  contract  is  severable,  even  if 
but  one  premium  is  paid  and  the  amount  insured  is  the  sum 
total  of  the  valuationa  {MerrUl  v.  Agrioultural  Ins,  Go.^  73 
N.  T.  452 ;  Schuster  v.  Dutchess  Co.  Ins.  Co.^  102  id.  260 ; 
Smith  v.  Home  Ins.  Co.^  14  N.  Y.  St.  Rep.  106 ;  Woodward 
V.  Heptiblie  It7*e  Ins.  Co.y  32  Hun,  365.) 

The  claim  of  the  defendant  that  the  plaintiff  procured  the 
approval  of  Mr.  Brown  and  of  the  executive  committee  by 
concealment  and  fraud,  involves  a  question  of  fact.  We  think 
that  the  motion  to  nonsuit  should  have  been  denied  and  the 
case  submitted  to  the  jury,  and  the  judgment  should,  therefore, 
be  reversed  and  a  new  trial  granted,  with  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 

The  Walden  National  Bank,  Bespondent,  v.  Caleb  Birch 

et  al.,  Appellants. 

Inasmuch  as  no  penalty  is  imposed  either  upon  the  bank  or  the  borrower 
by  the  National  Banking  Act  (U.  S.  R.  S.  §  5201)  for  a  violation  of  the 
provision  thereof  prohibiting  a  national  bank  from  making  any  loan  or 
discoimt  on  the  security  of  the  shares  of  its  own  capiti^l  stock,  except 
as  specified,  such  violation  may  not  be  urged  against  the  validity  of  the 
transaction  by  anyone  except  the  government;  at  least,  unless  the  objec- 
tion was  raised  before  the  contract  was  executed  or  while  the  security 
was  in  the  hands  of  the  bank. 

In  an  action  upon  a  bond  given  by  one  R.  to  plaintiff,  a  national  bank, 
conditioned  for  the  faithful  performance  by  R.  of  his  duties  as  plaintiff's 
cashier,  these  facts  appeared:  One  T.,  who  owned  certain  shares  of 
plaintiff's  stock  and  who  was  indebted  to  it,  desiring  to  have  his  notes 
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discounted  to  apply  upon  such  indebtedness,  under  an  arrangement 
made  with  R.,  as  cashier,  and  for  the  purpose  of  securing  the  notes^  and 
to  avoid  said  prohibition,  assigned  his  stock  to  R  individually,  and  the 
same  was  transferred  to  the  latter  on  the  books  of  the  bank.  The  notes 
were  thereupon  indorsed  by  R. ,  discounted  by  plaintiff  and  the  proceeds 
applied  in  payment  of  T.'s  indebtedness.  The  certificates  of  the  stock 
were  thereafter  held  by  the  bank,  the  dividends  thereon  being  applied 
to  pay  the  interest  on  the  notes.  Subsequently  R.  assigned  the  certifi- 
cates to  other  banks  as  collateral  security  for  loans  made  to  him,  which 
hot  having  been  paid,  the  collaterals  were  sold  and  R.'s  indebtedness 
paid  out  of  the  proceeds.  The  notes  so  discoimted  by  plaintiff  were 
not  paid.  Held,  that  conceding  the  transaction  was  in  violation  of  the 
said  act,  defendants  could  not  avail  themselves  thereof  as  a  defense; 
that  R.  took  and  held  the  stock  in  trust  for  the  bank,  and  it  was  the 
equitable  owner  thereof,  subject  to  the  right  of  T.  to  redeem  it;  and 
that  the  transfer  thereof  by  R.  was  a  violation  of  his  duty,  and  so,  a 
breach  of  the  condition  of  the  bond. 
The  bank  brought  action  and  recovered  judgment  on  the  notes  against  R., 
as  indorser.  Held,  that  tliis  was  not  a  waiver  of  the  right  to  sue  him  in 
tort  for  the  misappropriation,  and  so,  was  not  a  waiver  of  the  right  to 
sue  the  sureties  for  the  damages  caused  thereby;  that  the  two  remedies 
were  not  inconsistent,  but  concurrent. 

(Argued  October  26,  t891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  9,  1889,  which  affirmed  a  judgment  in  favor 
of  plaintiflE  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  was  an  action  to  recover  from  the  defendants,  as  sure- 
ties of  one  Rutherford,  cashier  of  the  plaintiff's  bank,  the 
value  of  certain  of  its  securities  alleged  to  liave  been  converted 
by  him. 

The  trial  court  found  the  following  facts :  Said  Rutherford 
was  cashier  of  the  plaintiff,  a  national  bank,  from  its  organiza- 
tion until  March  19,  1887,  except  during  a  few  months  in  the 
year  1886,  when  he  was  ill.  The  bond  in  question,  dated 
February  2,  1887,  is  in  the  penalty  of  $4,000,  and  contains 
the  condition  that  if  said  Rutherford,  "  honestly  and  in  good 
faith,  performs  all  the  duties  of  cashier  in  the  Walden  N^ational 
Sank  and  all  the  duties  in  any  manner  incident  thereto  while 
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acting  as  such  cashier,  and  also  all  such  duties,  acts  and 
work  as  may  be  required  of  the  said  William  6.  Eutherford 
by  the  said  bank  or  its  board  of  directors,  which  shall  from 
time  to  time  be  assented  to  on  his  part,  and  in  all  respects  con- 
duct honestly  and  in  good  faith  toward  or  in  respect  to  said 
bank,  its  moneys  and  securities  and  the  moneys  and  securities 
of  any  other  person  or  persons  left  in  any  manner  with  said 
bank,  then  the  above  obligation  to  be  void,  otherwise  to  remain 
in  full  force  and  virtue."  Prior  to  December  12,  1882,  one 
Terbell  owned  thirty  shares  of  the  stock  of  said  bank  of  the  par 
value  of  $100  per  share,  and  on  that  day  he  assigned  and  deliv- 
ered the  same  to  said  Rutherford,  in  his  "  individual  name,"  and 
thereupon  it  was  transferred  to  him  on  the  books  of  the  bank, 
and  three  new  certificates  for  ten  shares  each  were  issued  to 
him  therefor.  At  this  time  Terbell  was  indebted  to  the  bank 
to  an  amount  exceeding  $9,000  upon  certain  notes  made  or 
indorsed  by  him  and  discounted  by  the  plaintiflE  for  his  benefit. 
He  was  not  indebted  to  said  Rutherford,  but  was  in  finan- 
cial difficulties  and  wanted  to  secure  the  bank.  Said  stock 
was  thus  transferred  to  Rutherford  upon  the  understanding 
^*that  it  was  to  be  held  for  the  bank  as  collateral  security  for 
the  payment  of  "  said  notes.  The  transfer  "  took  place  over 
the  counter  of  the  bank  while  said  Rutherford  was  acting  as 
its  cashier,  and  the  transaction  was  with  him  in  that  capacity." 
Said  Terbell  "understood  he  was  dealing  with  the  bank  and 
not  Rutherford  personally,  and  the  only  reason  given  at  any 
time  for  assigning  the  stock  to  Rutherford  instead  of  the  bank 
was,  as  Rutherford  told  Terbell,  because  the  Banking  Act  pro- 
hibited the  bank  from  making  loans  upon  the  security  of  its 
own  stock."  "  Said  cashier,  after  the  transfer  aforesaid,  put 
said  stock  in  an  envelope  and  informed  the  president  of  the 
bank  that  it  belonged  to  Terbell,  and  the  bank  thereafter  held 
such  stock  as  security  for  Terbell's  paper,  although  it  held  it  in 
Rutherford's  name."  December  20,  1883,  Terbell  made  his 
note  for  $1,000,  and  April  1,  1884,  another  for  the  same 
amount,  each  payable  to  the  order  of  Rutherford  and  indorsed 
by  him,  and  the  plaintifE  discounted  both  for  said  Terbell,  and 
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at  the  time  "  held  said  bank  stock  as  security  for  tlie  payment " 
thereof,  under  the  aforesaid  agreement  The  indorsements  of 
Kutherf ord  "  were  in  form  only,  and  was  only  done  to  make 
the  transaction  appear  regular  under  the  National  Banking 
Laws."  The  note  dated  April  1,  1884,  was  given  to  take  up 
a  note  made  by  Terbell  and  held  by  the  plaintiff  on  December 
12,  1882,  or  in  renewal  of  a  note  given  for  that  purpose. 
September  1,  1886,  at  the  request  of  Terbell  and  the  plaintiff^ 
Rutherford  sold  ten  shares  of  said  stock  to  the  defendant 
Snyder  for  $1,210,  which  was  applied  on  the  indebtedness  of 
Terbell  to  the  bank,  except  a  small  sum,  which  was  placed  to 
his  credit  on  the  books.  Up  to  this  time  the  dividends  upon 
the  stock  had  been  credited  to  Terbell,  and  after  this  sale  the 
dividends  upon  the  twenty  shares  remaining  were  equal  to  tlie 
interest  on  said  two  notes,  and  "  they  were  balanced  in  that 
way  by  the  cashier,  said  Rutherford." 

January  13,  1887,  Rutherford  borrowed  $1,000,  upon  his 
own  note  and  for  his  own  use,  from  the  Goshen  National 
Bank,  to  which  he  gave  as  collateral  security  ten  shares  of  said 
stock.  The  note  was  not  paid,  and  the  bank  last  named  sold 
said  collateral  and  with  the  proceeds  paid  the  note.  March  18, 
1887,  Rutherford  borrowed  another  $1,000  upon  his  own  note 
and  for  liis  own  use,  from  the  Chase  National  Bank,  and 
assigned  to  it  the  remaining  ten  shares  of  said  stock  as  collat- 
eral. That  note  was  not  paid,  and  that  bank  sold  its  collateral 
and  paid  its  note  out  of  the  proceeds. 

Neither  of  the  notes  so  held  by  the  plaintiff  was  ever  paid, 
although  payment  was  duly  demanded,  and  no  part  of  said 
twenty  sliares  of  stock  was  ever  returned  to  the  plaintiff, 
notwithstanding  due  demand  made  of  said  Rutherford. 

September  10,  1887,  the  plaintiff  recovered  judgment  on 
its  notes  against  Terbell  and  Rutherford,  but  no  part  thereof 
having  been  paid,  an  offer  was  made  to  the  defendants  to  assign 
the  same  to  them,  "  but  they  declined  to  do  anything  about 
the  matter." 

Upon  the  request  of  the  defendants  the  court  also  found 
that  the  notes  made  or  indorsed  by  Terbell  and  held  by  the 
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plaintiff  on  December  12,  1882,  with  two  or  three  nnimportant 
exceptions,  had  upon  them  the  name  of  a  responsible  maker 
or  indorser  in  addition  to  that  of  Terbell. 

The  trial  judge  refused  to  find  upon  the  like  request  that 
''  the  transfer  of  said  stock  bv  said  Terbell  was  made  to  said 
Rutherford,  and  held  by  him  in  his  individual  capacity  as 
a  personal  matter,  and  he  did  not  take  and  hold  the  stock  as 
cashier  for  the  plaintiflE  and  as  collateral  security  to  the 
indebtedness  to  and  for  said  bank,"  and  after  so  refusing, 
added  :  "  Rutherford  was  not  liable  as  an  indorseV,  though  one 
in  form."  The  defendants  excepted  generally,  but  did  not 
except  specifically  to  the  addition  as  found. 

After  finding  these  facts,  the  trial  court  found  as  con- 
clusions of  law  that  the  transaction  was  Tiot  prohibited  by  the 
Xational  Banking  Act,  and  if  it  was,  that  the  defendants  could 
not  take  advantage  of  it  in  this  action ;  that  Rutherford  was 
not  liable  to  the  bank  as  indorser  on  said  notes,  and  that  the 
recovery  of  said  judgment  does  not  help  the  defendants, 
because  tlie  rule  as  to  election  of  remedies  does  not  apply  ; 
that  the  defendants  were  not  liable  for  the  stock  given  to  the 
Goshen  Bank  on  the  13th  of  January,  1887,  because  they  were 
not  then  the  sureties  of  said  Rutherford,  but  that  tliey  were 
liable  for  the  value  of  the  other  ten  sliares  delivered  to  the 
Chase  Bank  March  18, 1887,  as  that  was  after  they  had  signed 
said  bond. 

Rutherford  died  in  March,  1888,  and  this  action  was  com- 
menced about  two  months  afterward. 

A,  S,  Cassedy  for  appellants.  Rutherford  indorsed  the  notes 
in  question  as  an  individual,  became  personally  liable  to  the 
bank,  and  held  the  stock  to  secure  his  indorsements.  The 
bank's  acts  are  in  harmony  with  such  position,  and  his  sureties 
are  not  liable.  ( Wheelock  v.  Coat^  77  N.  Y.  296 ;  Magmder 
V.  Colston,  44  Md.  349 ;  Hale  v.  Walker,  31  Iowa,  344 ;  Ded- 
hawb  Ba/nk  v.  CKickering,  4  Pick.  314;  Brandt  on  Surety- 
ship, 314 ;  MiUer  v.  Stewart,  9  Wheat.  680 ;  In,  re  B.  11. 
M.  Co.,  2  Pick.  223 ;  People  v.  Pennoek,  60  N.  Y.  421 ; 
SiOKKLs— Vou  LXXXV.  29 
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McVlu^Tcxj  V.  CroinweU^  11  id.  590.)  The  traiifiaction  if  as 
claimed  by  the  bauk  and  found  by  the  court,  was  not  in  line 
of  the  regular  duties  of  Rutherford  as  cashier,  was  out  of  the 
ordinary  course  of  business,  was  not  contemplated  by  the  sure- 
ties and  covered  by  the  bond.  {Moore  v.  Jf.  N.  Bank^  55  If . 
Y.  41.)  The  transaction  was  intended  to  be  an  evasion  of  the 
provisions  of  the  United  States  Banking  Act,  and  was  in  violar- 
tion  of  the  act.  {Bank\,  Lanier^  11  Wall.  369;  Nat,  Bank 
v.  Stewart^  107  U.  S.  676.)  If  Rutherford,  as  cashier  of  the 
bank,  held  the  certificate  of  stock  for  the  bank,  then  the 
transfer  from  the  Chase  National  Bank  to  George  W.  Stod- 
dard, one  of  the  directors  of  tho  plaintiff,  and  its  president, 
was  made  to  a  person  who  had  notice  of  the  rights  of  the  bank, 
and  who  was  not  a  bona  fide  purchaser.  {McNeil  v.  T.  N. 
Bank,  46  N.  Y.  325 ;  Moore  v.  M.  X.  Bank,  55  id .  41,  47.) 

B.  R,  Champion,  for  respondent.  The  defendants'  claim 
that  the  transaction,  conceding  that  the  bank  held  the  stock  as 
collateral,  although  held  in  Rutherford's  name,  was  a  device 
to  avoid  section  79  of  the  Banking  Act  (5201  of  the  U.  S. 
Revised  Statutes),  and  was,  therefore,  illegal,  is  untenable.  {F. 
N.  Bank  V.  Stewart,  107  II.  S.  676 ;  NaL  Bank  v.  Whttmy, 
103  id.  443;  FordW  v.  N.  0,  Bank,  112  U.  S.  439;  T.  G. 
M.  Co,  V.  7?.  M,  X.  Bank,  96  id.  640;  Thnnpmyn  v.  S.  X. 
X.  Bank,  113  N.  Y.  325.)  The  defendants  are  liable.  They 
agreed  that  Rutherford  "  should  honestly  and  in  good  faith 
perform  all  tlie  duties  of  cashier,  and  in  all  respects  conduct 
honestly  and  in  good  faith  toward  or  in  respect  to  said  bank, 
its  moneys  and  securities,  and  the  moneys  and  securities  of 
any  other  person  or  persons,  left  in  any  manner  with  said 
bank."  {Barrinffton  v.  Bank  ofWashhigton,  14  S.  &  R.  165 ; 
H.  C  Bank  v.  Elwood,  21  N.  Y.  88 ;  Bostwick  v.  Van  Voor- 
his,  91  id.  353 ;  F.  X.  Bank  v.  Spinney,  120  id.  560 ;  87 
Penn.  St.  419.)  The  taking  of  the  judgment  by  the  plaintifE 
against  Terbell  and  Rutherford  is  no  bar  to  the  present  action 
against  Rutherford's  sureties.  {Emery  v.  Baltz,  22  Hun,  434; 
94  K.  Y.  408  ;  Stowell  v.  Chamberlain,  60  id.  272 ;  Bowenr. 
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MandeviUe,  95  id.  237.)  Considerable  eyidence  was  given  by 
the  appellants,  from  the  records  of  the  bank,  to  show  exten- 
sions of  time  to  Rutherford  to  make  good  the  stock  appropri- 
ated by  him.  Such  extensions  did  not  relieve  the  sureties, 
they  were  without  consideration,  and  the  sureties  lost  nothing 
by  them.  {Bd.  Suprs.  v.  Otis,  62  N.  T.  88;  Clark  v. 
Sie&les,  64  id.  231 ;  A.  c&  P.  T.  Co.  v.  Barnes,  Id.  385.)  The 
appellants  objected  on  the  trial  to  Terbell's  testimony  of  his 
transactions  with  the  bank  as  inmiaterial  and  improper.  The 
mhng  of  the  trial  judge  was  correct  {Bd.  Swprs.  y.  BrUtoWy 
99  N.  Y.  316.) 

Yakn,  J.  The  appellants  claim  that  the  transaction  whereby 
the  stock  in  question  was  transferred  to  Rutherford  was  in 
violation  of  the  National  Banking  Act,  which  provides  that 
no  banking  association  '^  shall  make  any  loan  or  discount  on 
the  security  of  the  shares  of  its  own  capital  stock,  nor  be  the 
purchaser  of  any  such  shares,  unless  such  security  or  purchase 
shall  be  necessary  to  prevent  loss  upon  a  debt  previously  con- 
tracted in  good  faith."  (U.  S.  R.  S.  §  5201.)  Assuming  this 
to  be  true  the  defendants  cannot  take  advantage  of  it,  because 
the  act "  imposes  no  penalty,  either  upon  the  bank  or  borrower, 
if  a  loan  upon  such  security  be  made."  {NationaZ  BamJc  of 
Xenia  v.  Stewart,  107  TJ.  S.  676.)  The  case  cited  was  an 
action  by  the  personal  representatives  of  a  borrower  to  recover 
from  a  national  bank  the  value  of  certain  shares  of  its  capital 
stock  delivered  to  it  as  collateral  at  the  time  the  loan  was 
made  and,  after  default  in  payment  of  the  note,  sold  by  the 
bank  and  applied  on  the  debt.  The  court  held  that  if  the 
prohibition  of  the  statute  could  be  urged  against  the  validity 
of  the  transaction  by  anyone  except  the  government,  it  could 
only  be  done  before  the  contract  was  executed  and  while  the 
security  was  still  subsisting  in  the  hands  of  the  bank. 

The  decisions  of  the  federal  courts,  construing  the  provision 
of  said  act  which  prohibits  national  banks  from  purchasing, 
holding  or  conveying  real  estate,  except  for  certain  purposes, 
aro  analogous,  because  no  penalty  is  provided  for  a  violation 
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of  that  section  (TJ.  S.  R.  S.  §  5137).  While  it  permits  banks 
to  purchase  and  hold  such  real  estate  "  as  shall  be  mortgage<l 
to  it  in  good  faith  by  way  of  security  for  debts  previously 
contracted,"  it  prohibits  the  taking  of  a  mortgage  to  secure 
future  advances,  but  does  not  declare  void  any  security  taken 
in  violation  of  the  act.  It  has  been  repeatedly  held  that  a 
mortgage,  although  taken  to  secure  future  advances,  is  a  valid 
and  enforcible  security,  notwithstanding  the  prohibition  and 
that  only  the  federal  government  can  take  advantage  of  the 
violation  of  the  statute.  {National  Bank  v.  Matthews^  98  IT. 
S.  621 ;  Natimal  Bank  v.  Whitneij,  103  id.  99 ;  Fostier  v. 
New  Orleans  National  Bank^  112  id.  439.) 

In  Wyman  v.  Citizen^  National  Bank  (29  Fed.  Rep.  734), 
it  was  held  that  a  contract  was  not  void,  if  entered  into  by  a 
national  bank  in  violation  of  section  5200,  which  provides  that 
"  the  total  liabilities  "  to  such  a  bank  of  any  person,  corpora- 
tion or  firm,  shall  not  exceed  one-tenth  of  its  capital  stock, 
actually  paid  in.  The  court  said  that  "  the  decisions  of  the 
United  States  Supreme  Court,  heretofore  made,  warrant  the 
conclusion  that  objections  of  the  character  presented  to  a  breach 
of  the  banking  law  by  a  national  bank  can  only  be  urged  by 
the  government." 

Similar  decisions  have  been  made  by  this  court  under  some- 
what similar  circumstances.  {Thompson  v.  St,  Nicholas 
National  Bank^  113  N.  Y.  325,  334;  Atlantic  State  Bank  y. 
Savery,  82  id.  291.) 

Tlie  principle  on  which  these  cases  rest  applies  to  the  point 
under  consideration  and  requires  us  to  hold  tliat  even  if  the 
transaction  with  Rutherford  was  a  mere  evasiouj  and  hence  a 
violation  of,  the  provisions  of  the  National  Banking  Act,  the 
fact  is  not  available  as  a  defense  to  this  action. 

The  claim  of  the  defendants  that  Rutherford  held  the  stock 
to  secure  him  for  indorsing  the  note  in  question  is  not  sup- 
ported either  by  the  findings  or  the  evidence.  The  transac- 
tion was  not  witli  Rutherford  as  an  individual,  but  as  cashier 
of  the  bank.  No  evidence  was  given  upon  the  subject  except 
by  Mr.  Terbell  who  testified :  ''  When  I  go  to  the  bank  and  a 
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rnaa  comes  to  the  hole  and  I  tell  him  anything,  I  consider  I 
am  saying  it  to  the  bank.     This  conversation  was  over  the 
counter  in  the  Walden  bank.     *     *     *     I  so  transferred  it 
(the  stock)  to  him  individually  to  secure  the  bank.     I  did  not 
make  it  directly  to  the  bank  l)ecau8e  I  supposed  he  was  the 
bank.    He  indorsed  these  two  notes    *     *     *    when  I  wanted 
him  to  pin  the  stock  on  these  notes  he  said :  '  When  the  govern- 
ment official  comes  here,  we  can't  take  our  own  stock,  and  when 
he  comes  here  and  sees  this  stock  pinned  on  these  notes,  he  will 
say :  *  You  sell  it  right  off  and  pay  this.'      '  I  will  indorse  them 
and  will  tell  the  board  how  it  is.'     The  object  was  to  get  rid 
of  the  provision  forbidding  banks  to  take  their  own  stock,  and 
so  I  made  the  stock  to  him.     He  indorsed  the  paper  to  get 
around  that.     *      *      *     When  Rutherford  took  this  stock 
away  he  put  it  in  an  envelope  aud  I  think  told  Mr.  Scofield, 
then  president  of  the  bank,  if  any  tiling  happened,  that  belonged 
to  me."     Thus  it  is  clear  that  Rutherford,  as  casliier,  took  and 
held  the  stock  in  trust  for  the  bank  and  indorsed  the  notes 
simply  to  deceive  the  government.     He  had  no  personal  inter- 
est in  the  matter.     All  that  he  did  was  for  the  benefit  of  the 
bank  in  the  transaction  of  its  business,  as  its  officer.     His 
object  was  to  get  security  for  the  bank,  which  was  in  the  line 
of  his  duty.     The  method  adopted  by  him  to  effect  his  object 
was  the  transfer  of  the  stock,  not  to  the  bank  directly,  as  tliat 
was  deemed  inadvisable,  but  to  himself  still  acting  as  cashier, 
for  the  benefit  of  the  bank.      His  indorsement,  although  a 
contract  in  form,  was  no  contract  in  reality,  unless  made  so  by 
subsequent  adjudication,  but  an  artifice  resorted  to  by  him, 
while  doing  the  business  of  the  bank,  to  deceive  the  official 
inspector,  for  its  protection.     In  no  part  of  the  transaction  did 
he  act  for  himself.     The  plaintiff,  therefore,  became  the  equit- 
able owner  of  the  stock,  subject  to  the  right  of  Mr.  Terbell  to 
redeem.     When  Rutherford  appropriated  the  stock  to  his  own 
use,  he  deprived  the  bank  of  that  which  belonged  to  it  as  the 
beneficial  owner,  and  which  was  in  his  name,  and  the  evidence 
thereof  in  his  custody,  by  virtue  of  his  official  relation  to  the 
bank.    Although  he  may  not  have  been  guilty,  under  the  cir- 
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cumstaDces,  of  strict  conversion,  lie  was  guilty  of  misappro- 
priating the  property  of  the  bank  that  had  been  entrusted  to 
him  as  its  cashier.  This  was  in  violation  of  his  duty  to  the 
plaintiff  and  of  the  bond  given  by  the  defendants  in  his 
behalf. 

The  defendants  further  claim  that  even  if  Rutherford  held 
the  stock  for  the  benefit  of  the  bank  and  in  his  capacity  as 
cashier,  still  by  recovering  judgment  against  him  as  indorser, 
the  plaintiff  waived  its  right  to  sue  him  in  tort  and  thereby 
deprived  the  defendants  of  a  substantial  right  in  case  they 
should  pay  the  bond. 

Although  Rutherford,  upon  the  facts  herein  as  found  by  the 
Special  Term,  had  a  perfect  defense  to  the  action  brought 
against  him  on  the  notes,  still  the  judgment  entered  by  default 
was  an  adjudication  irrevocably  establishing  a  contract  of 
indorsement  between  him  and  the  plaintiff.  {Lorillard  v. 
Clyde,  122  "N".  Y.  41 ;  Brovm  v.  Mayor,  etc,,  66  id.  385 ; 
Newton  v.  Hook,  48  id.  676 ;  Gate^  v.  Preston,  41  id.  113.) 
If  this  was  a  waiver  by  the  bank  of  its  right  to  sue  him  for 
misappropriating  its  property,  it  was  also  a  waiver  of  its  right 
to  sue  his  sureties  for  the  damages  caused  by  such  misappro- 
priation. {Pitts  V.  Congdon,  2  N.  Y.  352 ;  Chester  v.  Bank 
of  Kingston,  16  id.  336;  Bank  of  Albion  v.  Bums,  46  id. 
170 ;  Barnes  v.  MoU,  64  id.  397 ;  Ludlow  v.  Simond,  2  Cai. 
Cas.  1 ;  Cole'fnard  v.  Lamib,  15  Wend.  329 ;  Stevens  v.  Cooper, 
1  Johns.  Ch.  425 ;  Harris  on  Subrogation,  §  17.) 

It  must  be  assumed  on  the  facts  found  that  the  plaintiff  had 
two  causes  of  action  against  Rutherford,  one  on  the  note  and 
the  other  for  misappropriating  the  security  collateral  to  the 
note.  If  they  were  concurrent,  the  defendants  cannot  com- 
plain, as  both  could  be  prosecuted  until  one  or  the  other  was 
satisfied.  If  they  were  necessarily  inconsistent  so  that  a  judg- 
ment on  one  was  a  defense  to  the  other,  their  liability  on  the 
bond  ceased  when  the  judgment  was  entered. 

We  think  that  the  remedies  were  concurrent  and  not  incon- 
sistent. By  indorsing  the  notes,  not  formally  but,  as  it  must 
now  be  assumed,  with  the  intention  of  binding  himself,  Ruther- 
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ford  became  liable  to  the  plaintiff  on  his  contract.  Subse- 
quently by  misappropriating  the  security  that  he  had  taken 
and  was  holding  a^  cashier  for  the  plaintiff's  benefit,  he  violated 
his  fiduciary  relation  to  the  bank  and  made  himself  liable  in 
tort  Tlie  latter  cause  of  action  accrued  nearly  five  years  after 
tlie  former,  to  which  it  had  only  an  accidental  relation.  His 
liability  on  the  notes  did  not  prevent  him  from  wrongfully 
disposing  of  the  bank's  collateral  and  making  himself  liable 
on  that  account  also.  The  casual  circumstance  that  one  pay- 
ment would  discharge  both  liabilities,  does  not  affect  their 
independent  origin  and  nature,  l>ecau8e  no  fact,  essential  to 
liability  on  the  note,  was  essential  to  liability  for  the  misap- 
propriation. There  was  a  breach  of  contract  and  also  a  breach 
of  duty  in  no  manner  dependent  on  such  contract.  Under 
such  circumstances,  no  election  of  remedies  was  required,  for 
both  were  available.  (Mannhiff  v.  Keenan^  73  N.  Y.  45,  51 ; 
Morgan  v.  Skid^n^re^  8  Abb.  [N.  C\]  92 ;  Mo7*gan  v.  Powers^ 
m  Bari).  45 ;  Whit4'^  v.  Whitmg,  8  Daly,  23,  25  ;  6  Am.  & 
Eng.  Encyc.  of  Law,  p.  248.) 

It  may  be  that  the  error  of  the  learned  trial  judge  in  his 
legal  conclusion  that  Rutherford  was  not  liable  as  indorser, 
affected  his  finding  of  the  fact  that  Rutherford  held  the  stock 
aB  cashier  for  the  benefit  of  the  bank.  We  find  no  exception 
to  the  facts  as  found  that  is  specific  enough  to  raise  this  point. 
"While  said  conclusion  of  law  was  wrong,  it  did  not  constitute 
reversible  error,  because  the  final  result  reached  in  the  judg- 
ment ordered  was  right. 

We  think  that  the  judgment  should  be  aflirmed,  with  costs. 

All  concur,  except  Brown,  J.,  not  voting. 

Judgment  affirmed. 
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Jay  Wicks,  as  Treasurer,  etc.,  Respondent,  ^^  Edward  H. 

Monihan  et  ah,  Appellants. 

No  person,  corporation  or  association,  authorized  to  acquire  and  hold  prop- 
erty, can  be  divested  of  it  by  the  flat  of  any  other  organization,  or  in 
any  way  without  its  consent,  unless  by  due  process  of  law. 

An  unincorporated  association  of  seven  or  more  members,  organized  as  a 
local  assembly  of  the  organization  known  as  "  Knights  of  Labor,"  is  not 
divested  of  title  to  property,  contributed  and  owned  by  the  associated 
members,  by  an  annulment  of  its  charter,  and  cannot  be  deprived 
thereof  by  any  decree  of  the  (Jeneral  Assembly. 

After  a  local  assembly  is  thus  deprived  of  its  charter,  an  action  may  be 
maintained  by  its  president  or  treasurer  to  recover  an  indebtedness  due 
the  association.    (Code  Civ.  Pro.  §  1919.) 

The  distinction  between  such  a  case  and  that  where  a  member  of  a  club  or 
voluntary  association,  in  which  the  rights  of  the  individual  members  are 
fixed  by  contract,  has  been  expelled  for  violation  of 'rules,  pointed  out. 

Reported  below,  54  Hun,  614. 

(Argued  October  26,  1891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  September  10,  1889,  which  affirmed  a  judgment  in  favor 
of  the  plaintiff,  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  bo  far  as  material, 
are  stated  in  the  opinion. 

Edward  J.  Meegan  for  appellants.  The  referee  erred  in 
holding  as  a  matter  of  law  that  the  plaintiff  was  the  real  party 
in  interest,  and  could  maintain  this  action  as  treasurer  of  Local 
Assembly  No.  4119  of  the  Knights  of  I^bor.  {McFadden  v. 
Murphy^  149  Mass.  341 ;  AUmaiui  v.  Benz^  27  N.  J.  Eq.  331 ; 
Schmidt  V.  Gunther^  5  Daly,  452 ;  Belton  v.  Ilatch^  109  N.  Y. 
598 ;  Hyde  v.  Wood^,  94  V,  S.  523.)  District  Assembly  No. 
126,  to  which  Local  Assembly  No.  4119  was  attached,  brought 
an  appeal  to  the  General  Assembly,  but  before  it  could  lie 
heard  this  action  was  brought.  Local  Assembly  No.  4119 
might  also  have  apj^ealed,  but  it  did  not.  This  action  was 
premature.     Kemedies  provided  for  in  the  constitution  should 
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first  be  exhausted.  {Lafond  v.  Deeins^  81  N.  Y.  514 ;  Buriu 
V.  B,  Union,  24  Abb.  [K  C]  150.)  The  legal  effect  of  the 
unreversed  action  of  the  general  executive  board  was  to  deprive 
the  plaintiff  and  his  associates  as  Knights  of  Labor  of  the  title 
to  the  note  in  suit.  (  White  v.  Brownell^  4  Abb.  Pr.  [N.  S.] 
194;  Groavenor  v.  United,  etc,,  118  Mass.  78;  Brine  v.  B<J. 
4)f  Trade,  2  Am.  Law  Keg.  268;  Thompson  v.  Adams,  7 
miy.  Notes,  281 ;  Ehas  v.  Alfred,  1  C.  C.  Kep.  123,  124 ; 
Hirschl  on  Societies,  63 ;  Lloyd  v.  Loaring,  8  Yes.  773  ;  Hyde 
V.  Woods,  2  Saw.  655 ;  94  U.  S.  523 ;  Poultney  v.  Bachfiian, 
31  Hun,  49 ;  McKane  v.  Adams,  51  id.  629 ;  White  v. 
BrowneU,  2  Daly,  329 ;  People  v.  Young  Men^s^  etc.,  65 
Barb.  357 ;  Snotv  v.  Whesler,  113  Mass.  179  ;  Charriherlain  v. 
Zi /leofoi,  129  id.  70;  Altman  v.  Bern,  27  N.  J.  Eq.  331; 
Osceola  Tribe  v.  Schmidt,  57  Md.  98 ;  Hall  v.  Supreme 
Lodge,  24  Fed.  Hep.  450  ;  Robinson  v.  Yates  City  Lodge,  86 
111.  598 ;  Karcher  v.  Supreme  Lodge,  137  Mass.  368 ;  Sperry^s 
Appeal,  116  Penn.  St.  391.) 

Charles  S.  Ni^bet  for  respondent.  The  action  M'^as  properly 
brought  by  the  plaintiff  as  treasurer  of  an  unincorporated 
afisociation  of  seven  or  more  persons.  (Code  Civ.  Pro.  §  1919 ; 
Tilibetts  V.  Blood,  21  Barb.  650 ;  Potdtney  v.  Bachman,  10 
Abb.  [N.  C.J  254 ;  4  id.  300,  and  note ;  39  N.  Y.  S.  K.  941 ; 
74  id.  234.)  It  was  not  necessary  that  the  note  be  indorsed  by 
the  other  payees,  Perry,  Kyland  and  Silber,  trustees.  It  was 
the  property  of  the  association.  (Edwards  on  Bills  and  Notes 
[2d  ed.]  287 ;  Billings  v.  Jane,  11  Barb.  620 ;  Clemei^t  v. 
Adams,  12  How.  Pr.  163 ;  Van  Riper  v.  Baldwin,  19  Hun, 
344.)  The  referee  properly  excluded  a  conversation  on  the 
street  between  the  defendant  Stack  and  some  one  not  named, 
in  reference  to  the  defendants'  liability  to  pay  the  note.  It 
was  an  attempt  to  vary  or  contradict  tlie  terms  of  th«  note  by 
parol  evidence.  (S.  <fe  Z.  Banh  v.  Camp,  21  Uow.  IV.  443; 
Potter  V.  Tollman,  35  Barb.  182 ;  Erwin  v.  Sanders,  I  Cow. 
249  ;  F.  iT.  Bank  v.  Tisdale,  18  Hun,  151.)  The  contention 
of  the  defendants  that  the  plaintiff  ought  to  have  appealed 
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from  the  order  of  suspension  to  some  superior  body  in  the 
organization  is  not  well  taken.  (Zafond  v.  Deems,  81  N.  Y. 
507 ;  PouUney  v.  Bachmun,  31  Hun,  49.)  Even  though  the 
laws  of  the  order  of  the  Knights  of  Labor  provide  that  the 
title  to  the  property  of  an  assembly  suspended  for  insubordi- 
nation vested  elsewhere,  still  the  courts  would  not  enforce 
such  provisions,  the  plaintiff  and  his  association  not  having 
assented  thereto.     {Austin  v.  Searing,  16  N.  Y.  112.) 

FoLLETT,  Ch.  J.  This  action  was  begun  Auerust  1, 1887,  to 
recover  the  amount  due  on  the  following  note : 

"$500.  Amsterdam,  X.  Y.  Nav.  2^rd,  1886. 

"  Six  months  after  date  we  promise  to  pay  to  the  order  of 
William  Perry,  William  Ryland,  John  Silber,  trustees,  and 
Jay  Wicks,  treasurer,  live  hundred  dollars  at  the  First  National 
Bank  of  Amsterdam,  value  received  with  three  per  cent  use. 

"  E.  H.  MONIHAN, 
"  JOHN  C.  STACK." 

It  is  conceded  that  the  note  was  given  for  money  owned  by 
the  society  and  loaned  to  the  defendants,  and  that  no  part  of 
it  has  been  paid. 

The  defenses  interposed  were :  (1)  That  the  note  was  given 
for  money  advanced  and  used  to  sustain  a  strike,  upon  the 
agreement  that  it  was  not  to  be  paid  if  the  strike  failed,  and 
that  it  did  fail ;  (2)  That  the  plaintiff,  as  treasui'er  could  not 
maintain  the  action  ;  (3)  That  Local  Assemby  No.  4119  since 
the  note  was  given  has  been  dissolved  by  a  decree  of  the 
General  Assembly  of  the  Knights  of  Labor  of  America  and 
all  of  the  property  of  the  former  liad  become  vested  in  the  latter. 

Tlie  defendants  testified  that  the  money  was  advanced  to 
promote  a  strike,  upon  the  agreement  that  it  was  not  to  be 
paid  in  case  the  strike  failed,  and  tliat  it  did  fail.  This  was 
denied  by  the  plaintiff's  treasurer,  who  made  the  loan,  and  this 
issue  of  fact  was  detennined  bv  the  referee  in  favor  of  the 
plaintiff. 

The  referee  found  that  Local  Assembly  No.  4119  was,  when 
the  note  was  given,  and  when  the  action  was  brought  and 
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tried,  an  unincorporated  asBOciation  consisting  of  seven  or 
more  persons ;  and  if  these  facts  were  well  found  the  action 
was  properly  brought  in  the  name  of  the  treasurer.  (Code 
Civ.  Pro.  §  1919.) 

It  is  conceded  that  when  the  note  was  given  and  when  this- 
action  was  tried  an  unincorporated  voluntary  association  with 
more  than  seven  members  existed  at  Amsterdam  under  the 
name  of  Local  Assembly  No.  4119  of  the  Knights  of  Labor. 
While  the  existence  of  the  association  is  not  denied,  it  is  urged 
as  a  defense  that  the  associated  persons  had,  before  this  action 
was  begun,  ceased  to  be  a  Local  Assembly  of  the  Knights  of 
Labor  by  reason  of  a  decree  of  the  General  Assembly,  of  the 
order  of  Knights  of  Labor  of  America  which  assumed  to  annul 
the  charter  of  Local  Assembly  No.  4119  and  directed  that 
all  of  its  property  should  be  turned  over  to  the  secretary  of 
the  General  Assembly. 

There  exists  in  America  a  voluntary  unincorporated  associa- 
tion of  persons  known  as  the  Knights  of  Labor  having  a 
written  constitution,  sections  1  and  2  of  art.  1  of  wdiich 
provide :  "  §  1.  This  body  shall  be  known  as  the  General 
Assembly  of  the  Knights  of  Labor  of  America,  and  shall  be 
composed  of  representatives  or  alternates,  selected  according- 
to  art.  2  of  this  constitution." 

"  §  2.  This  General  Assembly  has  full  and  final  jurisdiction 
and  is  the  highest  tribunal  of  the  order  of  the  Knights  of  Lal>or. 
It  alone  possesses  the  power  and  authority  to  make,  amend  or 
repeal  the  fundamental  and  general  laws  and  regulations  of 
the  order ;  to  finally  decide  all  controversies  arising  in  the 
order;  to  issue  all  charters  to  the  state,  district  and  local 
assemblies."  «  *  *  How  the  "representatives  or  alter- 
nates" composing  the  General  Assembly  are  selected  does  not 
appear,  as  the  second  article  of  the  constitution  is  not  given. 
The  constitution  also  provides :  "  A  District  Assembly  sliall 
be  composed  of  duly  accredited  delegates  from  at  least  five 
Local  Assemblies,"  but  how  they  are  selected  is  not  disclosed. 
It  does  appear  that  the  organizations  known  as  Local  Assemblies' 
are  the  units  of  the  society,  and  that  they  are  connected  in 
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some  manner  not  shown  by  the  record,  with  District  Assemblies, 
and  tliat  both  Local  and  District  Assemblies  are  attached  and 
owe  allegiance  to  the  General  Assembly.  It  does  not  appear 
from  tlie  record  that  any  contractual  relations  ever  existed 
between  the  District  and  Local  associations ;  or  between  them, 
or  eitlier  of  them  and  the  General  Assembly.  This  case  was 
defended  on  the  theory  that  the  General  Assembly  possessed, 
and  could  rightfully  exercise  autocratic  governmental  powers 
over  all  subordinate  branches  of  the  society ;  and  that  it  could, 
by  its  order,  without  a  hearing,  expel  from  the  organization 
any  Local  or  District  Assembly,  and  by  that  act  become  entitled 
to  all  the  property  of  the  assembly  whose  charter  should  be 
revoked. 

In  August,  1886,  more  than  seven  residents  of  Amsterdam, 
after  having  effected  a  preliminary  organization,  were  chartered 
under  the  name  of  Local  Assembly  No.  4119  of  the  Knights 
of  Labor  by  the  General  Assembly  of  Knights  of  Labor  of 
America,  and  was  attached  to  District  Assembly  No.  1 26.  The 
District  and  Local  Assembly  continued  attached  to  the  Gen- 
eral Assembly  until  May  26, 1887,  when  the  charter  of  District 
Assembly  No.  126  and  tlie  charters  of  all  of  the  Local  Assem- 
blies attached  thereto  (including  No.  4119)  were  revoked  and 
annulled  for  disobedience  of  the  orders  of  the  General  Assem- 
bly, and  the  master  workmen  of  the  District  and  Local 
Assemblies  were  directed  to  deliver  their  property  to  the 
general  secretary  of  the  General  Assembly,  pursuant  to  sec- 
tion 1  of  article  5  of  the  Constitution  of  the  General  Assem- 
bly, which  provides: 

"  Art.  5,  §  1.  It  shall  be  the  duty  of  the  district  recording 
secretary  to  collect  and  take  charge  of  the  cliarter,  seals,  books, 
money  and  other  property  of  any  Locals  attached  to  the  Dis- 
trict Assembly  that  may  lapse,  and  shall  give  receipt  to  the 
officer  of  the  Ix)cal  surrendering  the  same." 

Local  Assembly  No,  4119  declined  to  surrender  its  property, 
including  the  note  in  suit,  to  the  general  secretary,  but  con- 
tinued its  local  organization  and  retained  possession  of  its  prop- 
erty in  defiance  of  the  order  of  the  General  Assembly. 
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It  is  asserted  that  the  order  of  the  General  Assembly  ipso 
facto  divested  the  Local  Assembly  of  its  title  to  the  note  in 
suit  as  well  as  to  all  other  property  held  by  it.  This  conten- 
tion cannot  be  sustained  on  principle  or  authority.  The  pre- 
cise question  was  determined  in  A^tstln  v.  Searing  (16  N.  Y. 
112),  which  arose  over  the  title  of  Cayuga  Lodge  No.  80  of 
the  Independent  Order  of  Odd  Fellows  to  certain  property  in 
its  possesdon.  In  that  case,  as  in  this,  there  was  a  supreme 
tribunal  called  the  Grand  Lodge  of  the  Independent  Order  of 
Odd  Fellows,  in  tlie  United  States  of  America,  and,  like  the 
Knights  of  Ijabor,  it  had  district  organizations.  By  the  con- 
Btitntion  of  the  Odd  Fellows,  the  Grand  Lodge  of  the  district 
had  power  to  revoke  the  charters  of  all  local  lodges,  and  when 
revoked,  to  take  possession  of  their  property.  The  charter  of 
Cayuga  Lodge  No.  80  was  revoked  for  an  alleged  act  of  insulv 
ordination  and  a  decree  confiscating  its  property  was  promul- 
gated. Nevertheless,  the  members  of  the  lodge  refused  to 
surrender  their  property,  but  retained  possession  of  it.  After- 
wards, a  new  lodge  was  chartered  at  Auburn  by  the  Grand 
Lodge  of  the  United  States  and  given  the  same  name  and 
number  as  the  old  lodge,  but  composed  of  diflEerent  persons 
from  those  associated  as  members  of  the  first  lodge.  By  the 
charter  granted  to  the  new  lodge,  all  of  the  property  which 
the  Grand  Lodge  claimed  to  have  acquired  title  to  by  confisca- 
tion was  in  form  transferred  to  the  new  lodge.  An  action  wa& 
brought  by  the  persons  associated  and  represented  by  the  new 
lodge  against  the  persons  associated  and  represented  by  the  old 
lodge  for  the  recovery  of  the  property  in  the  possession  of  the 
old  lodge.  It  was  held  that  the  provision  in  the  constitution 
of  the  order  giving  the  Grand  Lodge  power  to  confiscate  the 
property  of  subordinate  lodges,  could  not  be  enforced  in  the 
courts,  and  that  the  decree  of  the  Grand  Lodge  revoking  the 
charter  of  the  insubordinate  local  lodge,  did  not  divest  it  of 
its  property,  and  that  the  plaintiff  could  not  recover.  This 
judgment  has  remained  unquestioned  for  more  than  a  third  of 
a  century,  and  is  the  law  of  this  state  to-day. 

As  before  stated,  this  case  was  not  tried  upon  a  theory  that 
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the  organizations  which  constitute  the  order  of  Knights  of 
Labor  are  bound  together  by  any  contract,  or  that  Local 
Assembly  No.  4119  had  contracted  with  the  General  Assem- 
bly that,  under  certain  circumstances,  its  property  should  be 
transferred  to  and  become  that  of  the  Greneral  Assembly ;  but 
upon  the  theory  that  the  General  Assembly  was  vested  with 
governmental  powers,  and  could  by  its  edicts  divest  the  title 
of  any  District  or  Local  Assembly  to  its  property  and  vest  it 
in  itself  without  a  hearing.  This  position  cannot  be  sustained. 
The  property  of  Local  Assembly  No.  4119  was  not  derived 
from  the  General  Assembly,  but  was  contributed  and  owned 
by  the  associated  members  of  No.  4119,  and  held  by  an  abso- 
lute title  as  perfect  and  unconditional,  so  far  as  is  shown  by 
the  case,  as  is  the  title  by  which  any  person  or  corporation 
holds  its  individual  property.  To  hold  that  tlie  General 
Assembly  can  by  a  decree  divest  the  title  to  property  and  vest 
it  in  itself,  is  giving  to  it  a  power  which  is  forbidden  to  be 
exercised  by  congress,  or  by  the  legislature  of  any  state.  Bills 
confiscating  the  property  of  citizens,  or  of  associations,  with- 
out judicial  process,  are  forbidden  by  the  Constitution ;  and 
no  person,  corporation  or  association  authorized  to  acquire  and 
hold  property,  can  be  divested  of  it  by  the  fiat  of  any  organ- 
ization, nor  in  any  way  without  its  consent,  or  by  due  process 
of  law. 

This  case  is  quite  different  from  those  arising  over  the 
•expulsion  of  members  from  clubs  and  voluntary  associations 
for  violation  of  rules.  In  those  cases,  the  rights  of  the  indi- 
vidual members  are  fixed  by  contract,  and  it  is  held  that  a 
member  may  be  expelled  by  the  association  for  violating  the 
terms  of  the  compact,  provided,  however,  that  due  notice  of 
the  proposed  action,  and  an  opportunity  for  defense  be  given. 

The  judgment  should  be  aflSrmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


1891.]  Lawyeb  v.  Fjeutoheb.  239 


Statement  of  case. 


Peter  Lawver,  Respondent,  v.  Peter  G.  Fritcher,  Appellant. 

One  who  interferes  with  another's  right  to  the  service  of  a  third  person, 
whether  male  or  female,  a  minor  or  adult,  is  liable  for  actual  or  compen- 
satory damages,  in  the  same  manner  and  upon  the  same  grounds  that  he 
would  be  liable  for  an  unlawful  interference  with  any  other  property 
right  of  another. 

Where  the  consent  of  a  parent,  entitled  to  and  who  is  receiving  the  services 
of  a  daughter,  to  dispense  with  such  services  is  obtained  by  fraud,  it  is 
void,  and  furnishes  no  defense  to  an  action  by  the  parent  against  the 
perpetrator  of  the  fraud  for  damages  resulting  from  the  loss  of  service. 

In  such  a  case  where  loss  of  service  was  shown,  and  it  appeared  that  the 
daughter  after  being  taken  away  from  her  father's  house,  was  seduced 
by  the  defendant,  hddy  that  the  jury  had  the  right  in  their  discretion  to 
impose  punitive  as  well  as  compensatory  damages. 

In  an  action  hy  a  father  to  recover  damages  sustained  by  the  unwarranted 
interference  of  defendant  with  plaintiff's  right  to  the  services  of  his 
daughter,  the  following  facts  appeared:  Plaintiff's  daughter,  who  was 
seventeen  years  of  age,  generally  lived  and  performed  services  in  her 
father's  family.  Defendant,  who  was  a  married  man,  fraudulently 
representing  to  plaintiff  that  he  had  a  legal  right  to  marry,  obtained 
from  plaintiff  and  his  wife  a  consent  in  writing  to  his  marriage  to  their 
daughter.  Defendant  then  took  her  away  from  home,  seduced  her  and, 
after  cohabiting  with  her  two  nights,  she,  on  discovering  that  his  state- 
ment was  false,  took  poison  and  died.  Held,  that  plaintiff  was  entitled 
to  maintain  the  action  for  the  unlawful  interference  with  plaintiff's  right 
to  the  services  of  his  daughter;  and  that  the  jury  had  a  right,  in  their 
discretion,  to  impose  punitive  damages. 

Xleported  below,  54  Hun,  586. 

(Argued  October  27,  1891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  December  11,  1889,  which  affirmed  a  judgment  in  favor 
•of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  material  facte  are  stated  in 
the  opinion. 

F.  R.  GUbert  for  appellant  Plaintiff  was  guilty  of  con- 
iaributory  negligence  and  cannot  recover.  {Segar  v.  SlmgeV' 
•land^  2  Caines,  219 ;  Travis  v.  Barger,  24  Barb.  614 ;  /Smith 
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V,  Martin^  15  Wend.  270 ;  Harriett  v,  Greathead^  49  Barb. 
106 ;  2  Greenl.  on  Ev.  §  578.)  The  court  erred  in  admitting' 
testimony  showing  a  promise  of  marriage  existing  between  the 
parties.  {Foster  v.  Scoffield^  1  Johns.  297  ;  Qillet  v.  Mead^  7 
Wend.  193;  BrawneU  v.  McEwen,  5  Den.  367;  26  Barb. 
617 ;  2  Abb.  [N.  S.]  388.)  There  was  no  legal  evidence  upon 
wliich  to  base  a  verdict,  and  the  plaintiff  ought  to  have  been 
nonsuited.  {Dain  v.  Wycoff^  7  N.  Y.  191 ;  Bartley  v.  liichtr 
myer^  4  id.  38;  Mulvehall  v.  MiUward^  11  id.  343;  Mor- 
rison V.  N.  T,  (&  N.  IL  li.  H,  Co.,  32  Barb.  568 ;  Rohiiiso^z 
v.  McManus,  4  Lans.  386  ;  Alger  v.  Gardner,  54  N.  Y.  360  ; 
Knight  V.  Wilcox,  14  id.  415 ;  IngersoU  v.  MiUer,  47  Barb. 
47 ;  Ilogan  v.  Cregan,  6  Kobt.  138 ;  White  v.  NeUis,  31  N. 
Y.  405 ;  Bagley  v.  Baive,  105  id.  171.) 

Wm.  C,  Latnont  for  respondent.  If  the  paper  consenting 
to  the  marriage  of  Edith  with  defendant  was  procured  by  false 
and  fraudulent  representations,  then  it  was  no  consent  and 
entirely  unavailing.  It  left  defendant  in  the  same  situation 
as  if  he  had,  secretly  and  by  force,  in  the  night  time,  taken 
plaintiff's  daughter  from  her  home.  {People  v.  DeLeon,  13  K. 
Y.  S.  R.  588.)  Plaintiff  made  out  a  good  cause  of  action.  {Lipe 
V.  Eisenlord,  32  N.  Y.  229 ;  Lawrence  v.  Spencer,  90  id.  669.) 
This  action  can  be  maintained  without  pregnancy  or  disease. 
(  White  V.  NeUis,  31  N.  Y.  405, 408 ;  31  Barb.  279 ;  47  id.  47 ; 
44  id.  589 ;  Lipe  v.  Eisenlord,  32  N.  Y.  236 ;  2  Sedg.  on 
Dam.  [7th  ed.]  312 ;  Mam^vUle  v.  Thompson,  2  C.  &  P.  303  ; 
Hexmtt  v.  Prime,  21  Wend.  79 ;  Furmam,  v.  Va/n  Sise,  56  N. 
Y.  441.)  No  error  was*  committed  on  the  trial,  of  which 
defendant  can  complain.  The  doctor  had  no  right  to  testify 
to  and  receive  statements  from  Edith  Lawyer.  (Code  Civ. 
Pro.  §  834 ;  80  N.  Y.  295 ;  24  Hun,  43.) 

Potter,  J.  This  action  was  brought  by  plaintiff  against 
defendant  to  recover  damages,  as  alleged  in  the  complaint,  for 
the  abduction  of  plaintiff's  infant  daughter  from  the  service  of 
the  plaintiff,  her  father,  and  also  for  seduction  while  she  was 
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absent  from  her  father's  house.  It  appears  that  the  defendant, 
who  is  a  man  sixty  years  of  age  and  has  a  wife  from  whom  he 
is  not  l^ally  divorced,  and  who  is  hving  absent  from  him,  on 
the  6th  of  May,  1886,  came  to  the  plaintiflPs  lionse  and  had  an 
interview  with  the  plaintiff,  as  well  as  his  daughter. 

On  the  sixteenth  day  of  May  following  he  again  came  to 
the  plaintifiTs  house  and  had  an  interview  with  him  and  plain- 
tiflPs  wife  upon  the  subject  of  marrying  Edith,  plaintiflPs 
daughter.  During  the  interview  with  the  plaintiff  upon  the 
latter  day  upon  the  subject  of  the  marriage  of  defendant  to 
plaintiff's  daughter,  there  was  a  conversation  between  them  in 
regard  to  his  legal  right  to  contract  marriage,  and  whether 
the  conditions  of  separation  of  defendant  from  his  wife  were 
snch  as  to  allow  of  a  valid  marriage  between  defendant  and 
plaintiff's  daughter.  The  defendant  represented  that  he  had 
a  legal  right  to  marry,  and  the  defendant  drew  a  consent,  or 
contract  to  carry  out  such  design,  and  induced  the  plaintiff  and 
his  wife  to  sign  it.    The  consent  or  contract  was  in  these  words : 

"  To  Harne  it  May  Concern :  "We  the  undersigned  are  the 
father  and  mother  of  the  bearer  Edith  Lawyer,  Whereas 
Edith  and  P.  J.  Fritcher  of  Sharon  wish  to  be  united  we  give 
our  consent  to  their  contracts. 
"  EiCHMONDviLLE,  May  16,  1886. 

"PETER  LAWYER 
"CATHERINE  LAWYER." 

Said  Catherine  Lawyer  was  not  able  to  write  her  name,  and 
Edith  was  requested  to  sign  her  name  fcr  her  and  did  so. 
After  these  representations  were  made  and  this  instrument 
signed,  the  defendant  carried  Edith  to  Portlandville,  in  Otsego 
county,  a  distance  of  about  tliirty  miles  from  her  home  and 
residence  of  plaintiff ;  staid  at  a  public  liouse  at  that  place, 
and  said  to  the  lady  who  kept  the  house  that  he  was  married  ; 
occupied  the  same  bed  with  Edith  on  the  night  of  the 
seventeenth.  The  next  day  defendant  carried  Edith  to 
Sharon,  Schoharie  county,  where  he  resided,  and  stated  to 
his  housekeeper,  who  was  a  sister  of  Edith,  that  she  was  his 
SiCKELS — ^VoL.  LXXXV,         31 


242  Lawyeb  v.  Fbitohee.  [Dec, 

Opinion  of  the  Court,  per  Potteb,  J. 

wife.  On  the  night  of  the  eighteenth  of  May  the  defendant 
and  Edith  occupied  the  same  room  and  the  same  bed.  After 
Edith  arrived  there,  and  during  the  eighteenth  and  nineteenth 
days  of  May,  there  was  a  conversation  between  Edith  and 
Julia,  her  sister,  defendant's  housekeeper,  in  which  Juha  told 
Edith  tliat  the  defendant  could  not  marry ;  that  he  had  a  wife 
living  and  was  not  divorced  from  her. 

Edith,  the  plaintiffs  daughter,  was  about  17  years  of  age, 
generally  lived  in  her  father's  family,  and  performed  service 
for  him,  though  she  did  work  out  occasionally,  but  her  father 
had  received  her  wages. 

Among  the  declarations  made  at  the  interview  of  tiie 
sixteenth  between  plaintiff  and  defendant,  the  plaintiff  testi- 
fies that  the  defendant  said :  "  I  am  just  as  clear  from  my  wife 
as  though  I  never  had  married  her."  The  plaintiff  also  testi- 
fied that  he  believed  such  statement  to  be  true.  This  statement 
and  belief  preceded  the  signing  of  the  paper  above  set  forth. 

On  the  seventeenth  or  eighteenth  day  of  May,  and  after 
defendant  had  arrived  at  his  liome  and  made  tlie  statements 
above  to  Julia,  slie  procured  from  a  drug  store  in  the  vicinity 
of  defendant's  residence  some  poison.  Edith  partook  of  that 
poison  and  died  of  it  on  the  twentieth  day  of  May. 

The  principal  question  involved  in  this  case  is  whether  the 
plaintiff  proved  a  loss  of  service  and  damage  in  consequence 
thereof  sufiicient  to  maintain  the  action.  The  trial  judge 
charged  the  jury  that  the  plaintiff  was  not  entitled  to  recover 
damages  for  any  loss  of  service  by  reason  of  the  taking  of  the 
poison  and  the  death  of  Edith  in  consequence.  Nevertheless, 
the  jury,  under  the  charge  of  the  court,  found  a  verdict  in 
favor  of  the  plaintiff  of  $800,  besides  costs. 

The  General  Term  was  not  unanimous  in  affinning  the 
judgment  on  the  verdict  of  the  jury.  One  of  the  learned 
judges,  as  shown  by  his  dissenting  opinion,  uses  the  following 
language,  which  indicates  the  view  taken  by  him  and  the 
grounds  for  his  dissent  from  the  affirmance  of  the  judgment : 
'*  The  defendant,  a  married  man,  over  60  years  of  age,  took 
plaintiffs  daughter  Edith  about  seventeen  years  old,  from  her 
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father's  house,  on  Monday,  May  seventeenth.  He  did  this 
with  the  consent  of  the  parents ;  but  the  verdict  of  the  jury 
establishes  that  he  obtained  this  consent  by  fraud.  That  night 
he  stayed  with  her  at  a  hotel  and  occupied  the  same  bed  with 
her,  saying  to  the  landlady  that  Edith  was  his  wife.  *  *  * 
The  next  day,  after  dinner,  Edith  became  sick.  She  had 
taken  poison.  The  day  following,  Thursday  the  twentieth, 
she  died  from  the  effects  of  the  poison.  Before  death  she 
told  her  sister  that  she  took  poison  because  she  did  not 
want  to  live  and  that  she  did  not  want  to  see  anybody.  There 
was  evidence  that  Edith  had  recovered  from  her  usual  monthly 
courses  a  week  before  she  went  away  with  defendant,  and  that 
before  her  death  her  underclothes  were  spotted  with  blood, 
which  a  physician  supposed  to  be  the  menstrual  flow.  The 
important  point  in  this  case  is  whether  on  these  facts  the  court 
could  properly  submit  to  the  jury  the  question  whether  the 
plaintiff  sustained  damage  other  than  that  of  death,  for  loss  of 
service  by  reason  of  the  seduction.  It  will  be  seen  that  there 
is  no  evidence  of  seduction  before  Monday  night ;  no  evidence 
of  Edith's  condition  from  Monday  night  till  Wednesday  noon, 
when  she  took  the  poison,  and,  of  course,  no  evidence  of 
pregnancy." 

I  should  not  feel  justified  in  departing  from  my  rule  in  this 
court  not  to  write  an  opinion  upon  the  aflSrmance  of  a  judg- 
ment  in  a  common  and  ordinary  case,  except  to  reconcile  differ- 
ences of  opinions  by  the  judges  of  the  court  below  and  to 
remove  any  resort  to  strained  or  doubtful  reasoning  to  sustain 
the  judgment  appealed  from,  by  a  brief  presentation  of  a 
feature  of  the  case  that  was  not  distinctly  brought  out  in  that 
court 

This  action  was  brought  to  recover  damages  which  the 
plaintiff  alleged  he  has  sustained  by  the  unwarranted  inter- 
ference of  the  defendant  with  plaintiff's  right  to  service.  It 
is  as  well  settled  that  he  who  unlawfully  interferes  with 
another's  right  of  service,  whether  it  be  the  service  of  a  male 
or  female,  a  minor  or  an  adult,  is  liable  for  actual  or  compensa- 
tory damages  in  the  same  manner  and  upon  the  same  grounds 
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that  he  would  be  liable  for  an  unlawful  interference  with  any 
other  property  right  of  another. 

The  plaintiff  alleges  that  he  is  the  father  of  Edith  Lawyer, 
that  at  the  time  of  the  acts  of  the  defendant  complained  of  by 
the  plaintiff,  she  was  seventeen  years  of  age  and  was  residing 
with  the  plaintiff,  and  that  he  was  entitled  to  her  services,  and 
that  without  the  consent  of  the  plaintiff,  the  defendant  on  or 
about  the  16tli  day  of  May,  1886,  enticed  and  persuaded  the 
said  Edith  Lawyer  to  leave  the  residence  and  service  of  the 
plaintiff  and  to  accompany  liim  (the  defendant)  to  Portland  ville, 
in  the  county  of  Otsego,  etc. 

The  plaintiff  also  alleged  that  on  the  17th  day  of  May, 
1886,  the  defendant  debauched  the  said  Edith,  etc. 

The  evidence  in  this  case  establishes  beyond  question  that 
on  and  previous  to  the  16th  day  of  May,  1886,  Edith  was  the 
servant  of  plaintiff  both  in  law  and  fact.  It  follows  from  that 
relation  that  plaintiff  was  entitled  to  command  and  to  have  her 
services  wholly  and  without  interruption,  save  such  time  as  was 
necessary  for  her  rest,  health  and  preservation,  until  the  plaintiff 
should  give  a  vahd  consent  to  dispense  with  the  service  or  the 
law  should  terminate  the  relation. 

The  defendant  came  to  plaintiff's  house,  where  she  was  in 
fact  performing  and  was  in  law  bound  to  perform  services  for 
the  plaintiff,  and  took  her  from  and  deprived  the  plaintiff  of 
such  service. 

If  this  was  done,  as  plaintiff  alleges,  without  his  consent,  the 
defendant  is  liable  to  make  plaintiff  compensation  for  the  loss 
of  service.  If  the  plaintiff's  consent  was  obtained  by  defend- 
ant through  fraud,  it  was  void,  for  fraud  vitiates  all  contracts 
and  all  consents.  Consent  or  no  consent  was  one  of  the  issues 
to  be  tried  bj'^  the  jury,  and  the  jury  has  found  upon  competent 
evidence  for  that  purpose  that  any  consent  given  by  plaintiff 
was  given  tlirough  fraud  and  so  was  no  consent.  With  this  find- 
ing by  the  jury  the  court  cannot  interfere.  Edith  was  taken 
away  from  the  plaintiff  by  the  defendant  and  remained  with 
him  at  a  hotel,  and  on  the  way  to  defendant's  home  and  at  his 
home  for  the  space  of  four  days,  and  the  plaintiff  was  in  the 
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meantime  deprived  of  her  services  and  his  right  to  them  was 
unlawfully  interfered  with. 

The  gravamen  of  the  action  and  of  all  actions  of  this  nature 
is  the  loss  of  service,  and  both  the  pleadings  and  the  proofs  in 
this  case  make  out  a  cause  of  action  in  entire  harmony  with  the 
fullest  requirements  of  such  actions  and  entirely  dispense  with 
any  necessity  or  occasion  to  resort  to  fiction  as  is  said  to  be 
done  in  some  instances  to  maintain  the  recovery  of  damages 
in  these  cases. 

In  the  aspect  we  have  been  considering  this  case,  it  presents 
an  actual  and  measurable  pecuniary  damage  to  the  plaintiff. 
The  loss  of  service  constitutes  the  cause  of  action  and  it  can 
make  no  difference  as  to  the  right  of  action  whether  that  has 
been  accomplished  by  an  unlawful  persuasion  of  the  servant 
to  leave  the  master's  employment  or  through  fraud  upon  the 
master  or  force  upon  the  servant,  or  by  both  such  fraud 
and  force. 

The  loss  of  service  is  the  cause  of  action  and  when  that  is 
established,  a  basis  for  damages  to  some  extent  exists,  and 
whether  that  loss  is  caused  or  attended  or  followed  by  sexual 
intercourse,  deiilement  or  pregnacy,  loss  of  health  or  disability 
to  serve,  or  for  the  purpose  or  with  the  intention  of  obtaining 
those  results  through  a  formal  but  criminal  marriage,  has  rela- 
tion more  especially  to  the  damages  the  plaintiff  may  recover 
tlian  to  his  cause  of  action. 

It  is  true  the  complaint  charged  debauchment  and  ill  health 
as  a  consequence,  as  well  as  the  taking  of  the  servant  from  tlie 
master.  Whether  the  debauchment  was  proven  or  not,  tlie 
taking  away  by  the  defendant  was  proven  without  any  con- 
tradiction and  this  gave  plaintiff  a  cause  of  action  and  a  right 
to  damages.  In  such  eases  the  jury  have  the  right  to  impose 
punitive  damages  in  their  discretion  in  addition  to  compen- 
satory damages. 

I  think  these  \dews  are  abundantly  supported  by  numerous 
decided  cases,  to  a  few  of  which  I  make  reference  and  extracts. 
Judge  Andrews  in  People  v.  DeLeon  (109  N.  Y.  229),  says : 
"In  Regina  v.  Hopkins  (Car.  &  M.  254),  the  case  of  an 


246  Lawyer  v,  Fbitcheb.  [Dec., 

Opinion  of  the  Court,  per  Pottbk,  J. 

indictment  for  the  abduction  of  an  unmarried  girl  under  six- 
teen years  of  age  'against  the  will'  of  her  father,  it  appearing 
that  the  consent  of  the  parents  was  induced  by  fraud,  the 
indictment  was  sustained  and  Gubnet,  B.,  said  (in  that  case) 
'  I  mention  these  cases  to  show  that  the  law  has  long  considered 
fraud  and  violence  to  be  the  same.' " 

In  Lipe  V.  Eiserdord  (32  N.  Y.  233),  (which  was  an  action 
by  the  father  to  recover  damages  for  the  seduction  of  his 
daughter  who  was  29  years  of  age  but  living  in  her  father's 
family)  this  language  is  used,  "  and  any  illegal  act  by  which 
the  right  of  the  father,  such  as  it  was,  to  her  services  was 
interfered  with  to  his  detriment,  was  a  legal  wrong  for  which 
the  law  affords  redress."  ■ 

On  page  236  of  the  same  case  the  court  uses  this  language : 
"  Finally  it  is  urged  by  defendant's  counsel  that  only  compen- 
satory damages  should  have  been  allowed.  The  judge  refused 
so  to  direct  the  jury  and  I  think  he  was  right  The  object 
of  the  action  in  theory  is  to  recover  compensation  for  the  loss 
of  the  services  of  the  person  seduced.  This  is  so  far  adhered 
to  that  there  must  be  a  loss  of  that  kind,  or  the  action  will 
fail ;  but  when  that  point  is  established,  the  rule  of  damages 
is  a  departure  from  the  system  upon  which  the  action  is 
allowed.  The  loss  of  service  is  often  merely  nominal,  though 
the  damages  which  are  recovered  are  very  large.  It  is  too  late 
to  complain  of  this  as  a  departure  from  principle,  for  it  has 
been  the  law  of  this  state  and  of  the  £nglish  courts  for  a  great 
many  years." 

The  same  court,  further  on  in  the  opinion,  uses  this  lan- 
guage :  "  The  true  rule  (this  being  an  action  brought  by 
plaintiff  for  the  seduction  of  his  daughter)  I  think  is  that  the 
plaintiff's  right  to  the  services  may  be  made  out  in  either  way, 
and  that  wlien  established  so  that  the  action  is  technically 
maintainable,  the  court  and  jury  are  to  consider  whether  the 
plaintiff,  on  the  record,  is  so  connected  with  the  party  seduced 
as  to  be  capable  of  receiving  injury  through  her  dishonor.  A 
mere  master,  having  no  capacity  to  be  injured  beyond  the 
pecuniary  worth  of  the  services  lost,  should  undoubtedly  be 
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limited  in  his  recovery  to  the  value  of  these  services.  But  the 
case  of  this  plaintiff,  as  has  been  mentioned,  is  quite  different." 

In  Hevnt  v.  FHme  (21  "Wend.  79-81-82),  Judge  Nelson, 
in  delivering  the  opinion  of  the  court  in  an  action  like  the  one 
under  consideration,  uses  this  language :  "  It  is  now  fully  set- 
tled, both  in  England  and  here  (citing  several  authorities  in 
both  countries),  that  acts  of  service  by  the  daughter  are  not 
necessary ;  it  is  enough  if  the  parent  has  a  right  to  command 
them,  to  sustain  the  action.  *  *  *  The  ground  of  the 
action  has  often  been  considered  technical,  and  the  loss  of 
service  spoken  of  as  a  fiction,  even  before  the  courts  ventured 
to  place  the  action  upon  the  mere  right  to  claim  the  services ; 
they  frequently  admitted  the  most  trifling  and  valueless  acts 
as  sufficient." 

Further  on  in  the  opinion,  the  judge  uses  this  language: 
"  The  action,  then,  being  fully  sustained,  in  my  judgment,  by 
proof  of  the  act  of  seduction  in  the  particular  case,  all  the 
complicated  circumstances  that  followed  come  in  by  way  of 
aggravating  the  damages." 

In  White  V.  JV^eUts  (31  N".  T.  405-407-409),  (which  was  an 
action  for  debauching  plaintiff's  minor  daughter,  and  com- 
municating to  her  a  venereal  disease  by  which  she  was  made 
sick  and  unable  to  labor),  the  judge  uses  the  following  lan- 
guage :  "  Whenever  the  wrongful  act,  by  immediate  and  direct 
consequences,  deprives  the  master  of  the  service  of  his  servant, 
or  injuriously  affects  his  legal  right  to  such  service,  the  law 
gives  a  remedy.  It  is  not  sufficient  to  sustain  the  action  to 
prove  the  seduction  merely.  That  is  the  wrongful  act  from 
which  it  must  appear  that  a  direct  injury  to  the  relative  rights 
of  the  master  has  followed.  The  right  of  the  master,  as  recog- 
nized by  the  law,  is  to  have  the  services  of  the  servant  undis- 
turbed by  the  wrongful  act  of  another.  *  *  *  In  cases 
of  debauchery,  the  ordinary  consequences  that  affect  the  master 
are  the  pregnancy  and  lying-in  of  the  servant,  during  which 
she  is  unable  to  render  him  service.  Hence  the  precedents 
of  pleadings  in  this  form  of  action  have  perhaps  invariably 
alleged  a  loss  of  service  through  those  consequences.     But  it 
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by  no  means  follows  that  there  is  no  remedy  where  the  loss  of 
service  is  the  direct  effect  of  the  wrongful  act,  although  pro- 
duced by  some  other  consequence.  All  that  the  law  can 
require  is  damnum  et  injuria^  for  these  constitute,  when 
directly  connected,  the  proper  and  complete  elements  of  an 
action  on  the  case.  And  whenever  they  combine  as  an  imme- 
diate cause  and  effect,  the  law  cannot  deny  a  remedy  without 
a  departure  from  principle. 

^^  It  is  maintainable  because  a  wrongful  act  has  caused  a 
direct  injury  to  a  lawful  right.  In  such  case,  the  right  of  the 
master  to  a  remedy  for  an  injury  to  his  enjoyment  of  the  serv- 
ices of  his  servant  is  equally  clear,  whether  it  be  produed  by 
beating  and  wounding  the  servant,  or  enticing  him  from 
employment,  or  forcibly  abducting  him,  or  wrongfully  debauch- 
ing and  impregnating  with  child  or  with  disease.  Kor,  in  my 
judgment,  does  the  remedy  depend  upon  the  sex  of  the  serv- 
ant. *  *  *  We  have  now  to  determine  the  abstract  right 
to  maintain  any  action  at  all ;  and  that  is  something  quite 
independent  of  the  question  what  damages  may  be  recovered 
if  the  action  be  allowed." 

In  the  case  of  Ingerson  v.  Miller  (47  Barb.  47,  50),  the 
General  Term  use  this  language :  "  It  is  no  objection  to  the 
maintenance  of  the  action  that  no  expense  or  actual  loss  of 
service  is  proved.  It  is  sufficient  that  the  father  was  at  the 
time  entitled  to  the  services  of  the  daughter,  and  might  have 
required  them  had  he  chosen  to  do  so."  "  The  master  has  a 
property  in  the  labor  of  his  servant,  and  any  wrongful  act 
creating  or  producing  a  disability  in  the  servant  to  perform 
what  the  master  has  a  right  to  require,  operates  as  a  disturb- 
ance or  infringement  of  such  right  to  which  the  law  will 
attach  at  least  nominal  damages  as  a  result  of  the  injury." 
"  But  proof  of  the  slightest  loss  of  service  or  the  most  trifling 
injury,  if  the  direct  result  of  the  wrongful  act,  is  sufficient  to 
uphold  the  action." 

In  Badyley  v.  Decker  (44  Barb.  588),  the  opinion  of  the 
coxvct  at  General  Term  holds  this  language :  "  There  was  evi- 
dence in  this  case  sufficient  to  go  to  the  jury  upon  the  ques- 
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tion  of  the  relation  of  master  and  servant  existing  between, 
the  plaintiff  and  her  daughter.  The  slightest  degree  of  serv- 
ice has  been  holden  sufficient  to  maintain  the  action  and  to 
allow  a  recovery  for  the  heaviest  damages,  *  *  *  but  to 
accommodate  the  action  to  cases  where  the  daughter  rendered 
no  service,  a  presumed  or  a  fictitious  service  is  resorted  to  as 
the  gravamen." 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Parkeb,  J.,  not  sitting. 

Judgment  affinned. 


The  PooANnoo  Water  Works  Company,  Eespondent,  v. 

Seth  Bird  et  al..  Appellants. 

The  legislature  may  vest  a  private  person  or  corporation  with  the  right 
of  eminent  domain,  when  the  use  to  be  made  thereof  is  to  acquire  prop- 
erty for  the  public  benefit. 

In  order  to  make  the  use  public,  a  duty  must  devolve  upon  the  person  or 
corporation  to  furnish  the  public  with  the  use  intended.  This  use  may 
be  limited  to  the  inhabitants  of  a  small  or  restricted  locality,  but  it  must 
be  to  those  inhabitants  in  common,  and  not  for  a  particular  individual. 

The  question  of  public  use  is  a  judicial  one,  and  must  be  determined  by 
the  courts. 

PlaintifT.  a  water  works  company,  organized  under  the  act  providing  for 
the  incorporation  of  such  companies  (Chap.  737,  Laws  of  1873,  as 
amended  by  Chap.  415,  Laws  of  1876),  located  and  constructed  a  dam 
and  reservoir  upon  the  P.  river,  and  in  May,  1886,  filed  a  map  showing 
the  location  and  the  lands  necessary  to  be  taken,  and  entered  into 
contracts  with  several  villages  to  supply  them  with  water.  It  had, 
prior  to  May,  1888,  acquired  the  lands  occupied  by  it,  and  the  right  to 
divert  the  water  of  the  stream  from  the  riparian  owners  below  the  dam, 
except  one  H.,  and  had  commenced  proceedings  to  acquire  his  rights. 
On  April  9,  1888,  the  company  adopted  a  map  and  plans  for  two  addi- 
tional reservoirs,  which  were  not  contemplated  at  the  time  of  filing  the 
original  map,  one  to  be  located  on  lands  acquired  by  it  below  the  land 
of  H. ,  which  map  was  filed  May  7, 1888.  It  had  also  acquired  the  rights 
from  the  riparian  owners  below  H.  to  divert  the  water  at  such  lower  res- 
ervoir. Before  this,  however,  but  while  plaintiff  was  prosecuting  with 
diligence  and  in  good  faith  the  proceedings  to  acquire  the  rights  of  II., 
defendants,  who  composed  the  board  of  water  commissioners  of  the  vil- 
lage of  T.,  with  actual  notice  of  what  plaintiff  had  done,  undertook  to 
locate  a  dam  and  reservoir  upon  the  lands  of  H.,  filed  a  map  thereof  and 
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instituted  proceedings  to  condemn  for  their  use  the  riparian  rights  of 
H.  In  an  action  to  restrain  defendants  from  constructing  such  dam  and 
reservoir,  7ield,  that  neither  plaintifTs  original  plan,  as  shown  by  the 
map  then  filed,  nor  the  rights  acquired  from  the  riparian  owners  below, 
deprived  defendants  of  the  right  to  locate  their  works  upon  the  same 
stream  below  defendants'  works;  that  the  fact  that  defendants  succeeded 
in  filing  their  map  before  the  plaintiff  filed  its  second  map,  did  not 
necessarily  give  defendants  the  exclusive  right  to  condemn  and  acquire 
the  lower  riparian  rights:  thai  plaintiff,  before  filing  that  map,  had  the 
right  to  enter  upon  and  acquire  the  lands  and  water  rights  required  for 
the  additional  reservoir,  and  that  the  rights  so  acquired  were  not 
impaired  by  the  filing  of  defendants'  map;  nor  did  that  act  give  to  them 
the  right  to  acquire  by  condemnation  proceedings  plaintiff's  rights  in 
the  stream  below;  and  as  tlieir  proposed  dam  and  reservoir  would  inter- 
fere with  those  rights,  plaintiff  was  entitled  to  the  relief  sought. 

Plaintiff,  in  its  contracts  with  the  riparian  owners,  contracted  to  supply 
them  with  water.  It  was  claimed  or;  the  part  of  defendants  that  the 
rights  so  acquired  were  not  for,  and  had  not  been  devoted  to,  the  public 
use,  and  were  not  necessary  for  the  purposes  of  plaintifTs  incorporation. 
Held,  untenable;  that  the  agreement  to  supply  individuals  with  water  did 
not  destroy  the  public  use,  and  that  the  facts  justified  a  finding  that  said 
rights  were  necessary  for  the  purposes  of  plaintiff's  incorporation; 
that  is,  to  meet  the  requirements,  under  all  contingencies,  of  the  vil- 
lages dependent  upon  it  for  their  water  supply. 

The  judgment  below  restramed  defendants  from  constructing  and  main- 
taining any  reservoir  and  dam  upon  the  P.  river,  or  from  intercepting 
or  diverting  any  of  its  waters,  or  from  acquiring  any  riparian  rights 
therein.  Held,  error,  and  judgment  modified  so  as  only  to  restrain 
defendants  from  erecting  any  reservoir  or  dam  above  the  point  wheie 
plaintiff  had  located  its  new  reservoir. 

(Argued  October  27,  1891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  25,  1889,  which  affirmed  a  judgment  in  favor 
of  plaintiflE  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  judgment  below  "  enjoined  and  restrained  from  con- 
structing, erecting  or  maintaining  any  dam  or  dams,  reservoir 
or  reservoirs,  upon  the  Pocantico  river,  a  stream  in  the  town 
of  Ossining  and  Mount  Pleasant,  county  of  Westchester,  or 
any  of  its  tributaries  for  any  of  the  defendants'  purposes ;  and 
from  intercepting,  diverting,  appropriating  or  using  any  of  the 
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waters  of  said  river  or  its  tribntaries  for  the  supplying  of  any 
village,  or  its  inhabitants,  with  water  therefrom  ;  and  from 
proceeding  further  to  condemn  any  of  the  riparian  rights  in 
said  river,  or  its  tributaries,  and  from  in  any  wise  acting  in 
relation  thereto,  or  interfering  with  the  plaintiff,  the  Pocan- 
tico  Water  Works  Company,  in  the  possession  or  use  of  said 
stream  and  its  tributaries ;  and  it  is  further  ordered,  adjudged 
and  decreed  that  the  board  of  water  commissioners  of  the  vil- 
lage of  Tarrytown,  N.  Y.,  its  servants,  or  agents,  or  any  of 
them,  be  and  they  hereby  are  perpetually  enjoined  and 
restrained  from  doing  any  or  all  of  the  acts  or  things  herein- 
above set  forth." 

The  nature  of  the  action  and  the  facts,  so  far  as  material,. 
are  stated  in  the  opinion. 

Henry  C,  Griffin  for  appellants.  The  property  in  question 
is  not  required  by  plaintiff  for  a  public  use.  {In  re  JSf,  F,  & 
W.  B.  Ji.  Co.,  108  N.  Y.  75 ;  In  re  S.  H.  (7.  li.  Co.,  128  id. 
408;  In  re  li.  W.  Co.,  66  id.  413,  418;  Emhury  v.  Conner ^ 
3  id.  511,  516  ;  Taylor  v.  Porter,  4  Hill,  140  ;  Jenkins  v. 
Anderson,  103  Mass.  94 ;  Curtiss  v.  Whipple,  23  Wis.  850 ; 
In  re  Belfast  Academy,  11  Me.  109 ;  Cooley  on  Const.  Lim. 
469 ;  Laws  of  1885,  chap.  422 ;  Lewis  on  Em.  Domain,  §§  164, 
165 ;  Vamer  v.  Masten,  21  W.  Va.  534  ;  In  re  N.  T.,  L.  dk 
W.  B.  B.  Co.,  99  N.  Y.  12 ;  Peopl^e  ex  rel.  v.  Forrest,  97 
id.  100 ;  Laws  of  1873,  chap.  737,  §  3 ;  Garwood  v.  iT.  T.  C. 
ibII.B.B.  B.  Co.,  83  N.  Y.  400,  406, 407 ;  Colrich  v.  Swin- 
hume,  105  id.  503,  506,  507 ;  In  re  Albany  Street,  11  Wend. 
150,  151 ;  In  re  Cherry  Street,  19  id.  667 ;  In  re  S.  B.  B.  B. 
Co.,  119  N.  Y.  141 ;  B.  cfe  S.  B.  B.  Co.  v.  Davis,  43  id.  137.) 
The  plaintiff  has  not  complied  with  the  statute  in  order  to 
acquire  the  title  it  claims  as  a  public  corporation  to  riparian 
rights  below  its  dam.  {Garwood  v.  N.  Y.  C.  cfe  H.  B.  B. 
li.  Co.,  83  N.  Y.  400 ;  Laws  of  1885,  chap.  423,  §  4;  Mar- 
shall V.  Peters,  12  How.  Pr.  118 ;  2  Washb.  on  Eeal  Prop. 
[3ded.]  320,  321,  328,  329,  §§  40,  42;  Elliott  v.  F.  B.  B. 
Co.,  10  Cush.  193 ;  Stokoe  v.  Singer,  8  El.  &  Bl.  36  ;    Wads- 
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worth  V.  Tillots&nj  15  Conn.  366 ;  Tyler  v.  WUkinsan^  4  Mass. 
397 ;  PeopU  ex  rd,  v.  Diver^  19  Iliin,  264 ;  Dodge  v.  Berry ^ 
26  id.  246,  248.)  Plaintiff  cannot  succeed  in  tliio  action, 
unless  it  shows  the  exclusive  right  on  the  21st  day  of  April, 
1888,  to  condemn  the  property  defendants  are  seeking  to 
acquire.  {In  re  P,  B.  Co,,  108  K  Y.  483,  490,  491 ;  In  re 
R.  E.  Co.,  33  N.  Y.  S.  R.  695,  701  \  In  re  A,  W,  Comrs.,  96 
K  Y.  351,  358 ;  People  v.  B.  F.  <&  C.  L  R.  R.  Co.,  98  id. 
75.)  The  plaintiflE,  having  filed  a  map  as  the  statute  requires, 
exhausted  its  power  of  choice,  and  the  location  so  made 
was  final.  {In  re  P.  Bridge  Co.,  108  K  Y.  483 ;  H.  i& 
D.  C.  Co.  V.  N.  Y.  E.  R.  R.  Co.,  9  Paige,  323.)  Assum- 
ing  that  the  word  "land"  as  used  in  section  2,  chapter  415, 
Laws  of  1876,  does  not  include  water  rights,  or  riparian 
rights  or  the  right  to  divert  streams,  it  does  not  help  plaintiff. 
{In  re  Poiighkeepsie  Bridge,  108  N.  Y.  483.)  This  action 
will  not  lie  because  the  same  questions  can  be  litigated  at  law 
in  the  proceeding  instituted  by  defendants  to  condemn,  where 
plaintiff  is  a  party.  {In  re  R.  W.  Co.^  ^'^  N.  Y.  418 ;  T/i  re 
C  R.  R.  V.  Ga4i  Co.,  63  id.  326 ;  In  re  N.  Y.,  L.  cfe  IF.  R. 
R.  Co.,  99  id.  12 ;  Story's  Eq.  Juris.  §  875  ;  1  Johns.  Ch.  611 ; 
R.  II.  &  L.  R.  R.  Co.  V.  N.  Y.,L.  E.  &W.  R.  R.  Co., 
44  Ilun,  211 ;  110  K  Y.  134.)  The  village  of  Tarry  town  is 
a  necessary  party  ;  in  fact  the  only  party  interested  in  this 
litigation.  {People  ex  rel.  v.  Dwyer,  27  Ilun,  548  ;  Appleion 
V.  Water  Comrs.,  2  Hill,  433  ;  Grower  v.  Swain,  29  Hun,  454 ; 
Davi^  V.  Mayor,  etc.,  1  Duer.  451 ;  Mayor,  etc.,  v.  Stay-in, 
106  N.  Y.  1.)  By  statute  the  defendants  can  condemn  and 
take  any  of  the  property  rights  or  interests  owned  or  held  by 
the  plaintiff.  (Laws  of  1875,  chap.  181,  §  22 ;  Laws  of  1876, 
chap.  415,  %b',  S.  A.  R.  R.  Co.  v.  Kerr,  72  N.  Y.  330.) 

E.  T.  Lovatt  for  respondent.  Plaintiff  has  duly  filed  its 
maps,  as  required  by  law,  to  acquire  the  riparian  rights 
on  the  Pocantico  river.  (Laws  of  1873,  chap.  737,  §  3; 
Laws  of  1876,  chap.  415.)  The  plaintiff  is  the  owner  of  all 
the  riparian  rights  in  said  stream,  by  purchase  prior  to  April 
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21,  1888.  {Jackson  v.  FUh^  10  Johns.  455 ;  JavJcson  v» 
Blodgetty  16  id.  172;  Jewett  v.  Jeioett^  16  Barb.  150;  Lynch 
r.  Livingston^  6  N.  Y.  422 ;  King  v.  Mayor^  etCy  102  N.  Y. 
171.)  Plaintiff  has  used  due  diHgence  and  acted  in  good  faith 
in  endeavoring  to  purchase,  settle  for  and  acquire  all  riparian 
claims  on  said  streams,  and  particularly  with  the  said  George 
Hart  {R.  E,  cfe  Z.  R.  R.  Co.  v.  jS\  F.,  L,  E,  &  W.  R.  R. 
Co.,  44  Hun,  209 ;  110  K  Y.  128.)  Plaintiff  has  a  prior  lien 
upon  the  Pocantico  river  and  its  tributaries,  and  the  right  to 
perfect  its  title  thereto,  and  the  same  are  necessary  for  the 
purposes  of  the  plaintiff.  (110  N.  Y.  361.)  Defendants  have 
no  right  to  locate  its  dam  and  water  system  where  they  propose 
to  locate  the  same  for  the  purpose  of  diverting  the  Pocantico 
river,  and  the  two  streams  which  flow  into  the  Pocantico  river. 
(46  Hun,  525 ;  66  N.  Y.  418 ;  R.  IL  <&  L.  R.  R.  Co.  v.  iV". 
v.,  L.  K  <&  W.  R.  R.  Co.,  110  id.  128 ;  P.  P.i&C.L  R.  R. 
Co.  V.  WUHamaon,  91  id.  552.)  In  an  action  in  equity  for 
preventive  remedy,  such  relief  only  will  be  granted  as  the 
nature  of  the  case  and  the  facts  as  they  exist  at  the  close  of 
the  litigation  demand.  {Peck  v.  Goodberlette,  28  Wkly.  Dig. 
553 ;  22  id.  536.)  In  equity  actions  the  court  will  always  look 
at  the  entire  case,  and  see  whether  substantial  justice  has 
been  done ;  and  where  that  appears,  it  will  affirm  the  judg- 
ment, notwithstanding  the  admission  of  testimony  which  in 
ordinary  actions  at  law  might  have  necessitated  a  new  trial. 
{PlaU  v.  PlaU,  2  T.  &  C.  26 ;  Church  v.  Kidd,  3  Hun, 
254 ;  15  Abb.  [X.  C]  107.)  This  action  was  properly  brought 
against  these  defendants,  as  they  are  the  persons  authorized 
by  statute  to  do  any  and  all  acts  relative  to  supplying  a 
village  with  water.  (Laws  of  1875,  chap.  181 ;  Laws  of 
1885,  chap.  170,  211 ;  B.  R.  R.  Co.  v.  Furey,  4  Abb.  [K  S.] 
365.) 

Haioht,  J.  This  action  was  brought  to  restrain  the  defend- 
ants, who  were  acting  as  the  board  of  water  commissioners  of 
Tarrytown,  from  locating  and  constructing  a  dam  and  resen^oir 
upon  the  premises  of  one  George  Hart  on  the  Pocantico  river^ 
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at  a  point  between  the  plaintiffs  dam  and  its  contemplated 
storage  reservoir. 

The  plaintiff  was  organized  nnder  chapter  737  of  the  Laws 
of  1873,  as  subsequently  amended,  and  had  entered  into  con- 
tracts with  the  villages  of  North  Tarrytown,  Dobbs  Ferry 
and  Hastings  to  supply  them  with  pure  and  wholesome  water. 
It  had  located  its  works  upon  the  Pocantico  river,  and  had 
contructed  a  dam  and  reservoir  a  short  distance  above  the 
premises  owned  by  Hart,  on  which  the  defendants  sought  to 
locate  their  works.  It  had  acquired  by  contract,  purchase  or 
proceedings  to  condemn,  the  lands  occupied  by  it,  and  the 
right  to  divert  the  water,  from  most  of  the  riparian  owners 
below  the  dam,  and  as  the  court- finds,  was  proceeding  with  due 
diligence  and  in  good  faith  to  acquire  the  riparian  rights  of 
Hart ;  that  the  defendants,  with  actual  notice  of  all  that  the 
plaintiff  had  done  to  secure  Hart's  rights  in  the  stream,  under- 
took to  locate  a  dam  and  reservoir  on  Hart's  land,  by  which 
they  proposed  to  take  the  waters  of  two  of  the  tributaries  of 
the  Pocantico  river  to  supply  the  village  of  Tarrytown  with 
water,  and  on  April  21,  1888,  filed  a  map  thereof  and  insti- 
tuted proceedings  to  condemn  for  their  use  the  riparian  rights 
of  Hart. 

It  further  appears  that  on  the  29th  of  May,  1886,  the 
plaintiff  caused  to  be  filed  in  the  office  of  the  clerk  of  the 
county  a  map  showing  the  location  of  the  dam  and  reservoir 
which  have  been  constructed,  and  of  the  lands  necessary  to  be 
taken  therefor ;  that  on  April  9,  1888,  at  a  meeting  of  the 
company,  it  was  resolved  that  the  maps  prepared  by  the 
engineer  of  the  company  showing  the  location  of  lands  required 
for  the  high  service  reservoir  with  the  rights  of  way  thereto 
to  be  erected  by  the  company  on  the  Baylies  property  and  also 
the  storage  reservoir  located  below  the  present  one  to  be 
erected  on  Phelps  and  Rice  property,  be  adopted,  and  the 
president  and  secretary  directed  to  sign  the  same  and  attach 
the  corporate  searl  of  the  company  thereto  according  to  law, 
and  cause  the  same  to  be  filed  in  the  county  clerk's  office.  The 
map  so  adopted  and  approved  was  filed  in  the  office  of  the 
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clerk  on  the  7th  day  of  May,  1888,  but  not  until  after  the 
defendant  had  filed  its  map. 

It  is  quite  apparent  that  it  was  not  within  the  contempla- 
tion of  the  plaintiff  at  the  time  of  the  filing  of  its  original 
map  in  1886,  to  construct  the  high  service  reservoir  or  the 
storage  reservoir.  The  dam  and  reservoir  as  it  now  exists, 
with  the  property  necessary  to  be  taken  therefor,  with  the  nec- 
essary pipe  lines  therefrom,  is  all  that  was  covered  by  that 
map.  It  is  true  that  the  lower  riparian  owners  upon  the  stream 
were  entitled  to  damages  by  reason  of  the  diversion  of  the 
water  of  the  stream  at  the  plaintiff's  dam  and  reservoir.  It 
was  the  duty  of  the  plaintiff  to  settle  with  such  owners  for  the 
damage  so  occasioned  them,  but  we  do  not  understand  that  this 
would  deprive  the  defendant  or  any  other  company  of  the 
right  to  locate  its  works  upon  the  same  stream  below  the  plain- 
tiff's works.  The  plaintiff  by  its  dam  and  reservoir  only 
could  divert  the  water  of  the  stream  at  that  place.  All  of  the 
overflow  or  surplus,  together  with  that  which  entered  from 
tributaries  below  the  dam,  would  continue  on  down  the  natural 
bed  of  the  stream  and  this  surplus  was  available  for  the  use  of 
other  companies.  But  it  is  claimed  on  behalf  of  the  plaintiff 
that  it  had  found  it  necessary  to  also  appropriate  this  surplus 
as  well  as  that  coming  to  the  river  from  the  tributaries  below 
the  dam,  and  that  this  appropriation  was  finally  determined 
upon  at  the  meeting  of  the  company  on  April  ninth  ;  that  in 
order  to  carry  out  the  enterprise,  it  had  acquired  the  lands  nec- 
essary for  the  new  storage  reservoir  with  the  right  to  divert  the 
water  of  the  river  thereat  instead  of  the  dam  above,  and  that 
all  of  the  rights  of  the  riparian  owners  between  the  company's 
dam  and  its  proposed  storage  reservoir  had  been  acquired,  with 
the  exception  of  that  belonging  to  Hart,  and  that  it  was  pro- 
ceeding with  due  diligence  to  acquire  his  interests  when  the 
defendants,  with  full  knowledge  of  the  plaintiff's  purposes 
and  plans,  filed  their  map  and  instituted  their  proceedings  to 
condemn. 

It  is  under  these  circumstances  that  the  plaintiff  seeks  to 
enjoin  the  defendant 
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As  to  the  river  below  the  plaintiffs  dam,  the  defendants 
succeeded  in  filing  its  map  before  the  plaintiff,  but  we  do  not 
regard  this  act  as  necessarily  giving  the  defendants  exclusive 
right  to  condemn  and  acquire  the  lower  riparian  rights  in  the 
river. 

We  are  aware  that  in  the  case  of  Rochester^  HomeUsviUe  <& 
Lackwioa/nna  Railroad  Company  v.  New  York^  Lake  Erie 
(^Western  Railroad  Company  (110  N.  Y,  128),  it  was  held 
that  where  a  railroEid  corporation  has  made  and  filed  a  map 
and  survey  of  the  line  of  route  it  intends  to  adopt  for  the  con- 
struction of  its  road,  and  has  given  the  required  notice  to  all 
persons  affected  by  such  construction,  and  no  change  of  route 
is  made  as  the  result  of  any  proceeding  by  any  land  owner  or 
occupant,  it  has  thereby  acquired  a  right  to  construct  and 
operate  its  road  upon  such  line,  exclusive  in  that  respect  as  xo 
all  other  roads  or  corporations. 

But  in  the  case  of  a  railroad,  the  statute  provides  for  the 
location  of  its  route  through  the  counties  which  it  has  to  pass, 
and  such  location  is  made  known  by  the  map  and  survey 
which  it  places  on  file.  The  statute  then,  within  a  specified 
time,  gives  to  the  persons  interested  the  right  to  institute  pro- 
ceedings to  change  the  location.  If  this  is  not  done,  the  road 
becomes  located  at  the  place  indicated  upon  the  map  filed,  and 
the  company  is  thus  given  the  exclusive  right  to  construct  and 
operate  its  road  upon  such  line.  But  no  such  provision  is 
embraced  in  the  statute  giving  to  water  works  companies  the 
right  to  locate  their  dam  or  reservoir. 

The  provisions  of  that  act,  as  amended  by  chapter  415  of  the 
Laws  of  1876,  provides  that  after  the  company  shall  have  fully 
completed  its  organization,  and  shall  have  made  a  contract 
witli  any  town  or  village,  as  provided  in  the  act,  to-  supply  the 
same  with  pure  and  wholesome  water,  the  company  and  its 
agerts  and  employes  shall  be  authorized  to  enter  upon  any 
land  or  water  for  the  purpose  of  making  surveys  and  to  agree 
with  the  owner  of  the  property  which  may  be  required  for 
the  purposes  of  the  act,  as  to  the  amount  of  compensation  to 
be  paid  such  owner ;  but  before  entering,  taking  or  using  any 
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laiid  for  Buch  purposes,  the  company  shall  cause  a  survey  an^ 
map  to  be  made  of  the  lands  intended  to  be  taken  or  entered 
upon,  on  which  the  land  of  each  owner  or  occupant  shall  be  desig- 
nated, which  map  shall  be  signed  by  the  president  of  the  com- 
l>any  and  its  secretary,  and  filed  in  the  office  of  tlie  county  clerk. 

It  will  be  observed  that  under  the  provisions  of  this  statute 
the  map  is  to  be  filed  before  the  company  enters  upon  the  land 
for  the  purpose  of  using  it.  But  it  may  enter  upon  the  lands 
for  the  purpose  of  making  surveys  and  acquiring  title  by 
agreement  with  the  owner  before  such  map  is  filed  ;  and  that 
is  what  it  appears  had  been  done  by  the  plaintiff  in  this  case. 

Phelps  granted  unto  the  plaintiff  "  the  full  right  and  privi- 
lege  to  forever  divert  the  waters  of  the  Pocantico  river  from 
my  premises,  situate,  lying  and  being  in  the  town  of  Mt, 
Pleasant,  county  of  Westchester  and  state  of  New  York,  and 
use  the  same  for  all  its  purposes." 

Beatty  granted  unto  the  plaintiff,  "  its  successors  or  assigns, 
the  full  right  and  privilege  to  forever  divert  the  waters  of  the 
Pocantico  river  from  my  premises  in  said  town,  county  and 
state,  and  use  th^  same  for  all  its  purposes." 

Harriet  Horton  granted  "  all  my  riparian  rights  in  and  to 
said  Pocantico  river,  and  hereby  sell  and  assign  the  same  ripa- 
rian rights  to  said  Pocantico  Water  Works  Company,  for 
myself,  heirs,  executors,  administrators  and  assigns." 

Carle  granted  to  tlie  plaintiff,  "  its  successors  or  assigns,  the 
full  right  and  privilege  to  forever  divert  the  waters  of  Pocan- 
tico river  from  my  premises,  situate,  lying  and  being  in  the 
town  of  Mt.  Pleasant,  county  of  Westchester  and  state  of  New 
York,  and  use  the  same  for  all  its  purposea" 

Eockef eeler  granted  unto  the  plaintiff  "  all  my  right,  title 
and  interest,  and  claim  of,  in  and  to  the  water  of  the  Pocantico 
river,  and  release  all  damages  for  the  diversion  thereof  on  or 
along  my  premises  by  said  company  for  the  purposes  for  which 
it  was  chartered." 

Rice  conveyed  lands  to  the  plaintiff  which  embraced  the 
bed  of  the  stream  and  carried  with  it  the  riparian  rights  of 
the  grantor. 

SicKELs— Vol.  LXXXV.  33 
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Other  lands  were  acquired  by  purchase  and  proceedings  to 
condemn  which  we  do  not  deem  it  necessary  to  mention  in 
detail 

We  liave  called  attention  to  the  lauds  lying  between  the 
company's  dam  and  its  proposed  storage  reservoir,  ail  of  which 
had  been  acquired  by  the  plaintiff,  witli  the  exception  of  Hart's, 
prior  to  the  time  that  the  defendants  filed  their  map,  and  in 
each  grant  the  right  was  given  to  the  plaintiff  to  divert  the 
Water  running  in  the  stream  at  the  premises.  Tliib  would 
include  all  of  the  overflow  from  the  company^s  dam  as  well  s& 
all  of  the  water  which  should  enter  the  stream  from  the  tribu- 
taries below  the  dam  and  above  the  premises  so  acquired. 

Hart's  property  is  located  upon  the  river  above  the  premises 
ftientioned  as  haying  been  acquired  by  the  plaintiff.  If  the 
defendants  are  permitted  to  locate  their  dam  and  reservoir 
upon  the  Hart  property  it  will  cut  off  the  water  which  other- 
wise would  Jiaturally  flow  through  the  river.  They  would 
consequently  have  to  acquire  from  the  plaintiff  its  rights  to 
the  water  flowing  through  the  premises  mentioned.  This  they 
claim  the  right  to  do  by  proceedings  to  condemn,  and  for  that 
purpose  their  map  was  filed.  . 

In  view  of  the  fact  that  the  statute  gave  to  the  plaintiff  the 
right  to  acquire  land  and  water  rights  by  agreement  with  the 
owners  before  filing  its  map,  we  do  not  tliink  that  its  rights 
acquired  by  such  agreement  were  impaired  by  reason  of  the 
filing  of  defendants'  map. 

It  is  claimed,  however,  that  tliese  rights  acquired  by  the 
plaintiff  were  not  for  tlie  public  use,  had  not  been  so  devoted, 
and  that  they  were  not  necessary  for  the  purposes  of  its 
incorporation. 

The  term  "  public  use,"  as  used  in  connection  with  tlie  right 
of  eminent  domain,  is  not  easily  defined.  The  legislature  has 
no  power  to  take  the  proj^erty  of  one  individual  and  pass  it 
over  to  another,  unless  the  use  to  which  it  is  to  be  applied  is  for 
the  public  benefit  ^  The  question  of  public  use  is  a  judicial 
one  and  must  be  determined  by  the  courts.  It  is  not  affected 
by  the  agency  employed,  for  it  may  be  vested  in  private  per- 
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sons,  who  may  be  actuated  solely  by  motives  of  private  gain, 
if  the  use  to  be  made  thereof  is  for  the  benefit  of  the  public. 
It  has  consequently  been  held  that  railroads,  canals,  turnpikes, 
ferries,  sewers,  gas  and  water  companies  are  for  a  public  nse, 
and  the  legislature  may  give  them  the  right  to  take  the  real 
estate  necessary  for  their  use  under  the  right  of  eminent 
domain.  It  is  doubtless  true  that  in  order  to  make  the  use 
pubhc  a  duty  must  devolve  upon  the  persons  or  corporation 
holding  the  property  to  furnish  the  public  with  the  use  intended. 
The  term  implies  "  the  use  of  many,"  or  "  by  the  public,"  but 
it  may  be  limited  to  the  inhabitants  of  a  small  or  restricted 
locality,  but  the  use  must  be  in  common  and  not  for  a  particu- 
lar individual.  ^(I^wis  on  Eminent  Domain,  chapter  7 ;  Olmr 
stead  v.  Proprietors  of  th>e  Morris  Aqueduct^  46  N.  J.  Law, 
495;  Inhabitants  of  Wayland  v.  County  Commissioners  of 
Muldlesex^  4  Gray,  500;  SL  Helena  Water  Company  v, 
Forbes^  62  California,  182;  In  the  Matter  of  the  AppliccEtion 
of  the  New  RochMe  Water  Company^  46  Hun,  525 ;  Stam- 
ford Water  Coinpany  v.  Stanley ^  39  id.  424.) 

The  statute  under  which  the  plaintiflE  was  incorporated  gives 
the  right  of  eminent  domain  after  tlie  completion  of  the 
organization  of  the  company  and  its  contract  with  the  town  or 
village  to  supply  the  inhabitants  thereof  with  pure  and  whole- 
some water.  The  contract  does  not  of  itself  make  the  use 
public,  but  it  does  impose  upon  the  plaintiflf  a  duty  to  supply 
the  villages  with  whom  the  contract  was  made  with  water.  It 
being  with  villages  in  which  the  inhabitants  thereof  have  the 
right  to  its  common  use,  it  becomes  public  within  the  rule 
unifonnly  recognized  by  the  courts. 

But  it  is  said  that  the  plaintiff  has  entered  into  contracts 
with  Rockefeller,  Horton,  Legate  and  others,  persons  of  whom 
the  plaintiff  has  secured  its  water  rights,  to  supply  them,  their 
cattle,  etc.,  with  necessary  water.  Very  true.  It  also  may 
engage  with  every  householder  in  the  village  of  North  Tarry- 
town  to  supply  them  with  water.  This  would  not  destroy  the 
public  use.  It  would  rather  tend  to  show  use  by  many,  and 
thus  establish  that  the  use  was  for  the  public  benefit.    With 
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the  persons  named  there  are  special  contracts,  but  those  con- 
tracts were  made  for  the  purpose  of  securing  their  riparian 
rights. 

It  is  true  that  the  rights  of  the  plaintiff,  acquired  below  ita 
dam,  have  not  as  yet  been  devoted  to  a  public  use,  but  at  the 
time  this  action  was  commenced  it  had  not  had  time  to  com- 
plete the  structures  necessary  therefor ;  that  it  was  proceeding 
in  good  faith  and  with  due  diligence,  was  a  fact  found  by  the 
trial  court. 

The  property  must  be  necessary  for  the  purposes  of  the 
incorporation.  This  fact  has  also  been  found  by  the  trial  court, 
and  when  we  take  into  consideration  that  the  inhabitants  of 
three  villages  are  dependent  upon  the  supply  which  the  plain- 
tiff is  able  to  furnish,  our  changeable  seasons  and  the  liability 
to  long  droughts,  we  are  not  disposed  to  interfere  with  such 
finding,  but  rather  to  adopt  the  language  in  the  case  of  Oti/h- 
sted  V.  Proprietors  of  the  Morris  Aqueduct  (47  N.  J.  Law, 
311) :  "  It  is  impossible  to  estimate  with  precision  the  quantity 
of  water  that  will  be  needed  to  supply  the  wants  of  the  popu- 
lation of  *  *  *.  Nor  can  it  be  computed  with  accuracy 
what  the  supply  of  water  will  be  from  the  district  hitherto 
relied  upon.  In  a  matter  of  such  extreipe  necessity,  all  con- 
tingencies must  be  provided  for,  and  the  supply  should  be  so 
ample  that  a  lack  of  water  could  not  be  reasonably  appre- 
hended. A  supply  to  that  extent  is  necessary  to  enable  tlie 
company  to  perform  its  duty  to  its  consumers." 

We  do  not  deem  discussion  necessary  as  to  the  other  ques- 
tions raised. 

The  judgment  should  be  modified  so  as  to  only  enjoin  the 
defendants  from  constructing,  erecting  or  maintaining  any 
dam  or  reservoir  upon  the  Pocantico  river  above  the  point 
where  the  plaintiff  has  located  its  storage  reservoir,  and  as  so 
modified  the  judgment  should  be  afiirmed,  with  costs. 

All  concur. 

Judgment  accordingly. 
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8arab  M.  Gerard  et  aL,  Bespondents,  v.  James  McCormioe, 

Appellant. 

While  to  entitle  a  principal  tio  recover  money  wrongfully  paid  by  his  agent 
upon  a  debt  of  the  latter,  he  must  show  that  the  creditor  knew  that 
the  agent  was  acting  in  violation  of  his  authority,  knowledge  that  the 
money  was  held  by  him  as  agent  is  sufficient  to  establish  this  prima 
facie,  as  the  legal  presumption  is  that  an  agent  has  no  authority  to 
dispose  of  the  property  of  his  principal  in  payment  of  his  own  debt. 

One,  therefore,  who  receives  such  payment,  with  knowledge  that  the  money 
was  held  by  his  debtor  as  agent,  does  so  at  his  peril,  and  to  defeat 
a  recovery  must  show  authority  in  the  agent  to  so  dispose  of  the  money. 

B.,  as  the  agent  of  plaintiffs,  had  charge  of  certain  premises  known  aa 
"Glass  Buildings;"  he  deposited  the  rents  collected  to  the  credit  of  a 
bank  account  kept  in  his  name  as ' '  Agent  Glass  Buildings. "  In  payment 
of  a  debt  which  B.  owed  defendant,  as  collateral  for  which  the  latter 
held  certain  securities,  he  received  a  check  on  the  bank  signed  by  B., 
with  the  words  **  Agt.  Glass  Buildings  "  following  his  signature,  and  on 
receipt  surrendered  the  securities.  The  check  was  paid  by  the  bank  and 
charged  to  said  account.  B.  had  no  authority  to  so  use  the  fund.  In 
an  action  to  recover  the  amount  thereof,  there  was  no  evidence  tending 
to  raise  any  question  as  to  defendant's  good  faith,  except  such  receipt  of 
the  check.  Eeld,  that  the  form  of  the  check  was  sufficient  to  indicate 
to  defendant  the  existence  of  an  agency,  and  to  put  him  on  inquiry  as 
to  the  agent's  authority  to  so  use  the  money;  and  so,  that  a  refusal  to 
nonsuit  and  a  submission  of  the  case  to  the  jury,  was  proper. 

(Argued  October  29,  1891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas  of  the  city  of  New  York,  entered  upon  an 
order  made  February  19,  1890,  which  affirmed  a  judgment  in 
favor  of  plaintifb  entered  upon  a  verdict  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

The  action  was  brought  to  recover  $501.25,  money  received 
by  the  defendant  September  19,  1882,  alleged  to  belong  to 
the  plaintiffs. 

For  many  years,  the  plaintiffs  have  owned  Nos.  87  and  89 
Wall  street,  New  York,  known  as  "  Glass  Buildings."  From 
1872  to  February,  1887,  William  Boswell  was  the  agent  of  the 
plaintiffs,  having  authority  to  collect  and  deposit  the  sums 
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received  for  rents  in  the  Corn  Exchange  Bank  to  the  credit  of 
an  account  kept  in  the  name  of  "  William  Boswell,  Agent 
Glass  Buildings,"  and  to  draw  therefrom  sums  due  for  repairs, 
insurance,  taxes,  interest  on  incumbrances,  his  own  comrais- 
fiions  and  for  the  usual  expenses  of  such  buildings,  and  then 
to  divide,  by  checks  on  the  account,  the  remainder  among  the 
plaintiffs  according  to  their  respective  interests.  The  checks 
drawn  against  this  account  were  signed  "William  Boswell, 
Agt  Glass  Buildings." 

August  31,  1882,  William  Boswell  borrowed  $500  of  the 
defendant  upon  securities  deposited  as  collateral,  and  on  the 
19th  of  September,  1882,  he  paid  the  loan  amounting,  with 
interest,  to  $501.25,  by  the  following  check : 

"No.  New  York,  Sept  19th,  J882. 

"Corn  Exchange  Bank: 
"Pay  to  the  order  of  James  McCormick,  Five  hundred 
and  one  25  Dollars. 
«  $501.25.  WILLIAM  BOSWELL, 

"  Agt,  Glass  Buildings^ 

Upon  receiving  the  check,  the  defendant  surrendered  to 
Boswell  the  collateral  pledged  as  security  for  the  loan,  and 
thereupon  the  check  was  thus  indorsed : 

"  James  McCormick, 

"  For  Deposit 

"  to  the  credit  of  James  McCormick  &  Co., 

"  per  John  C.  Fink,  AttyP 

Thereafter  the  check  was  paid  by  the  Corn  Exchange  Bank 
pursuant  to  the  above  order  indorsed  thereon,  and  charged  to 
the  account  of  "  William  Boswell,  Agt.  Glass  Buildings." 

In  1887,  the  plaintiffs  learned  that  Boswell  had,  from  time 
to  time,  appropriated  large  sums  of  money  arising  from  the 
rents  to  his  own  use.  The  appropriations  were  made  by  draw- 
ing checks  for  his  own  benefit,  like  the  one  given  to  the 
defendant,  and  by  neglecting  to  keep  down  the  taxes  and 
interest,  which  he  reported  to  the  owners  as  paid.  After  Bos- 
well's  frauds  were  discovered,  this  action  was  begun  September 
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5,  1888,  to  recover  from  the  defendant  the  sum  received  by 
hira  by  this  check.  The  defenses  interposed  were :  (1)  That 
the  money  secured  by  means  of  it  did  not  belong  to  the  plain- 
tiffs ;  (2)  That  the  defendant  received  it  for  value,  in  good  faith, 
and  without  notice  of  the  plaintiffs'  rights,  if  any  they  had. 

When  the  plaintiffs  rested,  and  again  at  the  close  of  the 
evidence,  the  defendant  asked  the  court  to  dismiss  the  com- 
plaint on  the  grounds,  among  others,  tliat  the  evidence  was 
insufficient  to  authorize  the  jury  to  find  that  the  money 
received  belonged  to  the  plaintiffs,  and  was  insufficient  to 
authorize  them  to  find  that  the  defendant  had  knowledge  that 
the  check  was  drawn  against  money  belonging  to  the  plaintiffs. 
The  motion  was  denied  and  an  exception  taken.  The  ques- 
tions were  submitted  to  the  jury  under  instructions  which  are 
not  contained  in  the  case,  and  must  have  been  satisfactory  to 
both  parties.  A  verdict  was  found  for  the  plaintiffs  on  which 
a  judgment  was  entered,  which  was  affirmed  by  the  General 
Term,  and  from  that  judgment  the  defendant  appealed  to  this 
court. 

Samuel  Fleischman  for  appellant.  The  action  being  one 
for  money  had  and  received,  it  was  essential  that  plaintiff,  in 
order  to  recover,  should  prove  that  the  defendant  received 
money  belonging  to  plaintiffs.  This  plaintiffs  utterly  failed  to 
do.  {DePeyster  v.  Winter^  4  How.  Pr.  449 ;  N,  T,  Co,  v. 
Gleasan,  77  K  Y.  403 ;  Chapman  v.  Fiyrhes,  123  id.  536 ; 
Decker  v.  Salzmun^  69  id.  277 ;  Siipervisars,  etc.^  v.  Sisson.^ 
24  Wend.  387.)  To  enable  a  principal  to  recover  his  money 
paid  by  his  agent  in  discharge  of  the  latter's  debt,  the  former 
must  show  that  the  defendant  knew  that  the  agent  had  no 
right  thus  to  use  the  money.  {Ford  v.  U,  N.  Bank^  88  N.  Y. 
672 ;  25  Hun,  64 ;  Story  on  Agency,  §§  227,  228 ;  Justk  v. 
iV.  Bank^  56  N.  Y.  478 ;  Lamhack  v.  Liebert^  87  Penn.  St, 
55 ;  Bank  of  Batavia  v.  N.  Y.,  L.  E.  cfe  W.  li.  R.  Co.,  106 
N.  Y.  195 ;  ariawold  v.  Ilaven,  25  id.  595  -,  N.  Y.  <&  K  Jl. 
li.  R.  Co.  V.  Schuyler,  34  id.  30,  58,  68 ;  Armour  v.  M.  C. 
R.  R.  Co.,  65  id.  Ill ;  iV^.  7?.  Bank  v.  Aymer,  3  Hill,  262; 
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Amidon  v.  Wheder^  lA  137 ;  LeBriUon  v.  Pierce^  2  Allen,  8 ; 
Z.  i?.  Bank  V.  Plimpton^  17  Pick.  158 ;  Clemervt  v.  Leverett^ 
12  N.  H.  317.)  The  words  "  Agt.  Glass  Building,"  added  to 
Boswell's  name,  were  but  d^soriptio  personoBj  and  defendant 
had  a  right  to  regard  the  check  as  Boswell's  individual  check. 
{De  Witt  V.  Walton^  5  Seld.  571 ;  Pentz  v.  Stantouy  10  Wend. 
271 ;  Reznor  v.  Wood^  36  How.  Pr.  353  ;  IlilU  v.  Bannister ^ 
8  Cow.  32 ;  Taafi  v.  Brewster,  9  Johns.  333.)  The  defendant 
having  given  up  security  upon  receipt  of  the  check  was  a 
purchaser  for  value.  {Bank  of  Salina  v.  Babcock,  21  Wend. 
499;  M,  Bank  v.  Corey,  1  Hill,  513  ;  Bank  of  Sandusky  v. 
SchoviUe,  24  Wend.  115 ;  Meads  v.  Jf.  Bank,  25  N.  Y.  143.) 
Plaintiffs  are  estopped  from  recovering  from  defendant  by 
reason  of  their  delay  in  prosecuting  the  claim.  {Justh  v.  N, 
Bank,  56  K.  Y.  478.)  This  action,  being  for  money  had  and 
received,  is  in  the  nature  of  an  equitable  action ;  and  plaintiffs 
can  only  recover  by  showing  that  they  are  ex  wquo  et  bono 
entitled  to  the  money.  {Eddy  v.  Smith,  13  Wend.  490; 
K  Bank  v.  Eltinge,  m  N.  Y.  625.) 

U.  KetteU  for  respondents.  A  deposit  made  by  a  depositor 
as  agent  is  prima  facie  the  property  of  the  principal.  {Arnold 
V.  M.  S.  Bank,  71  Penn.  St  287.)  The  signature  to  the 
check  was  sufficient  notice  to  defendant  to  put  lum  on  inquiry. 
{Carpenter  v.  Famsworth,  106  Mass.  561 ;  Wright  v.  Cabot, 
89  N.  Y.  574 ;  Budd^  v.  Munroe,  18  Hun,  316 ;  Pendleton  v. 
Pay,  2  Paige,  202 ;  Anderson  v,  Ahn,  12  Johns.  343 ;  JT. 
Bank  V.  Livingston,  74  N.  Y.  223  ;  Moore  v.  A.  Z.  cfe  jT.  Co,, 
115  id.  65  ;  Stevens  v.  Board  of  Education,  79  id.  187 ; 
Argersinger  v.  McNaughton,  24  X.  Y.  S.  R.  16.)  The  words 
of  the  signature  after  the  name  were  not  merely  descriptive  of 
the  person.  {Fellows  v.  Longyear,  91  N.  Y.  331 ;  Suther- 
hmd  V.  Carr,  85  id.  110 ;  N,  Bank  v.  Ins.  Co,,  104  U.  S.  517.) 
The  defendant  being  the  one  whose  acts  made  the  occurrence 
possible,  must  bear  the  loss  and  is  liable  to  the  plaintiffs. 
(  Wright  V.  Cahot,  89  N.  Y.  574 ;  G.  Bank  v.  S.  Bank,  17 
Mass.  43 ;  Boot  v.  French,  13  Wend.  572 ;  Sanford  v.  Hamdy^ 
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23  id.  268 ;  Argersinger  v.  McNwugkUm,  24  N.  T.  8.  R  20.) 
To  bind  a  principal  the  authority  of  the  agent  must  be  proved, 
and  it  is  incumbent  on  defendant  to  show  that  Boewell  had 
Authority  to  borrow  money.  {Snook  v.  Lord^  56  N.  Y.  605 ; 
Marvin  v.  Wilh^,  52  id.  270 ;  Eaton  v.  D,,  L.  cjfe  TF.  R.  R.  Co., 
57  id.  390;  H.  S.  M.  Co.  v.  Farrington,  82  id.  127 ;  Budd  v. 
Monroe,  18  Hun,  317;  Oriawold  v.  Havm,  25  N.  Y.  599; 
(fLaughlin  v.  Hammumd,  21  N.  Y.  S.  E.  647 ;  Briggs  v. 
Davis,  20  N.  Y.  15 ;  16  id.  134 ;  SvoartJumt  v.  CuHis,  5  id.  301 ; 
Moore  v.  Z.  <J6  T.  Co.,  115  id.  65.)  Defendaut  was  bound  to 
inquire  into  the  autliority  of  Boswell  and  must  be  presumed 
to  know  the  limitations  of  the  agent's  authority.  {Crane  v. 
Evans,  1  N.  Y.  S.  E.  217;  Argersinger  v.  McNanigkton,  24 
id.  16.)  Trust  funds  can  always  be  recovered,  unless  against 
a  bona  fide  purchaser  for  consideration  without  notice.  (  Wea/oer 
V.  Barden,  49  N.  Y.  286 ;  Wetrnore  v.  Piyrier,  92  id.  81 ;  91 
id.  324 ;  Yan  Allen  v.  A.  N.  Bank,  52  id.  1 ;  Stephens  v. 
Board  of  Education,  79  id.  186 ;  Smith  v.  Bank  of  Common- 
tDeaUh,  56  id.  478-484 ;  Pierson  v.  McCurdy,  33  Hun,  530 ; 
100  N.  Y.  608 ;  Jarnes  v.  Ccming,  82  id.  449 ;  Folklamd  v.  S. 
JV.  Bank,  84  id.  145 ;  Bak^r  v.  iT.  E  Bank,  19  Abb.  [N.  C] 
468;  A.  iV.  Bank  v.  K  N.  Bank,  46  K  Y.  82;  N.  BankY. 
Ins.  Co.,  104  U.  S.  517 ;  Duncan  v.  Jaudon,  15  Wall.  175 ; 
Shaw  V.  Spencer,  100  Mass.  389.) 

FoLLETT,  Ch.  J.  The  evidence  was  abundant  to  authorize 
the  jury  to  find  that  the  amount  standing  to  the  credit  of 
**  William  Boswell,  Agt.  Glass  Buildings,"  in  the  Com  Exchange 
Bank  belonged  to  the  plaintiffs,  and  that  by  means  of  the 
check  the  sum  represented  by  it  was,  by  the  fraud  of  Boswell, 
withdrawn  from  the  account  and  paid  to  and  received  by  the 
defendant 

The  remaining  question  is  whether  the  evidence  authorized 
the  court  to  submit  to  the  jury  the  question  of  good  faith,  or 
was  sufficient  to  authorize  the  jury  to  find  that  the  defendant 
had  notice  that  the  check  was  drawn  against  an  account  not 
owned  by  Boswell.  • 
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The  defendant  testified,  and  his  evidence  was  not  disputed, 
that  he  received  the  check  from  Boswell  in  payment  of  $500, 
loaned  Angust  31,  1882,  and  at  the  same  time  surrendered 
securities  pledged  as  collateral  to  the  loan.  He  was  a  holder 
of  the  check  and  of  the  money  received  by  it,  for  value.  The 
defendant  also  testified  that  he  took  the  check  in  good  faith, 
and  there  is  nothing  in  the  case  which  tends  to  raise  any  ques- 
tion about  his  personal  good  faith  except  that  he  received  a 
check  from  Boswell  in  payment  of  his  individual  debt,  signed 
"  William  Boswell,  Agt  Glass  Buildings,"  without  inquiry  as 
to  the  right  of  Boswell  to  so  use  the  fund.  The  learned  counsel 
for  the  appellants  cites  J^ord  v.  Union  JVationaJ,  Bank  (13  N. 
Y.  W.  Dig.  352;  aflf'd,  88  N.  Y.  672),  as  decisive  of  the 
case  at  bar.  That  case  arose  out  of  the  following  facts :  An 
account  was  kept  by  "  C.  F.  Norton,  Agt.,"  with  the  defendant 
bank,  whose  cashier  knew  that  it  belonged  to  some  principal 
whose  name  was  to  him  unknown,  for  whom  Norton  was  acting 
as  agent,  Norton  being  indebted  to  the  bank,  drew  his  check 
signed  "  C.  F.  Norton,  Agt.,"  in  its  favor  on  this  account  for 
$1,000.  The  clieck  was  charged  to  the  account  and  the  sum 
represented  by  it  applied  on  Norton's  debt.  When  Norton's 
principal  learned  of  this  misappropriation  he  sued  the  bank 
and  recovered  a  judgment  for  the  sum  on  a  trial  before  the 
court  witliout  a  jury,  which  was  reversed  by  the  General 
Term  and  a  new  trial  granted.  On  an  appeal  from  the  order 
it  was  affirmed  by  the  Court  of  Appeals,  without  an  opinion 
and  without  making  any  reference  to  the  opinion  of  the  court 
below.  (88  N.  Y.  672.)  The  learned  General  Term  correctly 
stated  the  abstract  rule :  "  That  to  entitle  a  principal  to  recover 
his  money  wrongfully  paid  by  liis  agent  upon  the  agent's  debt, 
the  person  receiving  the  money  must  have  known  that  the 
agent  was  acting  in  violation  of  his  authority."  But  tlie  court 
overlooked  the  rule  that  a  person  who  knowingly  receives  the 
money  or  property  of  a  principal  from  an  agent  in  payment  of 
the  latter's  debt,  doas  so  at  his  peril ;  and  if  the  agent  acted  with- 
out authority,  the  principal  may,  on  proof  of  these  facts,  recover 
his  money.    {National  Bank  v.  Insurance  Cmnpany^  104  XJ.  S. 
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54,  and  the  cases  there  cited  ;  Wright  v,  Cabotj  89  N.  Y.  670  ; 
Baker  v.  iT.  Y.  National  Exchange  Bank^  16  Abb.  [N.  C] 
458.)  Story  states  the  rule  as  follows :  "  Thus,  a  person  deal- 
ing with  a  factor  or  broker  is  bound  to  know  that,  by  law,  a 
factor  or  broker,  althongh  a  general  agent,  is  not  clothed  with 
authority  to  pledge,  deposit  or  transfer  the  property  of  his. 
principal  for  his  own  debt ;  and  if  he  receives  such  a  deposit  or 
pledge,  the  titie  is  invalid,  and  the  property  may  be  reclaimed 
by  the  principal."  (Story's  Agency,  §  225.)  The  affirmance 
of  the  order  by  the  Court  of  Appeals  in  Ford^a  case,  there 
being  exceptions  in  the  record,  cannot  be  regarded  as  an 
approval  of  the  opinion  of  the  General  Term,  as  applied  to 
the  facts  of  that  case. 

It  is  a  legal  though  a  rebuttable  presumption,  that  one  who 
holds  money  or  property  as  agent,  trustee,  executor,  adminis- 
trator, guardian  or  partner,  has  no  authority  to  dispose  of  it 
in  payment  of  his  own  debt. 

This  brings  us  to  the  question  whether  the  form  of  the 
check  was  sufficient  to  put  the  defendant  upon  inquiry  as  to 
the  authority  of  Boswell  to  use  the  money  in  payment  of  hia 
debt. 

A  certificate  for  shares  of  stock  running  to  "A.  B.,  trustee," 
or  to  "  A.  B.  in  trust,"  without  disclosing  the  names  of  the 
beneficiaries  or  the  particulars  of  the  trust,  is  notice  to  a  pur- 
chaser of  the  shares  that  "  A.  B."  does  not  hold  them  in  his 
own  right,  but  as  a  trustee.  {Stxirtevant  v.  Jaques^  96  Mass. 
[14  Allen]  523 ;  SJuiw  v.  Spencer,  100  Mass.  382 ;  Budd  v. 
Munroe^  18  Hun,  316 ;  GaMon  v.  Avherican  Ejt^hange  Natl. 
Bank,  29  N.  J.  Eq.  98 ;  Perry  on  Trusts,  §§  225,  814;  Lowell 
Trans.  Stock,  §  69 ;  Mor.  Corp.  [2d  ed.]  §§  lSl-184;  Cook  S, 
ife  S.  §  325.)  In  FeU<rwH  v.  Lmigyor  (91  N.  Y.  331),  it  waii 
said :  "  The  words  '  guardian,  etc.,'  in  the  securities  in  question 
operated  as  notice  to  the  defendant  Longyor  of  the  righta 
of  the  wards,  of  whom  Downer  was  guardian."  In  Cali- 
fornia it  is  held  that  a  certificate  for  shares  running  to  "  A. 
B.,  trustee,"  without  disclosing  the  beneficiaries,  or  the  par* 
ticulars  of  the  trust,  is  not  sufficient  to  put  a  proposed  pur* 
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chaser  upon  inquiry.  {Brewster  v.  Sime^  42  Cal.  139; 
Thompson  v.  Tolandj  48  id.  99.)  The  two  cases  last  cited  are 
not  in  accordance  with  the  current  of  authority,  and  do  not, 
as  we  think,  lay  down  a  rule  best  adapted  to  protect  the  inter- 
ests of  owners,  as  well  as  dealers  in  such  securities.  The 
check  gave  the  defendant  notice  that  William  Boswell  did  not 
assume  to  be  the  beneficial  owner  of  the  account  against  which 
he  drew,  but  that  he  held  it  as  agent,  and  also  as  agent  for  the 
Glass  Buildings.  Had  he  signed  as  agent  for  Sarah  M.  Gerard 
and  others,  owners  of  "  Glass  Buildings,"  the  efficiency  of  the 
notice  that  the  drawer  of  the  check  was  not  the  owner  of  the 
fund  against  which  it  was  drawn,  could  not  be  questioned 
under  any  weU-considered  authority.  We  think  that  the 
form  of  the  signature  to  the  check  was  sufficient  to  put 
the  payee  on  inquiry  as  to  the  right  of  the  agent  to  pay 
his  personal  debt  out  of  the  fund.  The  buildings  and  the 
bank  were  both  well  known,  were  in  the  same  city  and  very 
near  to  the  place  where  the  check  was  received  by  the  defend- 
ant-, and  had  an  inquiry  been  made  at  the  bank  or  at  the  build- 
ings, it  would  have  been  ascertained  that  the  account  was  held 
by  William  Boswell,  not  as  owner,  but  as  agent  for  these 
plaintiffs. 

In  case  a  person  having  notice  that  money  or  property  is 
held  by  another  in  a  fiduciary  capacity,  receives  it  without 
inquiry  from  the  agent,  in  satisfaction  of  his  personal  debt, 
the  sum  or  property  so  received  may  be  recovered  by  the  true 
owner,  unless  the  agent  was  authorized  to  so  dispose  of  it. 
The  court  did  not  err  in  refusing  to  nonsuit,  or  in  submitting 
the  case  to  the  jury. 

None  of  the  exceptions  to  the  admission  or  exclusion  of  evi- 
deuce  require  consideration. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Thomas  Dollajbd,  Reflpondeut,  v.  Edward  Roberts, 

Appellant. 

In  an  action  to  recover  damages  for  loss  of  service,  etc.,  of  the  plaintiff's 
minor  daughter  and  the  expense  of  medical  attendance  as  the  result  of 
injuries  to  her  from  the  falling  of  plaster  from  the  ceiling  of  a  hallway 
on  the  ground  floor  in  a  tenament-house  owned  by  defendant,  an  upper 
floor  of  which  was  leased  to  and  occupied  by  plaintiff  with  his  family, 
which  hallway  was  used  in  common  by  the  tenants,  the  following  facts 
appeared:  Some  time  prior  to  the  injury  water  had  leaked  through  the 
plaster  at  the  place  where  it  fell,  and  the  attention  of  H.,  from  whom 
plaintiff  rented  and  who  collected  the  rents  and  attended  to  the  repairs, 
had  been  called  to  the  con4ition  of  the  ceiling  and  to  the  danger  that 
the  plaster  would  fall,  and  he  promised  to  have  it  repaired,  but  had 
failed  to  do  so.  Held,  that  defendant  owed  to  his  tenants  the  duty  of 
exercising  reasonable  care  in  keeping  the  hallway  in  suitable  repair  and 
condition  for  their  use;  that  the  knowledge  of  H.  as  to  the  condition  of 
the  ceiling  was,  as  between  plaintiff  and  defendant,  sufficient  to  charge 
the  latter  with  notice;  that  it  was  a  question  for  the  jury  whether  the 
falling  of  the  plaster  was  reasonably  to  be  apprehended,  and  so  as  to 
whether  defendant  was  chargeable  with  negligence. 

Also  held,  the  fact  that  plaintiff  and  his  daughter  had  knowledge  of  the 
condition  of  the  ceiling  and  may  have  apprehended  that  the  plaster 
would  fall,  did  not  necessarily  charge  either  of  them  with  contributory 
negligence  in  passing  under  it;  that  while  the  duty  was  imposed  upon 
her  of  using  due  care  to  avoid  danger,  it  could  not  be  said  as  matter  of 
law  that  she  failed  in  that  respect  by  not  constantly  having  in  mind  the 
condition  of  the  ceiling  when  passing  through  the  hallway,  as  she  was 
obliged  to  do  in  going  to  and  fro. 

At  the  time  of  the  injuries  plaintiff's  daughter  was  between  thirteen  and 
fourteen  years  of  age,  and  was  accustomed  to  perform  services  in  doing 
housework.  Defendant's  counsel  asked  the  court  to  charge  the  jury  that 
if  plaintiff  failed  to  prove  the  value  of  the  time  lost  or  facts  on  which  an 
estimate  of  such  value  could  be  founded,  only  nominal  damages  for  that 
item  could  be  given.  This  request  was  refused,  and  the  court  charged 
that  if  the  jury  found  plaintiff  was  entitled  to  recover,  he  was  entitled  to 
recover  hot  only  for  loss  of  service,  the  result  of  the  injury,  up  to  the 
time  of  trial,  but  also  for  prospective  loss  during  the  child's  minority,  and 
also  for  expenses  actually  and  necessarily  incurred,  or  which  would  be 
immediately  necessary  in  consequence  of  the  injury  in  the  care  and  curft 
of  the  child.    Held,  no  error. 

(Argued  October  29, 1891;  decided  December  1, 1891.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  10,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  the  loss  of 
service  of  the  plaintiff's  minor  daughter  resulting  from  a  per- 
gonal injury  to  her  by  the  falling,  upon  her  of  plaster  from 
the  ceiling  of  the  hallway  of  a  tenement-house  fronting  on 
East  One  Hundred  and  Fourth  street  in  the  city  of  New  York, 
and  for  the  expense  of  medical  attendance  on  account  of  such 
injury.  The  defendant  was  the  owner  of  the  building  and  the 
occupants  were  his  tenants.  The  plaintiff,  with  his  family, 
occupied  apartments  on  the  top  floor,  and  below  that  were  two 
floors,  also  occupied  by  families,  and  the  next  below,  the  ground 
floor,  was  used  as  a  drug  store.  The  hallway  on  the  ground 
floor  was  common  to  all  the  occupants  of  the  three  floors  above 
it,  and  was  their  only  means  of  access  to  their  apartments  from 
the  street  and  of  passage  into  it  from  them.  On  August  26, 
1884,  when  passing  along  in  this  hallway  plaintiff's  daughter 
was  struck  on  the  head  by  plaster  falling  from  the  ceiling, 
eleven  feet  in  height,  and  in  that  manner  received  the  injury 
by  which  the  alleged  disability  was  produced. 

Further  facts  are  stated  in  the  opinion. 

Jdcob  F.  Miller  for  appellant.  The  obligation  of  a  land- 
lord to  repair  demised  premises  rests  solely  upon  express  con- 
tract, and  a  covenant  to  repair  will  not  be  implied,  nor  will 
an  express  covenant  be  enlarged  by  construction.  There  are 
no  implied  covenants  in  a  lease,  except  as  to  quiet  enjoyment, 
which  "  has  reference  to  the  title  and  not  to  the  quality  or 
condition  of  the  property."  (  Witty  v.  Matthews^  52  N.  Y. 
512 ;  Mumfard  v.  Brown^  6  Cow.  475 ;  Arden  v.  PvUen^ 
10  M.  &  V.  821 ;  Taylor's  Landl.  &  Ten.  [7th  ed.]  327 ; 
Ahem  V.  Steele,  115  N.  Y.  209,  220 ;  FrcmUin  v.  Brown, 
118  id.  115  ;  Clancy  v.  Byrn£,  56  id.  129 ;  Jaffe  v.  Harteau, 
Id.  398 ;  Sioords  v.  Edgar^  59  id  28,  33 ;  Taylor's  Landl.  & 
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Ten.  [2d  ed.]  §§  327-329 ;  Cloves  v.  WlUouyhhy,  7  Hill,  83 ; 
Lockwood  V.  Ilorgari^  58  id.  635  ;  O^  Brien  v.  Capwell^  59 
Barb.  497,  504 ;  Laffiin  v.  B.  &  S,  TT.  It,  R,  Co.,  106  N.  Y. 
141 ;  Mayo  v.  MoUer,  1  Hill,  491 ;  Post  v.  VeUer,  2  E.  D. 
Smith,  248  ;  ^Vall(lce  v.  Lent,  1  Daly,  481 ;  Noxjer  v.  Miller^ 
19  J.  &  8.  516  ;  Kabua  v.  Frost,  50  id.  72.)  Even  where  the 
landlord  has  covenanted  to  keep  the  premises  in  tenantable 
repair  it  is  the  duty  of  the  tenant  to  notify  him  of  the  want 
of  repairs,  showing  that  the  landlord,  even  in  that  case  owes 
no  active  duty  to  the  tenant  to  discover  defects  which  render 
the  premises  untenantable.  Much  less  does  he  owe  the  tenant 
such  a  duty  in  the  absence  of  any  covenant  at  all  upon  the 
subject.  (McAdam  on  Landl.  &  Ten.  451 ;  Wolcott  v.  Sulli- 
van^ 6  Paige,  117.)  If  the  interest  which  the  plaintiff  had  in 
the  hallway  was  that  of  a  licensee,  he  took  the  premises  as  they 
were  and  cannot  hold  the  defendant  liable  for  damages  result- 
ing from  their  alleged  defective  condition.  (Washb.  on  Heal 
Prop.  L5th  ed.]  577 ;  Oarstaus  v.  Taylor,  L.  K.  [6  Exch.]  217 ; 
Anderson  v.  Oppenheimer,  L.  R.  [5  Q.  B.  Div.]  602 ;  Hum- 
phrey  v.  Wait,  22  U.  C.  C.  P.  580 ;  PurceU  v.  English,  86 
Ind.  34 ;  Jvay  v.  Hedges,  L.  R.  [9  Q.  B.  Div.J  80 ;  BurcheU 
v.  Hickisson,  50  L.  J.  Q.  B.  101 ;  Cvsick  v.  Adams,  23  N, 
Y.  S,  R.  548 ;  Rear  don  v.  TJwmpson,  21  N.  E.  Rep.  369 ; 
Ahem  v.  Steele,  118  N.  Y.  209 ;  Donner  v.  Ogilvie,  49  Hun, 
229 ;  Gaffney  v.  Brown,  150  Mass.  481 ;  Wilkinson  v.  Faurie, 
9  Jur.  [N.  S.]  280 ;  1  H.  &  C.  633.)  Even  if  Hoyt  promised 
to  have  the  ceiling  mended  that  would  not  bind  the  defendant, 
for  he  was  not  authorized  to  make  such  a  promise.  {Marsh 
V.  Chickering,  101  N.  Y.  396.)  The  defendant  was  guilty  of 
no  negligence  toward  the  plaintiff  or  his  daughter.  {Odell  v. 
Solamon,  99  N.  Y.  637 ;  Wolf  v.  KUpai^Hck,  101  id.  152.)  If 
the  defendant  was  guilty  of  negligence,  then  the  plaintiff  and 
his  daughter  were  also.  {CahiU  v.  Hilton,  106  N.  Y.  618 ; 
Tucker  v.  N,  Y.  (7.  cfe  //.  R.  R.  R,  Co,,  124  id.  316.)  The 
landlord  is  not  liable  in  the  absence  of  a  statute  enjoining  the 
duty  to  keep  the  ceilings  safe.  (  Willy  v.  MuHedy^  78  N.  Y. 
811 ;   Laws  of  1882,  chap.  410,  §  6 ;  Henckd  v,  Shem^  31 
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Hun,  29.)  Even  if  Hoyt  promised  and  had  power  by  promise 
to  bind  defendant,  that  did  not  relieve  the  plaintiff  or  his 
daughter  from  the  duty  to  exercise  care  and  keep  out  of  the 
way  of  danger.  {Marsh  v.  Chickering^  101  N.  Y.  396 ; 
Morrison  v.  E.  R.  Co.,  56  id.  302 ;  Hunter  v.  C.  <&  S.  V.  R. 
R.  Co.,  112  id.  377;  126  id.  22 ;  KeUy  v.  M.  R.  Co.,  112  id. 
451 ;  Martin  v.  PeUit,  117  id.  123;  Hickey  v.  Taafe,  105  id. 
26 ;  Bond  v.  Smith,  113  id.  378 ;  Laws  of  1860,  chap.  345.) 
The  court  erred  in  charging  that  tlie  defendant  is  liable  for 
injuries  caused  by  the  unsafe  condition  of  the  premises. 
{Losee  v.  Buchanan,  51  N.  Y.  476 ;  Losee  v.  Clute,  Id.  494 ; 
Tollman  v.  Murphy,  110  id.  350 ;  Tueher  v.  iV^.  Y.  C.  <&  IT. 
R.  R.  R.  Co.,  124  id.  317 ;  Tunlin  v.  S.  O.  Co.,  126  id.  524.) 
When  premises  are  let,  to  which  access  can  only  be  had  over 
other  property  of  the  landlord,  a  way  to  the  demised  premises 
is  implied.  Hence  the  right  to  use  the  hallway  passed  to  the 
plaintiff  as  tenant  under  the  lease.  (Willard  on  Real  Estate^ 
194 ;  Ilohnes  v.  Sedey,  19  Wend.  507 ;  N.  Y.  L.  T  <6  T.  Co. 
V.  MUner,  1  Barb.  Ch.  353.)  The  rule  of  damages  as  laid 
down  by  the  court  was  erroneous.  (Staale  v.  G.  S.  <&  iT.  R^ 
R.  R.  Co.,  107  N.  Y.  625.) 

Clifford  A.  IT.  Bartlett  for  respondent.  The  action  is 
maintainable.  {Ilenkel  v.  Murr,  31  Hun,  28 ;  Donohue  v. 
KendaU;  18  J.  &  S.  388 ;  Bold  v.  O'Brien,  12  Daly,  163 ; 
Spdlman  v.  Ba/nnigan,  36  Hun,  176.) 

Bradley,  J.  The  alleged  cause  of  action  for  loss  of  service 
and  medical  expenses  was  in  the  consequences  of  the  injury 
to  the  plaintiff's  daughter ;  and  the  liability  of  the  defendant 
was  dependent  upon  the  fact  that  the  injury  was  solely  attri- 
butable to  his  negligent  failure  to  perform  a  duty  assumed  by 
him  in  his  relation  of  landlord  to  the  plaintiff  as  his  tenant. 
If  the  hallway  had  been  part  of  the  premises  demised  to  the 
plaintiff,  there  would  have  been  no  liability  of  the  defendant 
to  him.  But  the  argument  of  the  defendant's  counsel,  founded 
upon  the  proposition  that  such  was  the  relation  of  the  parties 


1891.]  DOLLABD  V,  ROBEKTS.  27  J 


Opinion  of  the  Court,  per  Bradley,  J. 


to  that  portion  of  the  building,  does  not  seem  to  be  applicable 
to  the  present  case.  It  was  a  four-floor  tenement-house.  The 
apartments  on  the  second,  third  and  fourth  floors  were  sepa- 
rately rented  for  use  by  families  as  dwelling  places.  The 
plaintiff  had  rented  and,  with  his  family,  occupied  the  fourth 
or  top  floor,  other  families  occupied  the  second  and  third,  and 
on  the  ground  floor  was  a  drug  store,  and  a  hallway  common 
to  the  occupants  of  tlie  floors  above.  It  was  the  means  pro- 
vided for  their  passage-way  for  ingress  and  egress  into  and 
from  the  building  in  going  to  and  from  the  apartments  from* 
and  into  the  street.  It  was  essentially  provided  for  that  pur- 
pose, and  necessarily  common  to  the  use  of  such  occupants. 
Their  right  of  passage  through  it  was  necessary  to  the  availa- 
bility for  occupancy  of  the  apartments  rented  by  them.  It 
wajB  provided  for  their  use  in  passing  to  and  from  the  apart- 
ments demised  to  them,  of  which  it  constituted  no  part.  It 
was,  therefore,  subject  to  their  right  of  passage  in  it,  under 
the  control  of  the  defendant,  who  was  the  owner  and  their 
landlord.  And  upon  him  was  the  duty  of  exercising  reason- 
able care  in  keeping  the  hallway  in  suitable  repair  and  condi- 
tion for  the  use  in  safety  by  his  tenants  of  apartments  on  the 
floors  above  it  {Donohue  v.  Kendall^  18  J.  &  S.  386 ;  98 
[ST.  T.  635 ;  Pal/rrLer  v.  Dearing^  93  id.  7 ;  Looney  v.  McLea/a, 
129  Mass.  33;  Lindsay  v.  LeigJUoriy  150  id.  285;  Peil  v. 
Remhart,  127  N.  Y.  381.) 

The  evidence  permitted  the  conclusion  of  negligence  of  the 
defendant.  For  some  time  prior  to  the  injury,  water  had  been 
leaking  through  the  plastered  ceiling  at  the  place  from  which 
the  plaster  fell  and  struck  the  girl.  And  the  plaintiff,  hi& 
wife  and  the  daughter,  testified  that  they  had  called  the  atten- 
tion, to  ihe  condition  of  the  ceiling  at  that  place,  of  Mr.  Hoyt, 
who  collected  the  rents  for  the  defendant  and  to  whom  the 
plaintiff  was  referred  by  the  defendant  when  he  sought  to 
rent  apartments  in  the  building,  and  who  also  gave  attention 
to  the  repairs  made  on  it,  and  tliat  Hoyt's  attention  was  also 
called  to  the  danger  that  the  plastering  would  fall  from  the 
place  so  affected,  and  he  said  it  would  be  repaired.  Although 
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there  wa«  some  controversy  about  the  relation  of  Hoyt  to  the 
defendant  in  respect  to  the  business  about  the  building,  the  con- 
<;lusion  was  warranted  that  his  knowledge  of  this  condition  of 
this  ceiling,  as  between  the  plaintiff  and  the  defendant,  was 
such  as  to  charge  the  latter  witli  notice  of  it  and  with  negli- 
gence for  omission  to  repair  it  prior  to  the  time  of  the  injury, 
and  it  was  a  fair  question  for  the  jury  whether  the  yielding 
.and  falling  of  the  plaster  was  reasonably  to  be  apprehended 
irom  the  fact  that  water  was  leaking  through  and  dropping 
from  it  as  it  did.  The  question  of  the  defendant's  negligence 
was  properly  submitted  to  the  jury.  The  fact  that  the  plain- 
tiff and  his  daughter  had  been  advised  of  the  condition  and 
may  have  apprehended  that  the  plaster  might  fall  from  that 
place  in  the  ceiling,  did  not  necessarily  charge  them  or  the 
^daughter  with  contributory  negligence  in  passing  under  it  at 
the  time  in  question.  While  the  duty  was  imposed  upon  her 
of  using  due  care  to  avoid  danger,  it  cannot,  as  matter  of  law, 
be  said  that  she  failed  in  that  respect  by  not  constantly  having 
in  mind  the  condition  of  tlie  ceiling  when  passing  through  the 
hallway.  This  was  her  onlj^  passage-way  into  the  street  and 
from  it  in  going  to  the  apartment  in  which  she  dwelt.  She 
had  been  out  and  was  returning  when  the  accident  occurred. 
The  impaired  condition  of  the  ceiling  was  not  in  the  line  of 
lier  vision  as  she  proceeded  through  the  hall,  but  to  see  it  she 
would  be  required  to  look  upward  rather  than  forward.  And 
:as  was  said  in  Palmer  v.  Dearing  (93  N.  Y.  11) :  "  It  would 
'be  an  extremely  harsh  rule  which  should  require  "  her  "  who 
was  called  so  often  to  pass  this  place  to  have  kept  her  mind 
invariably  fixed  upon  its  character  and  to  make  her  responsible 
for  an  omission  to  exercise  incessant  vigilance  in  passing  "  it. 
The  girl  was  not  necessarily  chargeable  with  negligence  for 
having  for  the  time  being  forgotten  the  condition  of  the  ceiling 
or  for  having  her  thoughts  or  attention  diverted  from  it  at  the 
time  of  the  occurrence.  (  Weed  v.  BalUton  Spa^  76  N.  Y. 
.32& ;  BasseU  v.  Fish,  75  id.  303,  307.) 

On  this  re\'iew  all  questions  of  fact  arising  upon  a  conflict 
vof  evidence  must  be  deemed  disposed  of  by  the  verdict ;  and 
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in  its  support  the  plaintiff  is  entitled  to  the  benefit  of  the 
inferences  legitimately  derivable  from  the  evidence. 

There  was  no  error  in  the  charge  or  refusal  of  the  court  to 
charge  on  the  subject  of  damages  for  loss  of  service.  It 
appeared  that  the  daughter,  who  was  then  between  thirteen 
and  fourteen  years  of  age,  was  accustomed  to  perform  services 
in  doing  house-work.  This  question  was  for  the  jury,  and  the 
recovery  of  damages  for  loss  of  service  is  not  in  such  cases 
limited  to  those  sustained  prior  to  the  trial,  but  when  the 
evidence  justifies  the  conclusion  tliat  they  will  continue  there- 
after, prospective  damages  may  be  awarded.  {Drew  v.  Sixth 
Av,  R.  22.  Co,j  26  N.  Y.  49 ;  Cuming  v.  Brooklyn  City  B. 
li.  Co.,  109  id.  95.) 

The  case  was  fairly  submitted  to  the  jury,  and  there  was  no 
error  in  any  of  the  rulings  to  which  exception  was  taken. 

The  judgment  should  be  aflirmed. 

All  concur. 

Judgment  affirmed. 


Theodore  S.  Jenkins,  Kespondent,  v.  William  E.  Dean, 

Appellant. 

In  an  action  to  recover  for  services  rendered,  the  following  facts  appeared: 
Defendant  entered  into  a  contract  with  the  citj  of  New  York  to  con- 
struct certain  sewers.  Under  said  contract  the  city  was  authorized  to 
retain,  for  six  months  after  the  work  was  done,  a  certain  percentage  of 
the  contract  price  for  the  purpose  of  repairing  the  streets  through  whicli 
the  sewers  were  constructed,  which  the  city  was  authorized  to  expend 
only  after  defendant  had,  after  being  notified,  refused  to  make  such 
repairs.  Defendant  employed  H.,  plaintiff's  assignor,  to  superintend 
the  work,  agreeing  to  pay  him  for  his  services  one-third  of  the  net 
profits.  The  city  made  payments  as  the  work  progressed,  and  after  its 
completion  retained  the  percentage  specified,  which  was  paid  to  defend- 
ant in  June,  1888.  This  action  was  commenced  in  January  of  that  year. 
H.  testified  that  he  knew  of  the  terms  of  defendant's  contract  with  the 
city.  Defendant  movetl  to  dismiss  the  complaint,  at  the  close  of  plain- 
tiffs evidence,  on  the  ground  that  the  action  liad  been  commenced  beforfe 
the  contract  was  completed  and  before  H.'s  interest  in  the  profits  had 
become  due.    This  motion  was  denied.    Held,  no  error;  that  conceding 
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it  was  not  in  the  contemplation  of  the  parties  that  the  percentage  of  H. 
should  become  due  and  payable  until  the  amount  thereof  could  be  ascer- 
tained, as  the  city  was  only  authorized  to  expend  for  repairs  the  money 
retained,  and  the  contractor  could  not  be  made  liable  for  a  larger  sum, 
upon  conclusion  of  the  work,  and  upon  payment  of  the  amount  earned 
less  the  amount  retained,  the  parties  could  have  determined  the  net 
profits  and  divided  the  same,  leaving  their  interest,  if  any,  in  the  amount 
retained,  to  be  ascertained  upon  expiration  of  the  six  months. 
Efxrion  v.  P&icerB  (89  N.  Y.  527),  distinguished. 

(Argued  October  19,  1891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Comi;  in  the  second  judicial  department,  entered  upon  an  order 
made  December  10, 1889,  which  aiBrmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

James  Edwa/rd  GraybUl  for  appellant.  The  action  was 
prematurely  brought.     {Rogers  v.  Kneeland^  10  Wend.  252 

Van  Home  v.  Crain^  1  Paige,  455 ;  HiJls  v.  Milhr^  3  id 
254 ;  Shaw  v.  LeamtU  3  Sandf .  163 ;  Peck  v.  Vandemark^  99 
N.  Y.  34 ;  2  Pars,  on  Cont.  499 ;  Erwin  v.  Uoch^  9  Cent.  Kep 
678 ;  Thayer's  Appeal,  8  id.  479  ;  Van  Nest  v.  LoU^  16  Abb 
Pr.  130 ;  Atkinson  v.  CoUin^^  18  How.  235 ;  Ladue  v.  Sey- 
mour^  24  "Wend.  60 ;  Champlin  v.  Butler,  18  Johns.  169 
Jewell  V.  Schroppel,  4  Cow.  564 ;  Hare  v.  Vandtisen,  32  Barb 
92 ;  JGng  v.  Acciim,  Assn.  Co.,  3  C.  B.  [X.  S.]  151 ;  Jackson 
V.  McLean,  96  N".  C.  474 ;  JfcCullough  v.  CoHy,  4  Bosw.  603 ; 

Wattson  V.  Thihou,  17  Abb.  184;  Oothout  v.  Ballard,  41 
Barb.  33 ;  Smith  v.  Aylesxoorth,  40  id.  104.)  The  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
(  Wheelock  v.  Lee,  1  Abb.  [X.  C]  85  ;  Emery  v.  l\ase,  20  N. 
Y.  64;  (7.  E.  Ins.  Co.  v.  Babcock,  42  id.  647;  Tooker  v. 
Amotcx,  76  id.  400 ;  Munger  v.  Shannon,  61  id.  260 ;  Bradley 
V.  AldHch,  40  id.  509.)  The  court  erred  in  admitting  evidence 
to  prove  the  cost  of  material  not  used  in  the  work  by  the 
defendant.     {Gouge  v.  RoberU,  53  N.  Y.  619;  C.  P.  A.  Co. 
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V.  JBrowrij  5  J.  &  S.  433 ;   Yan  Wycklen  v.  City  of  Brookh/n^ 
118  K  Y.  554;  McCarragher  v.  Eogera,  120  id.  533.) 

William  N,  Dyhtnan  for  respondent.  The  action  is  main- 
tainable. {Card  V.  Miller ,  1  Hun,  504;  Zimmerman  v. 
Schoenfddt^  3  id.  692;  Seymour  v.  Cowing^  1  Keyes,  532.) 
Dean's  promise  to  pay  on  January  6,  1888,  made  that  day  the 
day  of  payment,  and  his  refusal  to  perform  his  promise  gave 
a  complete  cause  of  action.  {Peck  v.  OoodberUU^  109  N.  Y. 
180 ;  BarthoUmiew  v.  Lyon^  67  Barb.  86 ;  Leslie  v.  K.  Ins, 
Co.y  62  N.  Y.  27.)  The  motion  to  dismiss  the  complaint  upon 
the  pleadings  was  properly  denied.  {Smith  v.  Bodine^  74  N. 
Y.  30.)  It  was  not  ground  for  dismissal  of  complaint  that 
Kingsley  was  interested  in  the  action.  {Sheridan  v.  Mayor ^ 
etc.y  68  N.  Y.  30.) 

Haioht,  J.  This  action  was  brought  to  recover  pay  for 
services  rendered  as  defendant's  superintendent. 

It  appears  that  on  or  about  the  19th  day  of  October,  1886, 
the  defendant  entered  into  a  contract  with  the  city  of  New 
York  to  construct  sewers  in  Eighth  and  Eleventh  avenues  of 
said  city.  This  contract  contained  a  provision  authorizing  the 
city  to  retain  for  the  period  of  six  months  after  the  work  was 
performed  a  certain  percentage  of  the  contract  price  for  the 
purpose  of  making  repairs  upon  the  streets  through  which  the 
sewers  were  to  be  constructed.  On  the  same  day  the  defend- 
ant entered  into  a  contract  with  the  plaintiff's  assignor,  W.  L. 
Holmes,  to  superintend  the  construction  of  the  sewers,  the 
defendant  agreeing  to  furnish  all  moneys,  tools  and  machinery 
necessary  for  the  performance  of  the  work,  and  for  the  use  of 
the  tools  and  machinery  he  was  to  receive  a  fair  compensation 
and  two-thirds  of  the  net  profits  of  the  work.  Holmes  was  to 
furnish  his  labor  as  superintendent,  and  work  under  instruc- 
tions of  the  defendant,  and  in  lieu  of  salary  was  to  receive  the 
other  third  of  the  net  profits  of  the  work  for  his  services. 
The  work  of  constructing  the  sewers  commenced  on  the  27th 
of  October,  1886,  and  continued  about  one  year.     Payments 


278  Jenkins  v.  Dban.  [Dec., 

Opinion  of  the  Court,  per  Haioht,  J. 

were  made  by  the  city  on  account  of  the  work  as  it  progressed 
from  time  to  time,  in  accordance  with  the  provisions  of  the 
contract.  The  amount  of  the  percentage  retained  by  the  city 
after  the  work  was  completed  amounted  to  the  sum  of 
^1,773.12,  which  sum  was  finally  paid  to  the  defendant  on  the 
29th  of  June,  1888. 

This  action  was  commenced  on  the  ^Ist  of  January,  1888, 
and  the  claim  is  that  it  was  prematurely  brought. 

Holmes,  in  his  testimony,  admitted  that  he  knew  of  the  pro- 
visions of  defendant's  contract  with  the  city  under  wliich  the 
work  was  to  be  performed,  and  that  it  authorized  the  city  to 
retain  a  percentage  of  the  contract  price  for  the  purpose  of 
making  such  repairs  as  should  thereafter  be  found  necessary. 

It  will  be  observed  that  nothing  was  said  in  the  agreement 
between  Holmes  and  the  defendant  as  to  when  his  compensar 
tion  should  become  due  and  payable.  Under  such  contracts 
it  would  ordinarily  become  due  when  the  work  was  completed, 
but  in  this  case  Holmes'  compensation  was  to  be  one-third  of 
the  net  profits  of  the  work,  and  it  appears  that  in  making  this 
agreement  they  had  reference  to  the  contract  between  the 
defendant  and  the  city,  and  both  should  be  construed  together. 

Under  the  agreement  with  the  city  the  defendant  was  to  be 
paid  for  the  work  as  it  progressed  from  time  to  time,  the  city 
reserving  the  stipulated  percentage  for  repairs.  It  was  doubt- 
less within  the  contemplation  of  the  parties  that  Holmes 
should  at  such  times  and  in  like  manner  be  paid  for  his 
services. 

It  is  claimed,  however,  that  the  compensation  for  his  services 
could  not  become  due  and  payable  imtil  such  time  as  the  net 
profits  could  be  ascertained  and  determined ;  that  such  profits 
could  not  be  ascertained  until  after  the  expiration  of  six 
months  from  the  completion  of  the  work,  and  until  the  amount 
that  had  been  expended  for  repairs  out  of  the  percentage 
retained  by  the  city  could  be  determined.  We  must  admit 
the  force  of  this  argument  and  concede  that  it  could  not  have 
been  within  the  contemplation  of  the  parties  that  the  money 
should  become  due  and  payable  until  the  amount  thereof  could 
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be  ascertained,  but  upon  reference  to  the  agreement  between 
the  defendant  and  the  city  we  find  tliat  the  city  is  only  author- 
ized to  expend  for  repairs  the  money  retained,  and  that  only 
after  the  contractor  has  had  notice  to  make  tlie  repairs  required 
and  a  failure  so  to  do  on  his  part.  So  that  the  contractor 
could  not  be  made  liable  for  a  greater  sum  than  that  retained 
by  the  city.  Upon  the  conclusion  of  the  work,  and  upon  the 
payment  of  the  amoimt  earned  less  the  amount  retained  by 
the  city,  the  parties  could  have  then  determined  the  net  profits^ 
and  divided  the  same  in  accordance  with  their  agreement ;  but 
their  interest  in  the  amount  retained  by  the  city  could  not 
have  been  ascertained  until  the  expiration  of  the  time  pro- 
vided for  in  the  contract. 

At  the  conclusion  of  the  plaintiffs  evidence  the  defendant 
moved  for  a  dismissal  of  the  complaint  on  the  ground  that  the 
evidence  showed  that  the  action  had  been  begun  before  the 
contract  had  been  completed-  and  before  Holmes'  one-third 
interest  in  the  profits  had  become  dua  Exception  was  taken 
to  the  denial  of  this  motion,  and  it  now  remains  to  be  deter- 
mined whether  there  was  anything  due  upon  the  contract  as 
we  have  construed  it  at  the  time  the  action  was  brought. 

There  appears  to  have  been  some  discrepancy  in  the  figures, 
but  as  taken  by  the  trial  court  in  his  charge  to  the  jury  and 
then  acquiesced  in  by  the  parties,  neither  taking  exception 
thereto,  they  are  as  follows : 

Plaintiff  concedes  he  had  been  paid $234  00^ 

Yeidict 1,021  15 

PlaintiflPs  one-third  of  profits $1,255  15 

Defendant's  two-thirds 2,510  80 

Total  net  profits $3,765  45 

Total  profits $4,008  46 

Deduct  total  net  profits 3,765  45 

Allowed  by  jury  for  use  of  tools •.       $243  01 


"280  Jenkins  v.  Dean.  [Dec., 

Opinion  of  the  Court,  perHAiOHT,  J. 

Amount  of  profits  due  and  to  become  due  when 

the  action  was  brought $4,008  46 

Value  of  the  use  of  tools $243  01 

Paid  after  action  begun 1,773  12 

2,016  18 

Amount  of  net  profits  on  hand  when  the  action 

was  begun $1,992  33 

One-third  of  which  is $664  11 

Less  previously  paid 234  00 

Balance  due $430  11 

This  result  would  be  changed  in  case  the  jury  disallowed  the 
two  items  amounting  to  $407,  but  with  those  items  disallowed 
there  would  still  be  a  balance  due. 

It  would  consequently  follow  that  a  motion  for  a  nonsuit 
was  properly  denied. 

The  jury,  however,  were  permitted  to  find  under  the  charge 
of  the  court  the  amount  of  the  plaintifiPs  interest  in  the 
$1,773.12  that  had  been  retained  by  the  city.  The  plaintiflE 
could  not  properly  have  been  allowed  for  this  amount,  but 
there  appears  to  be  no  exception  to  the  charge  raising  the 
question,  and  the  parties  must  be  deemed,  therefore,  to  have 
acquiesced  in  the  charge  in  this  regard. 

The  case  of  Eoernon  v.  Powers  (89  N.  Y.  627),  has  no  appli- 
cation to  the  one  under  consideration.  In  that  case  the  action 
was  for  damages  suffered  in  consequence  of  a  breach  of  con- 
tract. In  this  case  it  is  to  recover  pay  for  services  rendered, 
and  the  question  is  as  to  whether  the  amount  earned  had  become 
due  and  payable  at  the  time  the  action  was  brought. 

We  have  examined  the  other  exceptions  appearing  in  the 
case,  but  find  none  that  point  to  error. 

The  judgment  should,  consequently,  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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dition  in  which  it  placed  it,  and  whoever,  without  special  authority, 
materially  obstructs  it  or  renders  its  use  hazardous  by  doing  anything 
upon,  above  or  below  the  surface,  is  guilty  of  a  nuisance,  when  it 
appears  that  the  act  was  done  with  the  consent  of  the  proper  officials, 
the  rule  of  liability  is  relaxed  and  rests  upon  and  is  limited  by  the  ordi- 
nary principles  governing  actions  of  negligence. 

One  who  receives  a  license  to  encroach  upon  a  public  street  is  held  to  an 
implied  agreement  to  perform  the  act  permitted  with  due  care  for  the 
safety  of  the  public. 

The  license,  however,  relieves  him  from  the  imputation  of  trespassing  in 
doing  the  act  consented  to  and  places  him  simply  in  the  position  of  one 
liable  for  negligence  in  case  of  omission  to  perform  such  duty. 

Where  a  vault  had  been  constructed,  with  knowledge  of  the  city  officials, 
under  the  sidewalk  of  a  city  street,  in  front  of  a  block  erected  and  used 
for  business  purposes,  and  had  been  used  for  nine  years,  held,  consent  to 
its  construction  was  to  be  inferred  from  the  acquiescence  of  the  city 
officials  having  charge  of  the  street  and  power  to  give  such  consent. 

In  the  absence  of  a  statute  regulating  the  subject,  a  written  consent  in 
such  case  is  not  requisite;  a  verbal  one  is  sufficient. 

In  an  action  to  recover  damages  for  injuries  received  by  plaintiff  from  fall- 
ing through  into  a  vault  constructed  under  the  sidewalk  in  front  of  a 
block  of  stores  belonging  to  plamtiff  in  the  city  of  K.,  the  following 
facts  appeared:  The  vault  was  covered  with  flagstones  forming  the  side- 
walk; one  of  these  gave  way  as  plaintiff,  a  heavy  man,  stepped  upon  it, 
and  he  fell  through  into  the  vault.  It  was  not  shown  when  this  flag 
was  broken,  or  whether  it  was  defective.  No  negligence  on  the  part 
of  defendant  or  his  grantor  in  constructing  or  maintaining  the  sidewalk 
was  claimed  further  than  was  inferable  from  the  accident  itself.  The 
vault  was  so  constructed  under  the  sidewalk  with  full  knowledge  upon 
the  part  of  the  proper  city  officials  and  in  accordance  with  the  common 
custom  in  the  erection  of  business  blocks  in  the  city,  and  had  been  in 
use  over  nine  years.  Udd,  that  plaintiff  was  properly  nonsuited;  that 
consent  to  the  construction  of  the  vault  was  to  be  inferred,  and  that, 
therefore,  defendant  could  not  be  made  liable  as  a  trespasser,  and  no 
negligence  on  his  part  was  proved. 

(Argued  October  6,  1891;  decided  December  8,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
SicKELs— Vol.  LXXXV.  36 
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made  the  first  Tuesday  of  October,  1889,  which  denied  a 
motion  of  the  plaintiff  for  a  new  trial  and  directed  judgment 
for  defendant  on  a  nonsuit  granted  at  Circuit. 

Action  to  recover  damages  for  a  personal  injury  to  the  plain- 
tiff caused,  as  alleged,  by  a  nuisance  maintained  by  the  defend- 
ant in  a  public  street. 

The  complaint  alleged  that  on  the  7th  of  November,  1885, 
the  defendant  being  the  owner,  and,  through  his  tenant,  in 
possession  of  certain  premises  situate^on  State  street  in  the 
city  of  Rochester,  "  without  authority  of  law  or  permiasion 
from  the  municipal  authorities  of  said  city,"  maintained  and 
continued  under  the  sidewalk  immediately  in  front  of  said 
premises  "a  certain  vault  excavated  under  said  sidewalk 
*  *  *  covered  only  by  the  stone  flagging  used  by  the  public 
for  passing  and  repassing ; "  that  said  stone  flagging  "  was  insuf- 
ficient and  inadequate  in  strength,  through  deficiency  in 
quality  or  thickness,  or  by  reason  of  some  other  defect  to  tlie 
plaintiff  unknown,  to  sustain  the  ordinary  travel  of  the  pub- 
lic ; "  that  by  reason  of  such  insuflSiciency  and  by  the  sudden 
breaking  of  one  of  the  flagstones  upon  which  the  plaintiff  was 
standing,  he  fell  into  the  vault  and  sustained  serious  injuries. 

The  defendant,  by  his  answer,  denied  certain  allegations  of 
the  complaint,  admitted  that  he  owned  the  premises  therein 
mentioned,  but  alleged  that  he  did  not  own  to  the  center  of 
the  street,  nor  beyond  its  outer  line.  lie  further  alleged  that 
said  excavation  was  made,  and  the  flagging  over  the  same  was 
laid,  with  the  consent  of  the  proper  authorities,  before  he 
became  the  owner  of  the  building ;  that  the  area  and  flagging 
were  well  and  sufiiciently  made  and  maintained ;  that  he  had 
no  knowledge  or  notice  of  any  imperfection  therein,  and  that 
the  accident  happened  without  any  negligence  or  default  on 
his  part. 

Upon  the  trial  it  appeared  that  the  plaintiff  was  injured  in 
front  of  a  building  known  as  tlie  Ashley  Block,  consisting  of 
three  stores,  erected  in  1876.  A  vault,  ten  or  twelve  feet 
deep,  excavated  at  the  same  time  in  front  of  each  store,  was 
walled  up  on  three  sides  in  a  substantial  manner  and  connected 
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on  the  fourth  by  an  archway  opening  into  the  cellar  of  the 
atore.  Each  vault  was  covered  with  flagstones,  supported  by 
solid  iron  girders  running  lengthwise  of  the  sidewalk  and  rest- 
ing on  the  walls.  In  the  sidewalk  were  three  openings,  closed 
by  iron  doors,  one  in  front  of  each  store,  for  the  purpose  of 
raising  and  lowering  goods.  The  sidewalk  was  ten  or  twelve 
feet  wide,  with  three  rows  of  flagstones.  After  the  covered 
area  was  thus  constructed,  and  in  1883  or  1884,  the  defendant 
purchased  said  block,  and  has  owned  it  ever  since.  At  the 
date  of  the  purchase,  the  store  in  question  was  rented  to  one 
Harris,  who  thereupon  attorned  to  the  defendant,  and  he  has 
since  occupied  the  store  under  renewals  of  the  lease.  Novem- 
ber 7,  1885,  the  plaintiff,  a  man  weighing  235  pounds,  was 
walking  with  a  friend  in  front  of  said  store,  and,  meeting  some 
ladies,  turned  toward  the  west,  whilo  hie  friend  turned  to  the 
east,  to  allow  them  to  pass.  In  thus  turning  out,  the  plaintiflf 
stepped  on  a  flagstone  next  to  the  curb  and  thereupon  fell  into 
the  vault  underneath,  the  stone,  in  two  pieces,  one  a  little 
longer  than  the  other,  falling  with  him,  and  he  was  seriously 
injured.  Said  stone  was  from  two  to  two  and  one-half  feet 
wide  by  four  or  five  feet  long  and  four  or  five  inches  thick. 
It  did  not  appear  when  or  how  it  was  broken,  nor  whether  it 
was  defective  in  any  respect,  nor  was  the  cause  of  the  accident 
shown,  except  as  thus  stated.  The  plaintifi,  who  had  an  office 
and  lodging-rooms  next  door  to  the  Ashley  Block,  and  had  for 
years  passed  over  the  walk,  testified  that  at  the  time  of  the 
accident  it  ^^  was  apparently  just  as  he  had  always  seen  il;"  It 
did  not  appear  expressly  that  the  defendant  had  ever  seen  said 
block,  or  that  he  knew  or  had  heard  of  the  existence  of  said 
excavation.  The  evidence,  from  which  it  is  claimed  that  notice 
of  its  existence  should  be  inferred,  is  the  purchase  of  the  block 
by  him ;  the  receipt  of  rent  therefor  through  his  clerk  ;  the 
renewal  of  the  Harris  lease  by  him  in  person,  and  his  presence 
on  one  occasion  in  the  city  of  Kochester,  where  a  witness  met 
him  ^^  as  he  was  coming  out  of  his  bank.^'  It  was  admitted 
thafr  "  no  evidence  was  given  of  any  negligence  on  the  part  of 
the  defendant,  or  of  his  grantor,  in  constructing  or  maintain- 
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ing  the  flagging  which  gave  way,  any  further  than  such  negli- 
gence is  inferable  from  the  accident  itself.'' 

Theodore  Bacon  for  appellant.  The  excavation  under  the 
high\7c^y,  into  which  the  plaintiff  fell,  was  a  common  and 
public  nuisance;  or,  strictly  and  properly,  a  perpregture. 
<2  Story's  Eq.  Juris.  §§  921,  922 ;  Irvine  v.  Wood,  51  K  Y. 
224 ;  Dygert  v.  SchencK  23  Wend.  446 ;  Congreve  v.  Smithy 
18  N.  Y.  79 ;  Anderson  v.  Dickie,  1  Eobt  238 ;  Whalen  v. 
Gloibcester,  4  Hun,  24 ;  ConJdin  v.  Phcenix  Mills,  62  Barb. 
299 ;  Hotd  Association  v.  Walters,  23  Neb.  280 ;  Dillon  on 
Mun.  Corp.  §§  1032,  1033 ;  Clifford  v.  Dam,  81  K  Y.  52 ; 
Wolf  V.  KUpatrick,  101  id.  146.)  This  defendant,  although 
he  did  not  originally  construct  •  the  vault  which  on  the 
evening  in  question  was  shown  to  be  a  nuisance,  nevertheless 
is  liable  as  one  who  "maintained"  or  "continued"  it. 
{Irvvne  v.  Wood,  51  N.  Y.  224 ;  Davenport  v.  Ruckman,  10 
Bosw.  20 ;  King  v.  Peddy,  1  Ad.  &  El.  822 ;  Clark  v.  Fry, 
8  Ohio  St.  359 ;  Bush  v.  Steinman,  1  B.  &  P.  404 ;  Gandy 
V.  Jvhber,  5  B.  &  S.  78,  485 ;  9  id.  15 ;  Dalay  v.  Savage, 
145  Mass.  38 ;  Sanford  v.  Clark,  59  L.  T.  Rep.  [N.  S.]  226.) 
If  license  from  the  city  authorities  can  be  inferred,  no  license 
at  all  events  can  reasonably  be  assumed  but  one  which  imposes 
the  condition  of  protecting  the  public  from  injury.  {Mairs  v. 
M.  R.  E.  Assn.,  89  N.  Y.  498.) 

Albert  H.  Harris  for  respondent.  The  area  was  not  a 
nuisance  per  se.  {Jennings  v.  Van  Schaick,  108  N.  Y.  530 ; 
City  of  Chicago  v.  Bobbins,  71  U.  S.  657 ;  Dygert  v.  Schenck, 
23  Wend.  445 ;  Bond  v.  Smith,  113  N.  Y.  378 ;  Congreve  v. 
Morgan,  18  id.  84;  Fisher  v.  ThirkeU,  21  Mich.  1.)  The 
evidence  shows  that  the  defendant  is  not  liable.  {Clancy  v. 
Bym£,  56  N.  Y  129 ;  Wenzlick  v.  McCotter,  87  id.  122 ;  Wolf 
T.  KUpatrick,  101  id.  146 ;  Ahem  v.  Steele,  115  id.  203.)  Mr. 
Powers'  title  extended  only  to  the  east  line  of  State  street,  and 
he  was  not  the  owner  of  the  area,  {Ha/rris  v.  Elliott,  10 
Pet.  25;  Jackson  v.  Hathaway,  15  Johns.  447;    Tyler  v. 
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Hammond^  28  Mass.  193,  212 ;  WoodhiM  v.  liosenthcUj  61  N. 
Y.  382 ;  Hoot  v.  Wadhams,  107  id.  394.)  The  duty  of  keep- 
ing this  area  safe  and  in  repair  rested  upon  the  occupant  and 
not  upon  the  defendant.  {Swords  v.  Edga/r^  59  N.  Y.  28, 
33 ;  PreUy  v.  Bickmore,  L.  R  [8  C.  P.]  401 ;  Kirhy  v.  BoyU 
dan  Market,  80  Mass.  249 ;  City  of  Lowell  v.  Spavldingj  58 
id.  277;  Shipley  v.  Associates,  101  id.  251.)  If  this  area 
properly  cared  for  and  repaired  would  not  become  a  nuisance, 
the  defendant  is  not  liable.  {Swords  v.  Edgar,  59  N.  Y.  28.) 
If  this  area  was  originally  a  nuisance,  having  bought  the  prop- 
erty with  the  area  existing  upon  it,  the  defendant  is  not 
responsible  to  the  plaintiff,  unless  notice  to  him  of  the  exist- 
ence of  the  nuisance  is  shown.  ((7.  S,  Road  v.  B,,  N.  Y,  d& 
E.  R.  R.  Co.,  51  K  Y.  573 ;  Bond  v.  Smith,  44  Hun,  219 ; 
Haggerty  v.  Thompson,  45  id.  398 ;  Nichols  v.  Boston,  98 
Mass.  39.)  The  plaintiff's  objections  to  the  testimony  received 
to  the  effect  that  such  areaft  as  this  were  common  throughout 
the  city,  were  properly  overruled.  {Raymond  v.  City  of 
L/weU,  60  Mass.  524 ;  Packa/rd  v.  New  Bedford.  91  id.  202.) 

Vann,  J.  The  plaintiff  does  not  claim  that  the  defendant 
was  negUgent,  but  seeks  to  make  him  Uable  as  a  trespasser, 
upon  the  ground  that  the  covered  excavation  in  the  street  had 
never  been  authorized  or  consented  to  by  the  municipal 
authorities. 

The  law  holds  those  who  impair  the  safety  of  a  public  street 
to  a  strict  liability.  Thus  in  Congreve  v.  Smith  (18  N.  Y.  79), 
it  was  said  that  "  persons  who,  without  special  authority,  make 
or  continue  a  covered  excavation  in  a  public  street  or  high- 
way, for  a  private  purpose,  should  be  responsible  for  all 
injuries  to  individuals  resulting  from  the  street  or  highway 
being  thereby  less  safe  for  its  appropriate  use.  *  *  * 
The  general  doctrine  is  that  the  public  are  entitled  to  the 
street  or  highway  in  the  condition  in  which  they  placed  it, 
and  whoever,  without  special  authority,  materially  obstructs  it, 
or  renders  its  use  hazardous  by  doing  anything  upon,  above 
or  below  the  surface,  is  guilty  of  a  nuisance.    *    *    *    Jf o 
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question  of  negligence  can  arise,  the  act  being  wrongful. 
*  *  *  There  can  be  no  difference  m  regard  to  the  nature 
of  the  act  or  the  rule  of  liability,  whether  the  fee  of  the  land 
within  the  limits  of  the  easement  is  in  a  municipal  corpora- 
tion, or  in  him  by  whom  the  act  complained  of  was  done." 
In  another  case,  arising  out  of  the  same  accident,  it  was  held 
that  even  if  the  stone  covering  the  excavation  was  broken, 
after  it  was  laid,  by  the  wrongful  act  of  others,  the  defendants 
would  still  be  liable,  because  they  were  bound  at  their  peril 
to  keep  the  area  covered  in  such  a  manner  that  it  would  be  as 
safe  as  if  it  had  not  been  built  {Congreve  v.  Morgan,  18  N. 
Y.  84)  These  cases  have  been  followed  and  made  the  basis  of 
judgment  in  many  others.  (Creed  v.  Hartmann,  29  N.  Y. 
591 ;  Irvine  v.  Wood,  51  id.  224 ;  Whalen  v.  Gloucester, 
4  Hun,  24 ;  Anderson  v,  Dickie,  26  How.  Pr.  105 ;  Wendell 
V.  Mayor,  etc.,  39  Barb,  329 ;  S.  C,  4  Keyes,  261.)  Although 
called  to  the  attention  of  the  court,  they  seem  to  have  been 
disregarded  in  McCarthy  v.  City  of  Syra^cuse  (46  N.  Y.  194, 
199),  where  it  was  said :  "  The  excavation  by  the  plaintiffe  of 
the  area  under  the  sidewalk  waa  not  unlawful.  They  owned 
to  the  center  of  the  street,  subject  to  the  right  of  way  of  the 
public  over  the  surface.  For  any  interference  with  this  right 
of  way  the  plaintiffs  would  have  been  responsible,  but  so  long 
as  they  did  no  injury  to  the  street,  they  were  at  liberty  to  use 
the  space  under  it,  as  they  might  any  other  part  of  their 
property."  Assuming,  however,  the  rule  to  be  as  stated  in  the 
Congreve  cases  (supra),  when  the  excavation  is  made  without 
authority  (Cliff (yrd  v.  Dam,  81  N.  Y.  52,  56),  it  is  clear  that 
when  it  is  made  with  the  consent  of  the  proper  municipal 
officers,  the  rule  of  liability  relaxes  its  severity  and  rests  upon 
the  ordinary  principles  governing  actions  of  negligence.  The 
person  receiving  the  license  is  held  to  impliedly  agree  to  per- 
form the  act  permitted  with  due  care  for  the  safety  of  the 
public,  and  is  made  liable  for  any  violation  of  duty  in  this 
regard.  (Village  of  Port  Jarvis  v.  First  National  Bank, 
96  K  Y.  550,  556 ;  Clifford  v.  Dam,  81  id.  52  ;  Dickinson 
V.  Mayor,  etc,,  92  id-  584,  587;  Village  of  Seneca  Falls  v. 
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Zalimkiy  8  Hun,  571,  574;  Newton  v.  EUia^  85  Eng.  C.  L. 
123.) 

When  conditions,  whether  express  or  implied,  are  annexed 
to  the  license,  substantial  compliance  therewith  is  essential  to 
the  protection  of  the  licensee,  bnt  consent  and  compliance 
relieve  the  owner  from  the  imputation  of  trespassing  in  doing 
the  act  consented  to,  and  place  him  in  the  position  of  one  liable 
for  negligence  only.  (  Wdf  v.  EUpatrick^  101  K  Y.  146 ; 
NdlAin  V.  King^  97  id.  565 ;  Elliot  on  Eoads  &  Streets,  p.  541 .) 

It  did  not  appear  on  the  trial  of  this  action  that  express 
authority  had  been  given  by  the  city  of  Rochester,  or  in  its 
behalf,  either  to  the  defendant  or  his  grantor,  to  construct  or 
maintain  the  covered  area  in  question.  On  the  contrary,  a 
witness  called  by  the  plaintiff  testified  that  during  and  prior 
to  the  year  1876,  he  was  a  member,  and  the  clerk,  of  the  board 
of  public  works,  which  had  charge  of  "  public  matters,  streets, 
walks  and  such  things,"  and  the  members  of  which  were  com- 
missioners of  highways ;  that  such  board  expired  in  April  or 
May  of  that  year,  and  was  succeeded  by  the  executive  board, 
possessing  similar  powers,  and  that  he  was  also  clerk  of  that 
board ;  that  upon  examining  the  records  of  both  boards  kept  by 
him  for  the  year  1876,  "  and  about  that  time,"  he  did  not  find 
that  any  written  permission  had  been  given  by  either  of  those 
bodies  ^^  to  excavate  and  construct  a  vault  under  the  sidewalk 
in  front  of  the  premises  known  as  the  Ashley  Block ; "  and  that 
at  this  time  *'  the  common  council  did  not  exercise  jurisdiction* 
over  such  subjects."  On  the  cross-examination  of  this  witness, 
however,  it  appeared  that  while  he  was  a  member  of  one  or 
the  other  of  said  boards  he  observed  the  work  of  constructins: 
the  Ashley  Block  as  it  was  going  on ;  that  in  1876  and  for 
some  years  prior,  it  was  the  common  practice  to  make  excava- 
tions, such  as  that  in  question,  under  the  sidewalks,  to  cover 
them  with  flagstones  and  to  make  openings  therein  as  means 
of  access  thereto  and  to  the  cellars  of  stores ;  that  this  was 
very  common  on  State  street  in  the  neighborhood  of  the  Ashley 
Block ;  that  one  Thompson,  who  as  contractor  built  the  vault 
in  front  of  that  block,  was  at  the  time  a  member  of  the  board 
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of  pablic  works ;  that  another  member  did  bnsiness  a  little 
below  said  block,  and  other  members  in  the  same  locality,  and 
that  all  of  the  members  were  accustomed  to  go  about  the  city 
for  the  purpose,  as  it  is  assumed,  of  inspecting  the  streets  and 
sidewalks.  It  appeared  from  other  testimony  that  State  street 
was  a  business  street,  and  that  covered  excavations  such  as  the 
one  under  consideration,  were  common  all  over  the  city. 
There  was  no  evidence  of  any  objection  on  the  part  of  the 
city  or  its  officers. 

At  the  close  of  the  evidence,  a  motion  to  nonsuit  was  made 
and  granted  upon  the  ground,  among  others,  that  the  plaintiff 
had  failed  to  make  out  a  cause  of  action  against  the  defendant. 
No  request  to  submit  any  question  to  the  jury  was  made  by  the 
counsel  for  the  plaintiff,  who  contented  himself  with  an  excep- 
tion to  the  decision  of  the  court  in  granting  the  motion. 

The  foregoing  facts,  which  were  undisputed,  were  deemed 
sufficient  by  the  courts  below  to  justify  the  nonsuit  upon  the 
ground,  as  stated  by  the  learned  General  Term,  that  "  while 
it  does  not  appear  by  positive  proof  that  the  owner  obtained 
a  license  or  permit  from  the  municipal  authorities  to  excavate 
the  space  imder  the  sidewalk,  such  authority  may  reasonably 
be  inferred  from  the  use  of  the  same  for  the  period  of  nine 
years,  without  objection,  with  actual  knowledge  on  the  part  of 
the  city  officials  that  the  same  existed." 

The  question  presented  for  our  determination,  therefore,  is 
whether  consent  to  the  maintenance  of  this  vault  may  be 
inferred  from  the  long  acquiescence  of  the  municipal  author- 
ities, under  the  circumstances  stated  ? 

A  similar  question  was  under  consideration  by  this  court  in 
the  case  of  Jennings  v.  Van  Schaick  (108  N.  Y.  530),  where 
the  plaintiff  fell  through  an  uncovered  and  unguarded  coal-hole 
in  the  sidewalk.  Although  the  building  was  rented  in  flats  or 
apartments  to  tenants  who  used  the  coal-hole,  the  owner  was 
held  liable  because  he  remained  in  control  of  tlie  halls  and  a 
part  of  the  basement,  and  employed  a  janitor  to  take  care  of 
the  premises,  who,  in  the  discharge  of  his  duty  as  such,  con- 
trolled the  coal-vault  and  the  opening  thereto  in  the  sidewalk. 
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and  through  his  negUgence  in  leaving  the  hole  unguarded,  the 
aoeident  happened.  The  court  in  discuesing  an  exception  to 
the  charge  of  the  court  that  the  action  was  based  on  a  wrong- 
ful act,  said :  "  It  does  not  appear  that  the  defendant,  who 
owned  the  premises,  had  ever  obtained  from  the  municipal 
authorities  any  formal  license  or  permission  to  construct  the 
opening  in  the  sidewalk,  but  such  authority  was  a  reasonable 
inference  from  an  acquiescence  of  eighteen  years  without 
objection  from  the  city.  Assuming,  however,  that  authority 
for  the  construction  had  been  granted,  the  duty  of  safe  cover- 
ing and  of  protection  when  open  remained,  and  if  not  performed, 
the  unguarded  opening  became  at  once  a  wrong  and  a  nuisance. 
*  *  *  We  have  assumed  that,  from  long  use  and  acqui- 
escence, the  consent  of  the  municipal  authorities  to  the  con- 
struction of  the  coal-vault  and  its  aperture  should  be  inferred, 
and  so  the  structure  waa  not,  in  and  of  itself,  a  nuisance.  But 
the  consent  of  the  city  is  conditional  upon  certain  modes  of 
use,  and  if  the  opening  is  left  unguarded  it  becomes  at  once  a 
trap  and  a  nuisance." 

Thus,  while  the  court  held  the  owner  liable  on  the  ground 
of  negligence,  it  also  held  that  he  was  notUable  as  an  original 
trespasser,  because  it  inferred  from  the  acquiescence  of  the 
municipal  officers  that  they  had  consented  to  the  construction 
and  maintenance  of  the  covered  area.  The  question  was  pre- 
sented to  the  Supreme  Court  of  the  United  States  in  Chwa^fo 
City  V.  Mobbins  (2  Black,  418,  425),  and  also  in  Rabbins  v. 
Chicago  City  (4  Wall.  657,  679),  where  it  was  held  that  per- 
mission to  build  and  maintain  an  area  in  a  public  sidewalk  might 
be  inferred  from  the  fact  of  its  construction  and  maintenance 
without  objection  from  the  officers  of  the  city.  So,  it  has  been 
held,  that  the  deposit  of  building  materials  in  a  street  for  use 
in  the  erection  of  a  house,  with  the  full  knowledge  of  the 
superintendent  and  trustees  of  the  village,  is  sufficient  to 
authorize  and  even  compel  a  jury  to  find  consent  by  implica- 
tion to  such  use  of  the  street.  (  YUlage  of  Seneca  FalU  v. 
ZaZvnsJc%  8  Hun,  571,  573.) 

The  Supreme  Court  of  Massachusetts  in  laying  down  a 
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■imilar  rule,  said :  "  What  may  be  deemed  a  reasonable  and 
proper  use  of  a  way,  public  or  private,  must  depend  much  on 
tlie  local  situation  and  much  on  public  usage.  The  general 
use  and  the  acquiescetice  of  the  public  is  evidence  of  the  right. 
The  owner  may  make  such  a  reasonable  use  of  a  way  adjoining 
his  land  as  is  usually  made  by  others  similarly  situated.  As  to 
the  reasonableness  of  the  use  it  may  well  be  laid  down  tliat  in 
a  populous  town  where  land  is  very  valuable,  when  the  owner 
of  a  lot,  has  occasion  to  build,  and  for  that  purpose  to  dig  cel- 
lars, he  may  rightfully  lay  his  building  material  and  earth 
within  the  Umit  of  the  streets,  provided  he  takes  care  not  to 
improperly  obstruct  the  same,  and  to  remove  them  in  a  reason- 
able time."     (  Van  O' Linda  v.  Lothrop,  21  Pick.  292,  297.) 

The  Supreme  Court  of  Michigan  holds  that  excavations 
properly  aud  safely  constructed  under  the  public  streets  of 
eities  for  the  convenience  of  the  owners  of  premises  adjoining 
are  not  unlawful,  even  in  the  absence  of  permission  from  the 
municipal  authorities.     {Fisher  v.  ThirkeU^  21  Mich.  1,  21.) 

In  Illinois,  the  rule,  as  laid  down  by  its  Supreme  Court,  is  that 
where  the  corporate  authorities  of  a  city  have  knowledge  of 
the  fact  that  a  lot  owner  is  constructing  a  vault  under  the 
iidewalk  for  his  own  convenience,  and  make  no  objection, 
authority  to  construct  the  same  may  be  inferred,  and  when  the 
same  is  continued  for  many  years  without  objection,  the  acqui- 
escence on  the  part  of  the  city  w^ill  be  regarded  as  suflScient 
authority  to  construct  and  maintain  it  in  a  careful  and  prudent 
manner.  {Gridley  v.  Citfy  of  Blooinington^  ^'^  111.  47,  50.) 
In  an  earUer  case  involving  the  same  question,  that  learned 
court  said:  "  We  are  not  prepared  to  admit  that  the  defendant 
could,  by  reason  of  his  ownership  of  the  adjoining  property, 
claim  the  absolute  right  to  take  up  the  sidewalk  and  extend 
his  coal  cellar  under  it,  but  as  such  a  privilege  is  of  great  con- 
venience in  a  city,  and  may,  with  proper  care  be  exercised 
with  little  or  no  inconvenience  to  the  public,  we  think  that 
authority  to  make  such  cellars  may  be  implied  in  the  absence 
of  any  action  of  the  corporate  authorities  to  the  contrary,  they 
having  been  aware  of  the  progress  of  the  work."     {Ndson  v. 
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Godfrey,  12  111.  20,  23.)  See  also  Clark  v.  Fry  (8  Ohio  St 
358) ;  Wood  v.  Mears  (12  Ind.  515) ;  MaUory  v.  Griffey  (86 
Pa.  St.  275);  Hundhauaen  v.  Bond  (36  Wis.  1);  Irvin  v. 
Fowler  (5  Eob.  482) ;  Dillon  on  Mun.  Corp.  vol.  2,  §§  699, 
700 ;  Cooley  on  Torts,  748.  We  have  been  referred  to  no 
case,  and  have  found  none,  criticising  or  condemning  the 
doctrine  of  implied  consent  as  thns  laid  down  by  the  courts. 

The  giving  of  consent  is  an  executive  act,  which  from  its 
nature  does  not  require  an  ordinance  or  resolution,  as  in  the 
case  of  a  legislative  act,  or  a  written  entry  or  decision,  as  in 
the  case  of  a  judicial  act.  Where  the  power  resides  in  a  single 
officer,  and  there  is  no  statute  regulating  the  subject,  no  reason 
is  apparent  why  his  verbal  consent  would  not  suffice,  the  same 
as  a  verbal  license  from  an  adjoining  owner  to  his  next  neigh- 
bor, to  construct  on  the  land  of  the  latter  a  wail  or  anything 
which,  without  consent,  would  be  a  trespass.  {Miller  v. 
Auhurriy  etc.,  JS.  li.  Co,,  6  Hill,  61 ;  Murray  v.  Gibson,  21 
111.  App.  488 ;  13  Am.  &  Eng.  Ency.  546.)  So  consent  by  a 
board  might  be  given  orally  by  the  assembled  body  when 
inspecting  the  premises.  An  individual  proprietor,  standing 
by  and  witnessing  an  erection  on  his  land  by  the  adjoining 
owner,  which  would  be  a  trespass  if  not  consented  to,  by  not 
objecting,  impliedly  consents.  Why  should  not  actual  knowl- 
edge by  city  officers,  having  the  power  to  give  consent,  and 
their  persistent  acquiescence  for  year  after  year,  both  before 
and  after  the  premises  had  changed  owners,  in  the  maintenance 
of  said  vault,  be  given  the  effect  of  actual  consent  thereto  ?  In 
answering  this  question  due  consideration  should  be  given  to 
the  convenience  of  commerce  and  the  necessities  of  business  in 
crowded  cities.  Due  regard  should  also  be  had  to  the  custom 
with  reference  to  constructing  vaults  under  sidewalks,  so 
universal  in  the  erection  of  modem  buildings  for  business 
purposes  in  the  cities  of  this  state,  that  the  court  may  take 
judicial  notice  of  the  fact,  as  a  matter  of  constant  observation 
and  common  knowledge.  {Gibson  v.  Stevens,  8  How.  [U.  S.] 
884,  399 ;  Baymand  v.  City  of  Lowell,  6  Cush.  524,  534 ; 
Wade's  Law  of  Notice  [2d  ed.],  §§  1408,  1410,  1417.) 
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"We  think  that  both  upon  principle  and  authority  consent  to 
an  act  so  common  and  necessary  as  tlie  construction  of  a  vault 
under  the  sidewalk  in  front  of  a  block  erected  and  used  for 
business  purposes,  must  be  conclusively  inferred  from  tlie 
acquiescence  of  those  having  charge  of  the  street  for  the  public 
for  so  long  a  period  as  nine  years. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Bradley  and  Pabkbb,  JJ.,  not  voting. 

Judgment  affirmed. 


MoBBis  Steinhardt,  Appellant,  v.  Edward  Cunningham, 

Respondent. 

YHiile  no  particular  words  in  a  will  are  necessary  to  create  a  trust,  and 
one  may  be  implied  where,  from  the  whole  will,  it  is  apparent  that  to 
accomplish  the  purposes  of  the  testator,  it  will  be  convenient  and  advan- 
tageous that  the  executors  should  be  vested  with  the  legal  estate ; 
the  scheme  of  the  statute  is  in  the  direction  of  such  a  construction  as 
will  vest  title  to  the  real  estate  in  the  heirs  or  devisees  rather  than  the 
executors,  if  the  wishes  of  the  testator  may  be  carried  out  under  a  trust 
power. 

In  such  a  case,  therefore,  although  there  is  a  devise  in  terms  to  execu- 
tors or  trustees  to  sell  or  mortgage  the  real  estate,  the  title  descends  to 
the  heirs  or  passes  to  the  devisees  subject  to  the  execution  of  the 
power. 

It  is  essential  to  the  constitution  of  a  valid  trust,  for  any  of  the  purposes 
referred  to  in  the  Statute  of  Uses  and  Trusts  (1  R.  S.  728,  §  55),  that  the 
power  of  sale  conferred  upon  the  trustees  be  absolute  and  imperative; 
a  discretionary  power  of  sale  is  not  sufficient. 

The  will  of  F.,  after  directing  the  payment  of  his  debts,  etc.,  by  its  terms 
gave  all  of  his  estate  to  his  executors,  t.  e.,  his  wife  and  H.,  ''to  have 
and  to  hold  the  same  to  themselves,  their  heirs  and  assigns  forever  upon 
the  uses  and  trusts  following."  The  will  then  gave  various  legacies  to 
the  testator's  children;  these  were  followed  by  a  residuary  clause  by 
which  he  gave  all  the  residue  of  his  estate,  "after  providing  for  the 
aforesaid  bequests,  *  *  *  absolutely  and  forever  "  to  his  wife. 
"Full  power  and  authority"  was  given  to  the  "said  trustees, 
executor  and  executrix  *  *  *  to  sell  any  or  all "  of  the  real  estate 
"as  they  may  deem  best."  The  executors  were  appointed  trustees  and 
guardians  of  the  children  during  their  minority.  H.  omitted  to  qualify 
as  executor,  and  letters  testamentary  were  granted  to  the  widow  alone. 
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In  an  action  to  foreclose  a  mortgage  on  certain  real  estate  of  which  F. 
died  seized,  the  widow  was  made  a  party,  but  H.  was  not.  Defendant^ 
who  acquired  title  under  the  foreclosure  sale,  contracted  to  sell  the  same 
to  plaintiff.  In  an  action  to  recover  back  moneys  paid  and  expenditures 
under  the  contract,  on  the  ground  of  defect  in  defendant's  title,  ?ield, 
that  no  valid  trust  was  created  by  the  will;  that  the  purposes  of  the 
testator  could  be  accomplished  through  a  trust  power;  that  the  trustees 
took  no  title  to  the  real  estate,  but  the  same  vested  in  the  widow;  and, 
therefore,  that  H.  was  not  a  necessary  party  to  the  foreclosure  suit,  and 
defendant  acquired  a  good  title  under  the  sale. 
Beported  below,  55  Hun,  875. 

(Argued  October  16,  1891;  decided  December  8,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  January  24, 1890, 
which  reversed  a  judgment  in  favor  of  the  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term,  and 
granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  mbterial, 
are  stated  in  the  opinion. 

George  II,  Yearnan  for  respondent.  This  action  is  properly 
brought,  since  the  defendant  was  not  able  to  give  the  plaintiff 
the  title  to  the  premises  in  question  free  fron  all  encumbrance 
except  the  mortgages  mentioned  in  the  contract  (R.  S.  chap. 
1,  art.  2,  §  55.)  The  will  of  the  testator  created  a  trust  for 
the  benefit  of  legatees,  and  the  legal  title  to  that  portion  of 
said  premises  which  belonged  to  the  testator  was  vested  in 
Jonas  Heller  and  Eosa  Freedman.  (2  R.  S.  chap.  1,  art  2,  §  55 ; 
Tolyias  v.  Ketchum,  32  K  Y.  319,  330 ;  Ward  v.  Ward,  105 
id.  68,  74;  Hobert  v.  Cor)img,  89  id.  225,  237;  Mm^ae  v. 
Morse,  85  id.  59 ;  Woodward  v.  Jaines,  44  Hun,  98 ;  Braaley 
v.  Amid/yfi,  10  Paige,  235  ;  Vemo7i  v.  Vernon,  53  N.  Y.  351 ; 
Miller  V.  Wright,  109  id.  194.)  The  provisions  in  this  will 
create  a  trust  in  the  lands  of  the  testator  on  the  separate  and 
independent  ground  that  the  legacies  are  made  a  charge  upon 
his  land,  and  the  trustees  are  authorized  to  sell  or  to  receive 
the  rents  and  profits  for  the  purpose  of  satisfying  the  charge. 
{Fenwick  v.  Chapman,  9  Pet.  461 ;  Peter  v.  Beverly,  10  id. 
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564 ;  Newman  v.  Johnson^  1  Vem.  45  ;  Kidney  v.  Cousinaket\ 
1  Ves.  440 ;  Lupton  v.  lAipUyii^  2  Johns.  Ch.  624 ;  Iloyt  v. 
Ilmjt,  85  N.  Y.  142 ;  Taylor  v.  Dodd,  58  id.  335 ;  McCot^n 
V.  McCom,  100  id.  511 ;  BrUL  v.  WrigU,  112  id.  129.)  The 
trust  created  by  the  will  is  not  affected  by  the  fact  that  Jonas 
Heller,  one  of  the  trustees  named,  did  not  qualify  as  executor. 
Notwithstanding  that  omission,  he  was  still  trustee.  (Judwn 
V.  Gibbons,  5  Wend.  224 ;  OonUin  v.  Egerton,  21  id.  436, 437, 
438;  Dunning  v.  O.  N.  Bank,  61  N.  Y.  497-501,  502; 
Thoin  V.  Shiel,  15  Abb.  [X.  S.]  81,  and  note;  Carroll  v. 
Carroll,  16  id.  239 ;  Dotainick  v.  Mich<id,  4  Sand.  374 ; 
Conklin  v.  Egerion,  21  Wend.  430;  Burritt  v.  SiUimany 
13  K  Y.  93-96 ;  2  Washb.  on  Real  Prop.  [3rd  ed.]  471.) 
The  title  to  Solomon  Freedman's  real  estate  being  vested  in 
him  subject  to  a  mortgage,  under  the  foreclosure  of  which  the 
defendant  assumed  to  convey  to  the  plaintiff,  did  not  pass  to 
the  defendant,  because  there  was  a  radical  defect  in  the  por- 
ceedings,  on  account  of  the  fact  that  Jonas  Heller  was  not 
made  a  party  defendant  therein.  (  Wilder  v.  liann^y,  95  N. 
Y.  7;  ITall  v.  Nelson,  23  Barb.  88;  Grimoohl  v.  Fowler, 
6  Abb.  Pr.  113 ;  Brennan  v.  Wilson,  71  N.  Y.  502.)  The 
legacies  are  a  charge  on  the  land  in  the  nature  of  an  inalien- 
able trust.  Accordingly,  the  fact  of  joining  the  legatees  as 
defendants  in  the  foreclosure  action  was  wholly  ineffectual  to 
make  the  title,  under  the  foreclosure,  good.  Owing  to  the 
omission  to  make  Jonas  Heller,  trustee,  a  party,  the  court  was 
without  jurisdiction,  and  the  proceedings  were  void.  {Reid 
V.  Marble,  10  Paige,  409 ;  Loder  v.  Ilatfield,  71  N.  Y.  92 ; 
Brown  v.  Knnjpp,  79  id.  136 ;  Leggett  v.  Perkins^  2  id.  297 ; 
Graff  V.  Bonneti,  31  id.  9,  19 ;  Campbell  v.  Foster,  35  id. 
361 ;  WiUiavis  v.  Thorn,  70  id.  270  ;  Lent  v.  Howard,  89  id. 
169,  181 ;  Cutting  v.  Cutting,  86  id.  522,  546,  547;  Cook  v. 
Lomry,  95  id.  103,  111;  Ilutton  v.  Benkard,  92  id.  295; 
Genet  v.  Ilurvt,  113  id.  158,  168 ;  L\  S.  T  Co.  v.  Boche,  116 
id.  120.)  Bosa  Freedman,  the  other  trustee,  was  not  made  a 
party  defendant  as  trustee  in  the  foreclosure  suit.  She  was 
made  a  defendant  individually  and  as  executrix,  but  not  as 
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trostee,  and  consequently  was  in  no  situation  to  appear  or  talce 
issue  in  such  representative  capacity,  or  to  protect  her  right  as 
trustee.  {Landon  v.  Townsheiid^  112  N.  Y.  96.)  The  sale  of 
the  fourth  lot  of  the  premises  in  question  under  the  decree  of 
said  foreclosure  suit,  after  more  than  sufficient  had  been  realized 
to  pay  the  amount  due  to  the  plaintiff  and  all  expenses,  waa 
unauthorized  by  the  judgment  {McBride  v.  LewisoJm^  17 
Hun,  524r-526 ;  MaOory  v.  Clark,  20  How.  Pr.  418.)  There 
is  no  estoppel  binding  the  legatees  in  this  cause.  (Bigelow  on 
Est.  49  ;  Galpin  v.  Page^  18  Wall.  350 ;  Durant  v.  Ahendroth^ 
97  N.  Y.  132.)  The  opinion  of  the  Greneral  Term,  reversing 
the  judgment  lor  plaintiff  at  Special  Term,  is  erroneous  in  its 
reasoning,  and  supplies  no  true  ground  for  upholding  the  fore- 
closure. {Burritt  V.  Sillima7i,  13  N.  Y.  93  ;  Wilder  v. 
lidnnet/,  95  id.  7 ;  BrlneJcerhoff  v.  Wemple,  1  Wend.  470.) 
Under  the  contract  of  sale  in  this  case  the  plaintiff  was  entitled 
to  have  the  premises  in  question  conveyed  to  him  free  from 
all  incumbrances,  except  tlie  mortgages  set  forth  in  the  con- 
tract, and  he  was  justified  in  refusing  to  take  the  title  subject 
to  the  defects  above  enumerated.  {Shriver  v.  Shriver,  86  N. 
Y.  586;  Jordan  v.  PoiMon.,  77  id.  518;  Fleming  v.  Burtir 
ham,  100  id.  1-9.)  An  action  at  law  will  be  sustained  to 
recover  back  the  installment  paid  by  plaintiff  on  a  contract  for 
tlie  purchase  of  property,  as  in  the  case  in  question.  {Moore 
v.  WiUiarm,  115  N.  Y."^  586.) 

Theodore  W.  Dwight  for  appellant.  The  burden  of  proof 
was  upon  plaintiff.  {Shriver  v.  Shrlver,  86  N.  Y.  585; 
Moser  v.  Cochrane,  107  id.  41 ;  Ferry  v.  Sampson,  112  id. 
415  ;  Fleming  v.  Bumham,  100  id.  11 ;  Spring  v.  Sariford^ 
7  Paige,  550;  Schermerhorn  v.  Nihlo,  2  Bosw.  161 ;  Stapyl- 
ton  v.  ScoU,  16  Ves.  272 ;  M,  E.  Church  v.  Thompson,  108 
N.  Y.  619  ;  Baylis  v.  Stimson,  110  id.  621.)  The  questions 
of  law  claimed  by  the  plaintiff  to  be  doubtful  questions  affect- 
ing the  title  were  not  real  questions,  they  were  speculative  and 
hypothetical,  possessing  no  practical  value.  {Goebel  v.  Iffla^ 
111  N.  Y.  170,  177 ;  Corcoran  v.  C.  A  0.  C  Co.,  94  U.  8. 
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741 ;  Jordan  Y.  VanEpps,  85  K  Y.  427,  435 ;  Cook  v.  PlaU, 
98  id.  35 ;  1 R.  S.  730,  §  175 ;  LeaviU  v.  Wolcott,  95  K  Y.  212 ; 
Clift  V.  MoaeSy  116  id.  144 ;  Woer2  v.  Rademdcher^  120  id.  62.) 
The  affirmative  was  on  the  plaintiff  to  establish  facts  which  raised 
doubtful  questions  of  law,  or  disclosed  outstanding  vested  rights 
hostile  to  the  title.  {SehoUe  v.  SchoUe^  113  N.  Y.  261 ;  Moaet* 
V.  Coehrome,  107  id.  35  ;  Hayes  v.  (7.  Co.,  108  Mass.  400.)  If 
Jonas  Heller  was  not  a  necessary  party  to  the  foreclosure  action, 
the  title  conveyed  to  the  purchaser  at  the  foreclosure  sale  by 
the  referee  was  a  good  one.  (Perry  on  Trusts,  §  502.)  The 
objections  as  to  errors  in  the  foreclosure  proceedings  are  wholly 
without  merit.  {Bechstein  v.  Schultz,  45  Hun,  191 ;  Eoerson 
v.  Johnson^  22  id.  115  ;  Andrexos  v.  0*Mahoney,  112  N.  Y. 
668 ;  DeForrest  v.  Farley,  62  id.  628 ;  WoIcoU  v.  Schenck,  23 
How.  Pr.  385 ;  AbboU  y,  Connor,  98  K  Y.  665 ;  Woodhtdl  v. 
Little,  102  id.  165  ;  Code  Civ.  Pro.  §  1632 ;  2  Edmund's  Stat 
at  Large,  200,  §  158.) 

Parker,  J.  This  action  was  brought  to  recover  money 
advanced  on  an  executory  contract  for  the  purchase  of  land, 
and  for  the  expenses  of  a  search  subsequently  incurred,  on  the 
ground  that  the  defendant  is  not  able  to  give  a  good  title. 

The  defendant  acquired  his  title  through  a  judgment  of 
foreclosure  and  sale,  and  it  is  contended  by  the  appellant  that 
one  of  the  parties  in  whom  the  legal  estate  of  an  undivided 
one-half  of  the  premises  was  vested  at  the  time  of  the  com- 
mencement of  the  suit  was  not  made  a  party,  and,  therefore, 
such  estate  did  not  pass  to  the  purchaser  at  the  foreclosure  sale. 

Solomon  Freedman  died  seized  of  one  undivided  half  of  the 
premises  in  question,  subject  to  a  mortgage.  He  left  a  will  in 
wliich  after  directing  the  payment  of  his  debts  and  funeral 
expenses,  he  in  terms  devised  and  bequeathed  all  his  estate 
"  To  my  beloved  wife  Kosa  Freedman,  and  to  my  good  friend 
Jonas  Heller,  of  New  York  city,  to  have  and  to  hold  the  same 
to  themselves,  their  heirs  and  assigns  forever  upon  the  uses 
and  trusts  following,  viz :  At  the  time  of  my  death,  should 
my  daughters  Fannie  and  Rachel,  or  either  of  them  be  unmar- 
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ried,  I  give  and  bequeath  to  such  of  them  as  may  be  unmarried 
the  sum  of  $5,000." 

In  Item  2d  the  testator  declares :  "  I  give,  devise  and  bequeath 
to  each  of  my  sons  Jacob,  William  and  Simon  Freedman,  the 
sum  of  $5,000,  lawful  money  of  the  United  States,  as  soon  as 
they  respectively  attain  their  majority.  *  *  *  To  my  son 
Benjamin  Freedman,  I  give  and  bequeath  $5.00  *  *  * 
he  having  already  received  from  me  in  cash  $5,000.  These 
bequests  shall  by  my  executor  and  executrix,  trustees  and 
guardians  hereinafter  named  be  safely  invested  upon  interest 
for  their  and  each  of  their,  my  said  children's  benefit  and 
behoof  *  *  *."  Then  follows  this  residuary  clause :  "All 
the  rest  and  residue  of  my  estate  real,  personal  and  mixed  of 
which  I  may  die  seized  and  possessed  and  to  which  I  may  be 
entitled  at  the  time  of  my  death,  after  providing  for  the  afore- 
said bequests  and  the  accumulations  thereon,  1  give,  devise  and 
bequeath  absolutely  and  forever  to  my  beloved  wife  Eosa  Freed- 
man, subject  solely  to  her  own  free  will  and  control  and  disposal 
as  to  her  may  seem  meet  and  proper  in  lieu  of  her  dower3\" 

Item  3d  provides  for  the  disposition  of  the  share  bequeathed 
to  either  of  the  children  in  the  event  of  their  death  before  a 
division  of  the  estate. 

Item  4th  authorizes  the  executors  to  withhold  payment  of 
tlie  bequests  to  the  sons  until  such  time  as  their  conduct  or 
position  in  life  should  be  deemed  satisfactory. 

Tlien  follows  item  5  :  "I  give  to  my  said  trustees,  executor 
and  executrix  full  power  and  authority  to  sell  any  or  all  of  my 
real  estate  at  public  or  private  sale  and  invest  the  proceeds 
thereof,  or  to  let  or  sell  the  same  as  they  may  deem  best  for 
the  interest  of  my  family." 

Item  6th  has  no  bearing  on  the  question  l)efore  us. 

Item  7  is  as  follows :  "  I  hereby  nominate,  constitute  and 
appoint  my  said  beloved  wife  Rosa  Freedman,  and  my  friend 
Jonas  HeUer,  of  the  city,  county  and  state  of  New  York, 
trustees  and  guardians  of  the  persons  and  effects  and  of  the 
estate  of  my  children  during  their  and  each  of  their  minority, 
and  also  to  the  executor  and  executrix  of  tliis  my  last  ^vill  and 
SiCKELs— Vol.  LXXXV.        38 
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testament.  And  I  commend  my  children  to  their  fostering 
care  and  protection." 

Jonas  Heller  omitted  to  qualify  as  executor,  but  Bosa  Freed- 
man  did,  and  letters  testamentary  were,  therefore,  granted  to 
her  alone,  and  she  thereafter  proceeded  to  the  discharge  of  the 
executory  duties  devolving  upon  her.  In  the  suit  brought  for 
the  foreclosure  of  the  mortgage,  the  legatees  were  defendants 
and  Rosa  Freedman  was  made  a  party  individually  and  as 
executrix.  But  the  plaintiflF  insists  that  by  the  terms  of  the 
will,  an  express  tnist  was  created  by  which  the  title  to  the 
real  estate  became  vested  in  the  trustees ;  that  while  Heller 
did  not  qualify  as  executor,  he  took  no  action  for  the  purpose 
of  divesting  himself  of  the  estate  devised  to  him  by  the  tes- 
tator ;  and,  therefore,  was  a  necessary  party. 

We  are  first  to  inquire  then  whether  by  the  terms  of  the 
will,  a  valid  express  trust  was  created  which  vested  in  Mrs. 
Freedman  and  Jonas  Heller  the  title  to  testator's  real  estate. 
K  not,  we  need  not  examine  the  other  questions  discussed  by 
the  appellant,  because  this  proposition  lies  at  the  very  founda- 
tion of  his  contention. 

It  may  be  doubted  whether  the  testator  intended  to  create 
an  express  trust,  notwithstanding  the  devise  was  in  terms  to 
the  executors  as  individuals,  in  view  of  the  other  provisions 
of  the  will.  Time,  after  the  direction  to  the  executors  to  pay 
debts  and  funeral  expenses,  he  in  terms  devised  all  his  estate 
to  Rosa  Freedman  and  Jonas  Heller,  their  heirs  and  assigns 
forever,  upon  the  uses  and  trusts  following.  But  this  devise 
is  not  immediately  followed  by  the  direction  to  the  trustees  to 
sell,  or  mortgage  the  estate,  or  to  receive  rents,  profits  and 
income  thereof,  and  make  disposition  of  them  in  a  manner 
provided.  On  the  contrary,  the  next  sentence  is  as  follows : 
"  At  the  time  of  my  death  should  my  daughters  Fannie  and 
Bachel,  or  either  of  them,  be  unmarried,  I  give  and  bequeath 
to  such  of  them  as  may  be  unmarried  the  sum  of  $5,000.'* 
Item  2d  follows  with  a  bequest  of  a  like  amount  to  each  of 
the  testator's  sons,  and  it  concludes  with  a  residuary  clause  in 
which  the  testator  ^ives  and  devises  all  the  residue  of  his 
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estate,  real,  personal  and  mixed,  to  his  wife  Kosa  Freedman. 
And  after  "  items  3  and  4,"  he  confers  by  "  item  5  "  upon  the 
persons  named  as  executors,  authority  to  sell  any  or  all  of  his 
real  estate  and  invest  the  proceeds,  or  to  let  or  lease  the 
same  as  they  may  deem  best  for  the  interests  of  the  family. 

The  executors  were  not  required  to  sell,  but  they  were 
authorized  to  sell  if  necessary  to  discharge  the  executorial 
duties  conferred  upon  them.  It  seems  to  be  clear  that  the 
testator  had  in  mind  that  should  his  personal  estate  prove 
sufficiently  large  to  discharge  the  legacies  given  by  the  will, 
then  there  would  be  no  occasion  to  sell  the  real  estate,  for  he 
devised  in  terms  the  residue  of  his  real  estate  to  his  wife,  and 
by  the  power  of  sale,  which  stands  alone,  he  empowers  a  sale 
of  any  or  all  of  his  real  estate  or  permits  it  to  be  leased.  But 
assuming  that  the  testator  intended  to  pass  the  title  of  hi& 
estate  to  the  individuals  named,  it  is  not  contended  that  a 
valid  express  trust  was  created,  unless  it  may  be  said  to  he 
witliin  the  protection  of  subdivision  2  of  section  55,  which 
provides  for  a  trust  to  sell  lands  for  the  benefit  of  legatees  or 
to  satisfy  a  charge  thereon.  This  provision  is  qualified  by 
section  56,  which  declares  that  "  a  devise  of  land  to  executors 
or  other  trustees  to  be  sold  or  mortgaged,  where  tlie  trustees 
are  not  also  empowered  to  receive  the  rents  and  profits,  shall 
▼est  no  estate  in  the  trustees,  but  the  trust  shall  be  valid  as  a 
power,  and  the  land  shall  descend  to  the  heirs  or  pass  to  the 
devisees  of  the  testator,  subject  to  the  execution  of  the  power.'* 

Where  leases  are  to  be  made,  tenants  put  into  possession  and 
dispossessed,  the  possession  of  tlie  legal  estate  in  the  trustees  is 
convenient  and  reasonably  necessary,  and  for  that  purpose  the 
statute  permits  a  grant  or  devise  of  title  to  those  charged  with 
tlie  execution  of  such  duties.  And  it  is  true  that  no  particular 
words  are  necessary  to  create  a  trust,  and  one  may  be  implied 
where  from  the  whole  will  it  is  apparent  that  the  testator 
intended  that  the  trustees  should  be  empowered  to  receive  the 
rents  and  profits,  and  for  that  purpose,  and  to  accomplish  the 
other  objects  of  the  will,  it  appears  to  be  convenient  and  ad  ran- 
tageous  that  they  should  be  vested  with  the  legal  estate* 
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{Boiert  v.  Comiyig^  89  N.  Y.  237.)  But  in  all  other  cases  of 
a  grant  or  devise  of  land  to  executors  or  trustees,  to  be  sold  or 
mortgaged,  the  title  of  the  land  descends  to  the  heirs  or  passes 
to  the  devisees,  subject  to  the  execution  of  the  power.  The 
scheme  of  the  statute  is,  therefore,  in  the  direction  of  such  a 
construction  as  will  vest  the  title  in  the  heirs  or  devisees  rather 
than  the  executors,  and  permits  the  working  out  of  the  wishes 
of  the  testator  when  legal  under  a  trust  power.  And  we  are 
unable  to  discover  in  this  will  any  barrier  in  the  way  of  the 
accomplishment  of  the  purposes  of  the  testator  through  a  trust 
power ;  therefore,  no  reason  exists  for  straining  after  a  con- 
struction that  will  declare  a  trust. 

The  power  of  sale  is  not  coupled  with  the  language  intended 
to  create  a  trust ;  does  not  in  terms  refer  to  it,  or  apply  to  the 
trust  purpose,  nor  is  it  imperative.  It  does  not  direct  a  sale 
of  all  his  lands,  leaving  the  time  of  sale  merely  in  the  discre- 
tion of  the  executors,  but  authorizes  a  sale  of  "  any  or  all "  of 
testator's  real  estate,  or  permits  it  to  be  let  or  leased,  as  may  be 
deemed  for  the  best  interests  of  the  family.  And  this  discre- 
tionary power  is  consonant  with  the  residuary  clause  in  the  will, 
which,  after  the  payment  of  bequests,  gives  and  devises  to  his 
wife  all  the  rest  and  residue  of  his  estate,  real,  personal  and  mixed. 

It  has  been  held  by  this  court  in  Cooke  v.  Piatt  (98  N.  Y. 
35)  that  it  is  essential  to  the  constitution  of  a  valid  trust  for 
either  of  the  purposes  referred  to  in  section  55,  "that  the 
power  of  sale  conferred  upon  the  trustees  must  be  absolute 
and  imperative,  without  discretion,  except  as  to  the  time  and 
manner  of  performing  the  duty  imposed,  and  that  it  is  not  suffi- 
cient to  invest  the  trustees  with  a  merely  discretionary  power  of 
sale,  which  may  or  may  not  be  exercised  at  their  option,  and 
which  does  not  operate  as  a  conversion."  As  a  valid  trust  was 
not  created,  the  legal  estate  was  not  vested  in  the  trustees. 

It  follows  that  Heller  was  not  a  necessary  party  to  the 
foreclosure. 

Tlie  judgment  should  be  affirmed. 

All  concur. 

Judgment  affinned. 
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Lewis  E.  Watebman  et  al.,  Appellants,  v.  Edward  L.  Ship-       ;  J^^  \^ 

MAN  et  al.,  Eespondents. 

An  issue  as  to  the  existence  of  a  license  to  use  or  manufacture  a  patented 
article  is  simply  one  as  to  the  existence  of  a  contract;  it  involves  a  ques- 
tion of  title  to  property,  as  the  exclusive  privilege  created  by  the  issuing 
of  a  patent  is  property. 

An  action,  therefore,  to  determine  whether  a  license  has  been  given  does 
notarise  '*  under  the  patent  laws  of  the  United  States/'  and  is  not  within 
the  jurisdiction  of  the  federal  courts,  when  all  the  parties  are  citizens  of 
the  same  state;  but  is  cognizable  in  a  state  court. 

Where  a  manufacturer  has  invented  a  new  name  and  applied  it  to  an  article 
manufactured  by  him  to  distinguish  it  from  those  manufactured  and 
sold  by  others,  and  the  name  thus  adopted  is  not  generic  or  descriptive 
of  the  article,  its  qualities,  ingredients,  grade  or  characteristics,  but  is 
arbitrary  or  fanciful,  he  is  entitled  to  be  protected  in  the  exclusive  use 
of  the  name  as  a  trade-mark. 

The  use  of  the  name  by  another  manufacturer  tends  to  deceive  purchasers, 
and  even  if  he  had  no  actual  intent  to  deceive,  the  courts  are  authorized* 
to  interfere,  both  to  protect  the  private  right  of  the  manufacturer  who 
invented  it  and  the  public  interests. 

The  fact  that  a  name  so  adopted  indicates  not  only  that  the  article  is  made 
by  the  manufacturer,  but  is  an  article  patented  by  him,  does  not  affect 
his  exclusive  right  to  use  it  as  a  trade-mark. 

In  an  action  to  restrain  defendants  from  using  the  name  "  Waterman's 
Ideal  Fountain  Pen,''  which  plaintiffs  claimed  as  a  trade-mark,  the  trial 
court  fund  that  plaintiff  Waterman  had,  for  a  long  time  previous  to  the 
commencement  of  the  action,  been  the  manufacturer  and  inventor  of  an 
article  known  as  a  fountain  pen,  which  was  stamped  and  labeled  with 
the  name  specified  ;  this  had  been  adopted  by  him  as  "liis  own  proper 
device  and  trade-mark,  and  was  known  to  the  public  and  to  buyers  and 
consumers."  It  appeared  also  that  the  pens  manufactured  by  plaintiffs 
were  made  under  letters  patent  issued  to  Waterman,  which  described 
the  invention  as  a  *' fountain  pen.''  Defendants  manufactured  pen- 
holders, stamped  them  with  the  same  name  and  offered  them  for  sale. 
Both  Waterman  and  defendants  stamped  upon  the  articles  so  made  and 
sold  by  them  the  dates  of  the  patents  issued  to  Waterman.  Held,  the 
word  "Ideal,"  as  used  by  Waterman,  pointed  out  simply  the  maker, 
and  so  came  within  the  definition  of  a  trade-mark;  that  while  the  whole 
name  pointed  out  both  maker  and  inventor,  this  did  not  affect  the  right 
to  the  exclusive  use  of  that  word,  and  that  plaintiffs  were  entitled  to 
be  protected  in  such  use  as  applied  to  fountain  pens. 
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It  appeared  that  W.  assigned  his  letters  patent;  that  S.,  the  assignee, 
granted  to  him  an  exclusive  license  to  manufacture  and  sell  fountain 
penholders  under  said  patents,  the  license  requiring  him  to  make  returns 
and  to  pay  royalties,  as  specified,  to  S.,  and  upon  failure  to  do  this  within 
a  time  specified,  S.  was  authorized  to  terminate  the  license  upon  giving 
written  notice  to  the  licensee.  Subsequently  W.  and  S.  gave  to  defend- 
ants their  joint  promissory  note,  and  to  secure  payment  thereof  8. 
assigned  to  them  the  letters  patent,  subject,  however,  to  the  license 
granted  to  W.  Defendants  transferred  the  note  and  their  interest  in  the 
patents  to  S.  The  note  was  not  paid  at  maturity,  and  thereafter  8. 
served  notice  of  a  revocation  of  the  license  on  the  ground  of  failure  on 
the  part  of  the  licensee  to  make  returns  and  payments  as  prescribed, 
And  then  executed  to  defendants  a  sole  and  exclusive  license  to  manu- 
facture and  sell  fountain  pens  under  the  patents.  The  note  was  subse- 
quently paid;  between  its  maturity  and  payment  defendants  manufac- 
tured and  sold  penholders  under  the  patents  similar  to  and  in  imitation 
of  those  made  by  W.,  and  stamped  *'  Waterman's  Ideal  Fountain  Pen." 
After  the  note  was  paid,  they  ceased  to  manufacture,  but  continued  to 
sell  pens  then  on  hand.  It  did  not  appear  that  plaintiffs  manufactured 
anything  covered  by  the  patents  during  the  period  for  which  they  made 
no  returns.  Held,  that  there  was  no  effective  revocation  of  W.'s  license; 
that  the  one  granted  t-o  defendants  conferred  upon  them  no  right  either  to 
make  or  sell,  and  so  no  right  to  use  the  name;  that  while  the  relief 
plaintiffs  might  be  entitled  to  on  account  of  such  manufacture  by  defend- 
ants was  not  involved  in  the  action,  as  it  related  not  to  the  use  of  the 
invention,  but  of  the  trade-mark,  they  were  entitled  to  an  injunction  to 
restrain  defendants  from  using  the  latter. 

.    (Argued  October  29,  1891;  decided  December  8,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department.,  entered  upon  an  order 
made  December  13, 1889,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  restrain  the  defendants  from 
using  an  alleged  trade-mark  of  the  plaintiffs,  consisting  of  the 
name  "  Waterman's  Ideal  Fountain  Pen,"  and  to  compel  them 
to  account  for  all  profits  realized  by  them  from  the  sale  of 
fountain  pens  stamped  with  that  name. 

The  answer,  after  denying  certain  allegations  of  the  com- 
plaint, alleged  that  the  name  in  question  denoted  a  certain 
kind  of  fountain  pen  patented  in  the  name  of  the  plaintiff 
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Waterman,  and  that  it  was  the  only  name  nnder  which  such 
patented  pens  were  known  or  sold  in  the  market ;  that  it  had 
no  reference  to  the  particular  manufacturer  of  the  pens,  and 
that  the  defendants  had  never  manufactured  or  sold,  except  as 
lawful  licensees  under  said  patent. 

Upon  the  trial  it  appeared  that  on  February  12,  1884,  and 
also  on  November  4,  1 884,  letters  patent  of  the  United  States 
were  issued  to  Lewis  E.  Waterman,  one  of  the  plaintiflFs,  for 
an  invention  described  ^^  as  a  new  and  useful  improvement  in 
Fountain  Pen&"  The  application  for  the  earlier  issue  of  said 
patents  was  filed  September  19,  1883,  and  for  the  later,  June 
20, 1883,  and  in  July  of  the  same  year,  said  Waterman  adopted 
the  name  "  Waterman's  Ideal  Fountain  Pen  "  for  the  fountain 
pens  made  under  said  patents,  which  were  "substantially  alike 
with  only  slight  diflEerences."  The  specifications  describe  the 
invention  as  a  "  fountain  pen,"  without  using  either  of  the 
other  words.  After  the  patents  were  issued,  Mr.  Waterman 
made  and  sold  a  large  number  of  said  fountain  pens,  each 
conspicuously  stamped  with  said  name,  and  by  that  name,  on 
account  of  his  experience  and  skill,  as  well  as  the  good  quality 
of  the  pen,  it  had  become  widely  known  in  the  coimnunity, 
and  had  acquired  a  high  reputation  as  a  valuable  and  useful 
article.  It  commanded  an  extensive  sale  and  was  the  source 
of  great  profit  to  the  proprietor.  Waterman  subsequently 
assigned  the  letters  patent  to  Sarah  £.  Waterman.  The  plain- 
tiff corporation  has  acquired  from  the  patentee  an  interest  in 
the  sale  of  such  pens,  and  both  of  the  plaintiffs  have  applied 
said  name  only  to  fountain  pens  so  made,  which  are  known  to 
the  trade  and  the  public  exclusively  by  that  name. 

From  March  22  to  November  25,  1884,  the  "Ideal  Pen 
Company,"  -a  firm  composed  of  said  Waterman  and  the  defend- 
ants, owned  the  right  to  manufacture  and  sell  fountain  pens 
under  the  patents,  and  with  the  consent  of  Mr.  Waterman, 
held  itself  out  to  the  public  as  the  sole  licensee  and  manuf  act- 
xurer  thereof.  At  the  latter  date,  the  firm  was  dissolved  by 
mutual  consent,  Waterman  taking  the  assets,  except  the  bills 
receivable  which  passed  to  the  defendants,  who  assumed  all 
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the  debts  and  obligations.  As  a  further  consideration  tor  the 
adjustment,  said  Waterman,  with  said  Sarah  E.  Waterman, 
gave  to  the  defendants  their  joint  promissory  note  for  $6,500, 
payable  November  28,  1887,  with  annual  interest,  and  to 
secure  the  payment  of  the  same,  said  Sarah  E.,  who  was  then 
the  owner  of  the  letters  patent,  assigned  them  to  the  defend- 
ants, subject,  however,  to  an  exclusive  license  previously 
granted  by  her  to  said  Lewis  R  to  manufacture  and  sell  fountain 
penholders  under  said  patents.  The  license  required  said 
Lewis  £.  to  make  returns  to  said  Sarah  E.,  on  the  first  of  each 
month,  of  all  fountain  penholders  "  containing  the  said  patented 
improvement  manufactured  by  liim,"  during  the  month  preced- 
ing and  on  or  before  the  fifth  day  of  the  month  following  to  pay 
her  the  sum  of  twenty-five  cents  as  a  license  fee  on  every  fountain 
penholder  so  manufactured.  Upon  a  failure  to  make  returns 
after  thirty  days,  or  to  make  payments  after  ninety  days  from 
the  times  when  returns  or  payments  respectively  became  due, 
it  was  provided  that  said  Sarah  E.  might  terminate  the  license 
by  giving  written  notice  to  the  licensee.  The  defendants 
transferred  said  note  and  such  interest  as  they  had  in  the  pat- 
ents to  one  Asa  L.  Shipman,  who  on  the  12th  of  December, 

1887,  after  the  note  had  become  due  and  while  it  was  unpaid, 
attempted  to  give  them  a  sole  and  exclusive  license  to  manu- 
facture and  sell  fountain  pens  under  said  patents.  January 
10,  1888,  he  assumed  to  revoke  the  license  to  Levris  E.  Water- 
man, apparently  for  the  reason  that  the  latter  continued  to 
sell  fountain  pens  under  the  letters  patent,  and  on  April  26, 

1888,  he  served  a  second  notice  of  revocation  on  the  ground 
of  a  failure  to  make  returns  due  on  the  Ist  of  January  and 
February,  1888,  and  payments  due  on  the  5th  of  December, 
1887,  and  January,  1888.  After  judgment  had  been  recovered 
on  said  note,  supplementary  proceedings  instituted,  and  a 
receiver  appointed,  and  on  May  16,  1888,  the  judgment  and 
all  costs  were  paid.  Between  the  maturity  of  the  note  and 
the  date  of  its  payment,  the  defendants  engaged  in  the  manu- 
facture of  penholders  under  said  patents,  in  imitation  of  and 
similar  to  those  so  made  by  said  Lewis  E.  Waterman,  and  after 
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causing  them  to  be  stamped  ^^  Waterman's  Ideal  Fountain 
Pen,"  offered  them  for  sale.  WLen  the  judgment  was  paid, 
they  ceased  to  manufacture,  but  continued  to  sell  such  as  they 
had  on  hand,  all  of  which  had  been  mad6  between  the  dates 
aforesaid.  Both  Waterman  and  the  defendants  stamped  the 
pens  made  and  sold  by  them  with  the  dates  of  the  patents 
under  the  name  of  the  pen. 

After  finding  substantially  the  foregoing  facts,  the  trial 
court  found  as  a  conclusion  of  law  that  the  name  in  question, 
being  applied  to  a  patented  article,  is  not  a  trade-mark  show- 
ing the  origin  and  manufacture  of  the  patented  article ;  that 
whoever  has  the  right  to  manufacture  under  the  patents,  has 
the  right  to  affix  said  name  to  the  pens  so  made ;  that  the 
defendants,  while  manufacturing  and  selling,  claimed  the  right 
80  to  do  by  virtue  of  a  license  from  the  owner  of  the  patents, 
and  the  complaint  was  dismissed  because  it  was  held  that  the 
only  remedy  of  the  plaintiff  was  by  a  suit  for  infringement,  of 
which  the  federal  courts  alone  have  jurisdiction,  or  by  a  direct 
action  to  compel  a  reassignment  of  the  patents,  and  as 
incidental  thereto  an  accounting  for  the  profits. 

Further  facts  are  stated  in  the  opinion. 

Walter  S,  Logcm  for  appellants.  The  fact  that  the  article 
to  which  the  trade-mark  is  applied  is  in  some  of  its  features 
also  covered  by  patents,  does  not  deprive  the  plaintiffs  of  the 
protection  of  their  trade-mark.  {Silchow  v.  Baker^  93  N.  Y. 
67 ;  McLean  v.  Fleming,  96  U.  S.  252 ;  Holmes  v.  IL  B. 
M.  Co,,  37  Conn.  278 ;  Newby  v.  O.  C.  R.  R.  Co.,  Deady, 
609 ;  Lee  v.  Haley,  L.  K.  [5  App.  Cas.]  155  ;  B.  W.  Z.  Co.  v. 
Nasury,  25  Barb.  416 ;  C  Co,  v.  Am£s,  17  Fed.  Eep.  561 ; 
Gray  v.  T.  S.  P.  Works,  16  id.  436.)  The  fact  that  the 
defendants  claimed  the  riglit  to  manufacture  and  sell  pens 
under  Mr.  Waterman's  patents,  does  not  deprive  this  court  of 
jurisdiction  to  try  and  determine  the  question  whether  such 
claim  was  or  was  not  well  founded,  requires  this  court  to 
dismiss  the  complaint  and  render  judgment  for  the  defendant 
without  reference  to  the  validity  of  the  defendants'  claims  in 
SioMLs— Vol.  LXXXV.        39 
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tliis  regard.  {Mm'ston  v.  Smithy  82  N.  Y.  526 ;  Eddleaton  v. 
Vick,  23  Eng.  L.  &  Eq.  51 ;  Selchcm  v.  Baker,  ^93  N.  Y.  67 ; 
Swift  V.  Dey,  4  Robt  614 ;  C.  M.  Co.  v.  C.  M.  Co.,  82  Fed. 
Rep.  94 ;  D.  C.  Ce.  v.  Guge7ihelne,  2  Brewster,  337 ;  C.  S. 
Co.  V.  IT.  li.  S.  Co,,  45  N.  Y.  291.) 

Antonio  JSjia/uth  for  respondents.  The  name  of  "  Water- 
man's Ideal  Foantain  Pen "  is  not  a  trade-mark,  being  the 
name  of  a  patented  article,  and  the  only  name  by  which  said 
article  is  known  to  the  public.  Whoever  has  the  right  to 
manufactare  fountain  pens  under  the  patents  in  question,  has 
.the  right  to  designate  tlie  articles  made  under  said  patents  by 
the  name  under  which  they  are  known.     (Z.  JH.  Co.  v.  Nairn, 

7  L.  R  [Ch.  Div.] ;  Fairbanks  v.  JaocHym,  14  Blatch.  337 ; 

.S.  S.  M.  Co.  V.  Stanage,  6  Fed.  Rep.  279 ;  S.  M.  Co.  v.  RiUy, 
11  id.  706 ;  W.  tfe  G.  S.  M.  Co.  v.  Fraine,  17  id.  623 ;  StUhow 
V.  Baker,  93  N".  Y.  66.)  If  the  plaintiffs'  contention,  to  the 
•effect  that  defendants  had  no  right  to  use  the  patents  during 
the  time  when  they  manufactured  the  fountain  pens,  is  correct, 
the  action  is  in  'substance  an  action  for  infringement  of  United 
States  letters  patent,  and  this  a  state  court  has  no  jurisdiction 
to  prevent.  \c.  8.  S,  Co.  v.  Clark,  100  K  Y.  365.)  The 
mortgage  assignment  of  the  patents  in  question  given  to  Asa 
L.  Shipman  conveyed  a  legal  title  of  the  patents  to  Asa  L. 
Shipman,  which  title  was  liable  to  be  defeated.  Until  such 
payment,  Asa  L.  Shipman  was  the  legal  owner  of  the  patents, 
And  when  the  note  was  not  paid  on  the  day  of  its  maturity, 
the  assigmeut  of  the  patents  vested  an  absolute  title  in  Asa  L. 
Shipman.  (  West  v.  Crary,  47  K.  Y.  423.)  Asa  L.  Shipman, 
as  mortgagee  of  the  patents,  and,  after  default  in  payment,  as 
absolute  owner  of  the  same,  was  entitled  to  returns  from 
Waterman  under  the  license  agreement,  and  to  the  royalties 
which  Waterman  had  agreed  to  pay  thereunder.  (  Waterfnan 
V.  Macl{e?izie,  138  U.  S.  260, 261.)  Waterman  was  in  default 
when  the  license  was  revoked.  {Case  v.  Brown,  1  Bias.  382; 
Bell  V.  Daniels,  1  Bond,  212 ;  Bridge  v.  Brown,  1  Holmes, 
205;  Dunhar  v.  Myers,  94  U.  S.  187.) 


1891.]  Waterman  et  al.  v.  Shipman  et  al.  307 


Opinion  of  the  Court,  per  Vann,  J. 


Vann,  J.  The  defendants  rest  their  right  to  the  use  of  tlie 
name  m  question  upon  the  allegation  that  they  have  a  license 
under  the  letters  patent  to  make  and  sell  the  patented  article,  and 
that  the  right  to  make  the  article  involves  the  right  to  use  the 
name  adopted  by  the  patentee.  The  plaintiffs  insist  that  no 
effective  license  was  ever  granted  to  the  defendants,  who  in 
reply  say  that  they  claim  to  have  acted  under  a  valid  license, 
and  that  the  assertion  of  this  claim  divests  the  state  courts  of 
jurisdiction.  We  think,  however,  that  an  issue  as  to  the 
existence  of  a  license  is  an  issue  as  to  the  existence  of  a  certain 
kind  of  contract,  and  involves  simply  a  question  of  title  to 
property,  which  does  not  fall  within  the  jurisdiction  of  the 
federal  courts,  when  all  the  parties  are  citizens  of  the  same 
state.  The  United  States  government,  by  virtue  of  its  laws 
and  the  procedure  of  its  patent  office,  created  a  certain  exclu- 
sive privilege,  popularly  known  as  a  patent  right,  and  granted 
it  to  Lewis  E.  Watennan.  That  exclusive  privilege  is  prop- 
erty, not  visibly  existent,  but  actually  existing,  and  the  official 
evidence  thereof  appears  in  letters  patent  issued  by  the  Federal 
Government  to  said  Waterman  as  patentee.  That  property, 
like  other  property,  is  capable  of  transfer  by  assignment.  The 
statute  which  created  it  expressly  gave  it  the  quality  of  assign- 
ability, either  as  a  whole  "or  any  interest  therein."  (U.  S. 
R.  S.  §  4898.) 

The  assignment  of  a  certain  interest  has  become  known  as  a 
license,  which  is  a  transfer  pro  tan  to  of  the  property  repre- 
sented by  the  letters  patent.  An  action,  therefore,  to  deter- 
mine whether  a  license  has  been  given,  is  an  action  to  determine 
the  title  to  property,  and  while  it  involves  the  existence  of 
a  contract  relating  to  a  patent  right,  simply  as  property,  it 
does  not  arise  "  under  the  patent  laws  of  the  United  States," 
as  interpreted  by  its  courts.  (Ilartell  v.  Tii^kman,  99  U.  S. 
547 ;  Albright  v.  Teas,  106  id.  613 ;  Bal^  Tile  Mfg.  Co.  v. 
Hyatt,  125  id.  46;  IngalU  v.  Tice,  14  Fed.  Eep.  352; 
McCa/riy  cfe  Hall  Trading  Co.  v.  Gl'aenzer,  30  id.  387; 
Merserole  v.  Union  Paper  Collar  Co.,  6  Blatch.  356.) 

The  same  rule  has  been  repeatedly  recognized  by  this  court, 
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which  has  held  it  applicable  even  when  the  action  involved 
the  validity  of  a  patent.  {Hyatt  v.  Jngalls^  124  N.  Y.  93 ; 
MidMebrooJc  v.  Broadberd^  47  id.  443;  Continental  Store 
Service  Co.  v.  Clark,  100  id.  366 ;  Marston  v.  Swett^  82  id. 
526.) 

An  infringement,  as  applied  to  patents,  is  a  violation  of  the 
exclusive  right  conferred  upon  the  patentee.  An  adjudication 
that  a  certain  act  is  an  infringement  necessarily  requires  the 
construction  of  the  right  and,  by  comparison  of  principles  or 
processes,  a  determination  as  to  its  nature  and  extent  An 
action  to  prevent  an  alleged  infringer  from  using  thp  right,  as 
patented,  involves  the  existence  or  preservation  of  the  monopoly 
granted  by  the  patent  and  necessarily  arises  under  the  patent 
laws.  Jurisdiction  of  such  actions  has  been  conferred  upon 
the  federal  courts,  and  it  is  held  to  be  exclusive.  {St.  Paul 
Plough  Works  v.  Starling,  127  U.  S.  376 ;  ByaU  v.  Ingalls, 
supra  /  Hat  Sweat  Mfg.  Co.  v.  Heinoehl,  102  N.  Y.  167 ; 
Smith  V.  Stafidard  I^aundry  Machinery  Co.,  19  Fed.  Rep. 
825.)  Clearly  no  question  as  to  infringement  arises  in  this 
case,  because  both  parties  recognize  the  existence,  validity  and 
use  of  the  patents,  but  differ  as  to  the  ownership  of  certain 
rights  thereunder,  which  will  now  be  considered.    * 

The  instrument  relied  upon  by  the  defendants  as  a  license 
is  dated  December  12,  1887,  and  purports  to  be  a  grant  to 
them  from  their  assignee,  under  a  writing  of  an  earlier  date, 
of  "  the  sole  and  exclusive  right  and  license  to  manufacture, 
use  and  sell  the  several  inventions  described  in  said  two  letters 
patent  throughout  tlie  United  States."  The  power  to  make 
this  grant  depended  upon  the  assignment  from  Sarah  E. 
Waterman  to  the  defendants  dated  November  25,  1884, 
which  was  in  the  nature  of  a  mortgage,  and  was  to  be  "  null 
and  void"  upon  payment  of  the  note  that  it  was  given  to 
secure.  (U.  S.  R.  S.  §  4898 ;  Watemian  v.  Mackenzie,  138 
U.  S.  252.)  That  assignment,  however,  was  made  subject  in 
express  terms  to  the  license  agreement  dated  November  20, 
1884,  from  Sarah  E.  to  Lewis  E.  Waterman,  whereby  she 
granted  to  him  "  the  sole  and  exclusive  riglit  and  license  to 
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manufacture  and  sell  fountain  penholders  containing  the  said 
patented  improvement  throughout  the  United  States."  While 
these  instruments  were  in  force,  it  is  clear  that  the  only  person 
who  had  a  right  to  make  or  sell  articles  protected  by  the 
patents  was  Lewis  E.  Waterman,  as  his  grant  was  prior  in 
date  and  exclusive  in  scope.  The  defendants  acquired  by  the 
original  grant  to  them  of  November  25, 1884,  simply  the  right 
to  returns  and  royalties,  with  the  remedy  for  default  in  making 
either,  as  provided  in  the  instrument  dated  November  20, 1884, 
and  they  acquired  no  greater  right  from  their  assignee  on 
December  12, 1887.  The  grant  to  the  defendants  of  the  right 
to  make  and  sell  in  certain  territory,  subject  to  the  grant  to 
Lewis  E.  Waterman  of  a  prior  and  exclusive  right  to  make 
and  sell  throughout  the  same  territory,  conferred  upon  them 
no  right  either  to  make  or  sell,  as  their  grantor  could  not 
transfer  to  them  what  had  been  previously  transferred,  with 
their  knowledge,  to  another.  Even  if  the  grant  to  the  defend- 
ants, althougli  not  operative  as  a  license,  transferred  to  them 
such  rights  as  their  grantor  possessed  at  the  time,  wliich  it  did 
not  purport  to  do,  still  the  defendants  would  be  without  the 
protection  aflEorded  by  a  license,  because  the  trial  judge  did 
not  find  and  there  is  no  evidence  authorizing  him  to  find,  an 
eilective  revocation  of  the  exclusive  license  to  Lewis  E.  Water- 
man. The  evidence  relied  on  to  establish  such  a  manufact- 
uring of  penliolders  as  to  require  the  making  of  returns  and 
the  payment  of  royalties,  consisted  of  testimony  showing  that 
Mr.  Waterman  put  unpatented  pens  into  patented  penholders, 
tliat  he  had  made  and  had  on  hand  before  the  note  became 
due,  and  prior  to  that  time  it  is  not  seriously  claimed  that 
there  was  any  obligation  to  make  returns.  This  was  not  a 
manufacturing  of  penholders,  but  simply  an  adjustment  to  suit 
the  tastes  of  customers,  as  no  particular  kind  of  pen  was  to  be 
used  with  the  penholder.  If  one  buys  a  penholder  and  pen, 
he  can  change  the  pen  witliout  the  imputation  of  manufact- 
uring. The  specifications  of  each  patent  refer  to  "  the  ordinary 
writing  pen"  and  contemplate  its  use  with  the  article  invented. 
Mr.  Waterm«m  "manufactured"  no  fountain  pens,  within  the 
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proper  meaning  of  that  word  as  used  in  his  licenfie,  prior  to 
February  1, 1888,  and  after  that  date  his  returns  were  regularly 
made  and  before  any  payments  became  due,  the  loan  was  paid 
and  there  was  no  further  obligation  to  make  either  returns,  or 
payments  to  the  defendants,  or  their  assignor.  The  attempts 
to  revoke  the  license,  therefore,  were  without  eflEect.  This  con- 
clusion makes  it  unnecessary  to  consider  the  eflEect  of  receiving 
payment  in  full  of  the  loan  upon  licenses,  or  rights  previously 
granted  under  the  mortgage  assignment.  (  West  v.  Crary^  47 
N.  T.  423  ;  Waterrnan  v.  MacKemie^  supra,) 

Mr.  Waterman's  exclusive  license  was  therefore  in  full  force 
when  the  defendants  made  the  fountain  pens  in  question  and 
stamped  them  with  the  name  "Waterman's  Ideal  Fountain 
Pen. "  The  existence  of  the  letters  patent  furnished  them  no 
protection  in  thus  using  tlie  name,  because,  as  already  appears, 
they  had  no  right  to  manufacture  or  sell  the  patented  article. 
The  relief  that  the  plaintiflEs  may  be  entitled  to  in  the  proper 
forum,  on  account  of  the  making  of  fountain  pens  by  the 
defendants,  is  not  involved  in  this  action,  which  relates  not  to 
the  use  of  the  invention  but  to  the  use  of  the  name. 

If  our  reasoning  thus  far  is  sound,  but  little  difficulty  remains 
in  the  way  of  pronouncing  judgment  in  this  appeaL  With 
the  patents  eliminated  from  the  case,  as  immaterial  facts,  it 
stands  on  the  theory  of  the  complaint,  which  makes  no  allusion 
to  them.  Thus  we  have  a  case  where,  in  the  language  of  this 
court  in  Selchow  v.  Baker  (93  N.  Y.  59,  69),  "  a  manufacturer 
has  invented  a  new  name,  consisting  *  *  *  of  a  word 
*  *  *  in  common  use,  which  he  has  applied  for  the  first 
time  to  his  own  manufacture,  or  to  an  article  manufactured  for 
him,  to  distinguish  it  from  those  manufactured  and  sold  by 
others,  and  the  name  thus  adopted  is  not  generic  or  descriptive 
of  tlie  article,  its  qualities,  ingredients  or  characteristics,  but  is 
arbitrary  or  fanciful  and  is  not  used  merely  to  denote  grade 
or  quality." 
/  While  the  word  "  fountain,"  as  applied  to  pens  of  a  certain 
I  kind  is  a  common  appellative,  the  word  "  ideal,"  as  applied  to 
I  fountain  pens,  is  non-descriptive,  arbitrary  and  fanciful  and 


1891.]  Waterman  et  al.  v.  Shtpman  et  al.  311 


Opinion  of  the  Court,  per  Vann,  J. 


lias  no  natural  nor  necessary  application  to  a  pen.  It  serves 
to  indicate  that  the  article  sold  by  Watennan  was  of  his  own 
manufacture.  The  right  to  so  use  it  was  in  the  nature  of 
property  and  had  become  valuable.  The  use  of  it  by  the 
defendants  tended  to  deceive  purchasers  by  inducing  them  to 
believe  that  the  pens  sold  by  them  were  made  by  one  who  Ixad 
established  the  reputation  of  his  wares  by  the  superiority  of 
his  workmanship  and  the  excellence  of  his  materials.  The 
result,  being  injurious  to  the  public  as  well  as  to  the  plaintiffs, 
authorized  a  court  of  equity  to  interpose  its  preventive  remedy 
for  the  protection  of  both  the  private  right  and  tlie  public 
interest  by  restraining  the  defendants  from  passing  off  wares 
of  their  own  manufacture  as  those  made  by  another.  The 
ground  of  interference  by  the  court  is  the  false  representation 
by  the  defendants  through  their  acts  in  stamping  the  pens 
made  by  them  with  a  word  that  has  obtained  currency  as  indi- 
cating pens  made  by  Waterman.  Even  if,  In  so  doing,  they 
did  not  intend  to  defraud,  as  the  necessary  tendency  of  their 
acts  was  to  deceive  the  public,  the  court  was  authorized  to  inter- 
fere. {Newman  v.  Aloord,  61  N.  Y.  189;  Canal  Co,  v. 
C larky  13  Wall.  311 ;  Singer  Mfg.  Co.  v.  WiUmi,  24  Week. 
Rep.  1023 ;  Sykes  v.  ByJces^  3  B.  &  Cr.  541 ;  MiUington  v. 
Fox,  3  My.  &  Cr.  338 ;  OeUvloid  Mfg.  Co.  v.  CdloniU  Mfg. 
Co.,  32  Fed.  Rep.  94 ;  Singer  Mfg.  Co.  v.  Larsen,  8  Bisa  161.) 

In  the  case  last  cited,  a  patentee  had  established  the  name 
of  the  "  Singer  Sewing  Machine."  It  was  held  that,  although, 
after  the  expiration  of  the  patent,  the  defendant  could  make 
that  machine  and  call  it  by  tliat  name,  still  he  could  not  '^  do 
any  act,  the  necessary  effect  of  which  would  be  to  intimate,  or 
to  make  anyone  believe  that  the  machine  which  he  constructs 
and  spUs,  is  manufactured  by  the  plaintiff." 

The  function  of  a  trade-mark  is  to  point  out  the  maker  of  the 
article  to  which  it  is  attached.  It  individualizes  the  particular 
make  of  one  who  adopted  the  name  for  that  purpose  and  with 
that  effect.  The  defendants  claim  that  the  use  by  them  of  the 
name  in  question  did  not  point  out  the  maker,  but  the 
inventor,  but  we  think  it  indicated  both.     "  Waterman's  Foun- 
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tain  Pen,"  with  the  date  of  the  patent  following,  pointed  out 
the  inventor,  while  the  insertion  of  the  word  "  Ideal,"  together 
with  the  use  made  of  it,  pointed  out  the  maker.  The  learned 
trial  court  found  that  Waterman,  for  a  long  time  prior  to  the 
commencement  of  this  action  "  had  been  the  manufacturer  and 
vendor  of  an  article  known  as  a  fountain  pen,  which  he  had 
for  many  years  *  *  *  offered  for  sale,  and  sold,  stamped 
and  labeled  with  his  own  proper  device  and  trade-mark,  adopted 
by  the  plaintiff  for  that  purpose  in  the  year  1884,  as  follows : 
*  Waterman's  Ideal  Fountain  Pen.' "  Also  that  "  it  is  known 
as  such  article  to  the  public  and  to  the  buyers  and  consumers 
thereof "  by  tliat  name  "  and  by  the  plaintiff's  own  proper 
device  and  trade-mark  aforesaid."  As  the  name  was  also  used 
to  indicate  the  patented  article,  it  performed  the  double 
function  of  identifying  not  only  fountain  pens  as  made  by 
Mr.  Waterman,  but  also  as  patented  by  him.  Can  this  fact 
take  anything  from  his  rights,  or  add  anything  to  those  of  the 
defendants  ?  Cannot  a  patentee  adopt  tlie  same  name  to  desig- 
nate his  workmanship,  as  well  as  his  invention?  Assuming 
that,  upon  the  expiration  of  the  patent,  anyone  may  use  the 
name,  until  that  time  arrives  why  should  the  inventor  be 
deprived  of  a  right,  which  without  question  would  be  his  if 
he  had  not  taken  out  a  patent  for  his  invention? 

We  think  that  the  word  "  Ideal,"  as  applied  by  Mr.  Water- 
man to  fountain  pens  of  his  own  manufacture,  comes  within 
the  comprehensive  definition  of  a  trade-mark  as  given  in  Sel- 
choio  V.  Baker  (supra),  and  that  the  plaintiffs,  as  the  owners 
of  the  name,  are  entitled  to  the  protection  which  the  law 
affords  to  owners  of  trade-marks,  notwithstanding  the  fact 
that  the  name  is  also  used  to  designate  the  invention.  Upon 
the  facts  found,  the  plaintiffs  were  entitled  to  an  injunction 
restraining  the  defendants  from  using  the  word  "  Ideal "  as 
applied  to  fountain  pens. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  final  award  of  costs. 

All  concur,  except  Bradley,  J.,  not  voting. 

Judgment  reversed. 
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Herman  Baskin  et  aL,  Appellants,  v.  Henry  Huntington,  as 

Executor,  etc.,  et  al.,  Respondents. 

Under  the  provisions  of  the  act  of  1850  (Chap.  295,  Laws  of  1850)  and  the 
similar  provision  of  the  Code  of  Civil  Procedure  (§  1380),  providing  that 
after  one  year  from  the  death  of  a  party  against  whom  in  his  life-time  a 
final  money  judgment  had  been  rendered,  the  same  "  may  be  enforced 
by  execution  against  any  property  upon  which  it  is  a  lien,"  with  like 
effect  as  if  the  judgment  debtor  was  still  living,  no  distinction  is  made 
between  judgments  upon  sole,  joint,  or  joint  and  several  contracts,  and 
the  land  of  a'  deceased  surety,  against  whom,  as  surety,  a  judgment  has 
been  recovered,  and  has  become  a  lien  upon  said  land  in  his  life-time,  is 
not  excepted,  and  is  not  relieved  from  the  lien  by  his  death. 

Where,  therefore,  prior  to  the  death  of  one  of  the  makers  of  a  joint  and  sev- 
eral promissory  note,  who  executed  it  as  surety,  judgment  had  been  recov- 
ered against  him  thereon,  and  had  become  a  lien  upon  his  real  estate, 
Jield,  that  the  lien  of  the  judgment  was  not  discharged  by  his  death,  and 
was  enforceable  by  execution  issued  as  prescribed  by  the  Code  of  Civil 
Procedure  (§§  1379,  1380,  1391);  and  this,  although  the  judgment  was 
recovered  and  the  surety  died  before  t)ie  going  into  effect  of  the  provis- 
ion of  the  Code  (g  758,  as  amended  in  1877)  declaring  that  the  estate  of 
a  person  jointly  liable  with  others  upon  contract  shall  not  be  discharged 
by  his  death. 

Reported  below,  53  Hun,  95. 

.  (Argued  October  6,  1891;  decided  December  15,  1891.) 

Appeal  from  order  of  the  General  Temi  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  the  first  Tuesday 
of  June,  1889,  which  reversed  a  judgment  in  favor  of  plaintiffs 
entered  upon  the  report  of  a  referee,  and  granted  a  new  trial. 

On  February  22,  1875,  Mary  E.  Huson  as  principal,  and 
William  R.  Baskin  and  James  L.  Brewer  as  sureties,  made 
their  joint  and  several  promissory  note,  by  which  they  promised 
to  pay  John  T.  Andrews  and  James  Huntington,  or  bearer, 
$800,  March  1,  1876,  with  interest.  June  7, 1876,  the  payees 
In  the  note  recovered  a  judgment  thereon  against  the  principal 
and  sureties  for  $854.33  damages  and  costs.  When  the  judg- 
ment was  entered,  William  R.  Baskin  owned  land  in  the 
county  of  Yates  on  which  the  judgment  became  a  lien.  June 
7, 1877  William  R.  Baskin  died  intestate,  leaving  tlie  plaintiffs 
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iu  this  action,  Lyman  J.  Baskin  and  Winifred  E.  Baskin,  his 
children  and  only  heirs  at  law  and  next  of  kin,  and  Eliza  A. 
Baskin,  his  widow,  who  died  November  21,  1879.  Before 
this  action  was  begun,  the  plaintiffs  had  succeeded  to  the 
interests  of  Lyman  J.  and  Winifred  E.  Baskin,  and  now  are 
the  owners  in  fee  of  the  lands  of  which  William  R.  Baskin 
died  seized.  Wliether  he  left  personalty  or  whether  letters 
of  administration  were  issued  on  his  estate  does  not  appear. 
March  11, 1881,  the  plaintiffs  in  the  aforesaid  judgment  (John 
T.  Andrews  and  James  Huntington)  caused  an  execution  to 
be  issued  thereon  against  the  property  of  the  defendants 
therein,  and  March  14, 1881,  delivered  it  to  Charles  Bell,  then 
the  sheriff  of  the  county  of  Yates.  The  referee  finds  that 
the  execution  directed  the  sheriff  to  collect  the  amount  of  the 
judgment,  with  interest,  in  which  it  differs  from  the  allegation 
in  the  complaint,  wherein  it  is  averred  he  was  directed  to 
collect  $906.69,  with  interest  on  $854.33,  from  January  10, 
1880.  The  sheriff  had  a  deputy  l)y  the  name  of  R.  Baskin, 
to  whom  he  delivered  the  execution.  December  31, 1882,  the 
official  term  of  Charles  Bell  as  sheriff  expired,  since  which  he 
has  not  held  the  office  of  sheriff,  nor  has  Baskin  the  office  of 
deputy  sheriff.  From  January  1,  1883,  until  December  31, 
1885,  Charles  Speelman  was  sheriff  of  the  county  of  Yates, 
and  from  January  1,  1886,  to  December  31,  1888,  Michael 
Pearce  was  the  sheriff  of  said  county.  August  8,  1885,  James 
Huntington,  one  of  the  plaintiffs  in  said  judgment,  died,  leav- 
ing a  last  will  and  testament,  which  was  duly  probated  and 
letters  testamentary  issued  thereon  to  Henry  Huntington,  who 
is  now  acting  as  executor  of  said  will. 

April  7,  1886,  Charles  Bell,  as  late  sheriff,  by  R.  Baskin, 
deputy,  advertised  that  he  would,  pursuant  to  the  aforesaid 
execution,  sell  May  22, 1886,  all  of  the  interest  which  William 
E.  Baskin  had  in  said  land  at  the  date  of  the  recovery  of  the 
judgment.  Mary  E.  Huson,  the  principal,  and  James  L. 
Brewer,  the  co-surety,  are  insolvent. 

On  May  20,  1886,  this  action  was  begun  to  set  aside  the 
judgment  and  restrain  the  plaintiffs  therein,  the  defendants 
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herein,  from  selling  the  land  of  the  plaintiflEs  under  the  execu- 
tion. The  case  was  tried  before  a  referee  on  the  pleadings 
and  an  admission  (no  evidence  being  given  by  either  side)  that 
William  R.  Sa^kin  was  a  surety  for  Mary  E.  Huson  on  the 
note  and  had  no  part  of  its  consideration.  The  coimsel  for 
the  plaintiffs  then  moved  for  a  judgment  on  the  following 
grounds :  (1)  "  That  the  defendant  ex-sheriff  Bell,  who  is  seek- 
ing to  enforce  the  judgment  against  the  property  of  the  plain- 
tiffs, had  not  at  the  time  he  ceased  to  be  sheriff  of  Yates 
county  commenced  the  execution  of  the  mandate  or  process 
by  the  collection  of  money  thereon,  or  by  seizure  or  levy  upon 
money  or  other  property  by  reason  thereof."  (2)  "  Upon  the 
ground  that  by  the  death  of  William  K.  Baskin,  his  estate  and 
lands  of  which  he  died  seized  are  discharged  from  the  judg- 
ment" (3)  "  That  the  judgment  mentioned  in  the  complaint 
has  ceased  to  be  a  lien  upon  any  lands  of  which  William  R. 
Baskin  died  seized." 

Tlie  defendants  moved  to  dismiss  the  complaint  on  the  fol- 
lowing grounds :  (1)  "  That  it  does  not  state  facts  which  con- 
stitute a  cause  of  action."  (2)  "  That  all  the-relief  asked  for 
in  the  complaint  could  have  been  obtained  by  motion,  and 
that  there  was  no  necessity  for  a  resort  to  an  action."  (3) 
'*  That  the  gravamen  of  the  complaint  is  only  such  as  would 
bind  the  defendant  Andrews  and  in  no  way  affects  or  charges 
James  Huntington,  the  testator,  or  the  defendant  Henry  Hunt- 
ington, who  is  the  executor  of  James  Huntington."  The 
referee  overruled  the  motion  of  the  defendants  and  granted 
the  motion  made  in  behalf  of  the  plaintiffs,  and  thereupon 
signed  a  decision  containing  findings  of  fact  and  conclusions  of 
law.  He  held  that  on  the  death  of  William  R.  Baskin,  his 
estate  was  discharged  from  all  liability  on  the  judgment  and 
directed  a  judgment  vacating  and  setting  aside  the  execution 
and  restraining  tlie  defendants  from  thereafter  attempting  to 
enforce  the  payment  of  the  judgment  or  execution. 

John  OiUette  for  appellants.  The  several  note  signed  by 
Mary  E.  Huson,  as  maker,  and  William  R.  Baskin  and  J.  L 
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Brewer,  as  sureties,  was  merged  into  a  joint  judgment,  and 
was  thereafter  a  joint  obligation  against  them  all.  {McNvlty 
V.  Hurd,  18  Hun,  1 ;  Risley  v.  Brown^  67  K  Y.  160 ;  GeUy 
V.  Buisae^  49  id.  385.)  Said  note  having  been  made,  and  such 
judgment  obtained  before  the  enactment  and  adoption  of  sec- 
tion 758  of  the  Code  of  Civil  Procedure,  the,  rights,  relations 
ajid  equities  of  the  parties  toward  each  other  is  to  be  deter- 
mined by  the  rules  prevailing  at  common  law,  and  are  not  at 
all  affected  by  such  statutory  provisions.  {Randall  v.  Sdckett^ 
77  N.  Y.  480.)  The  death  of  a  party  to  a  note  or  other  obli- 
gation, who  signed  or  became  liable  thereon  only  as  surety  for 
another  party  or  parties  thereto,  operates  as  an  absolute  discharge 
of  the  estate  of  such  surety.  {Richardson  v.  Draper^  87  N.  Y. 
-344 ;  Getty  v.  Buisse^  49  id.  385  ;  RaridaU  v.  Sackett^  77  id. 
480;  McN'idty  v.  Ilurd^  18  Hun,  1;  McCluskey  v.  Croijon- 
well,  UN.  Y.  593 ;  Wood  v.  Fish,  63  id.  250.)  The  execution 
issued  to  enforce  the  judgment  obtained  and  entered  against  the 
maker  and  sureties  on  the  note  in  question,  under  the  admitted 
facts  in  this  case,  had  become  absolutely  void  and  of  no  effect 
in  the  hands  of  the  defendant  Charles  Bell,  and  he  had  no 
power  or  authority  to  advertise  or  sell  the  lands  of  the  plain- 
tiff thereon,  and  as  against  him  and  the  other  defendants  the 
plaintiffs  were  entitled  to  a  judgment  restraining  them  there- 
from, even  though  the  judgment  was  a  valid  lien  thereon. 
(Code  Civ.  Pro.  $>§  182, 1379, 1380, 1381 ;  Rodgers  v.  Bonner, 
45  N.  Y.  384;  M.  Bank  v.  Van  Brunt,  49  id.  160 ;  Wallace 
V.  Swintmi,  64  id.  188 ;  Wadl^y  v.  Davis,  30  Hun,  572 ;  Ward 
V.  Craig,  87  K  Y.  557;  8eott  v.  Morgan,  94  id  508;  E.  C. 
F.  Co.  V.  Ilersee,  103  id.  25,  27;  Haljyin  v.  P.  Lis.  Co.,  118 
id.  165 ;  Travis  v.  Travis,  122  id.  453.) 

Martin  J.  SunderUn  for  respondents.  The  defendants' 
motion  to  dismiss  the  complaint  should  have  been  granted  by 
the  referee,  and  the  exception  thereto  is  well  taken.  (4  Wait's 
Pr.  29;  Vilas  v.  Chase,  19  Civ.  Pro.  Kep.  339;  Code  Civ. 
Pro.  §  1251 ;  Bond  v.  Willett,  1  Keyes,  377 ;  Wood  v.  Cohnn,. 
5  Hill,  228 ;  Van  Gelder  v.  Van  Gelder,  26  Hun,  356 ;  Jack- 
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son  V.  Collins,  3  Cow.  89  j  Jackson  v.  TuttU,  9  id.  233,  239 ; 
People  ex  rel.  v.  Baker,  20  Wend.  602,  604)  The  eflEeet  of 
the  death  of  a  surety  in  a  joint  obligation,  at  the  time  of  the 
death  of  William  K.  Baskin,  was  only  to  relieve  his  personal 
estate  and  personal  representatives  from  an  action  or  legal 
proceeding  to  collect  the  indebtedness-  incurred  therefrom. 
{Untied  States  v.  Price,  9  How.  [U.  S.]  83,  91,  96 ;  Gettj/  v. 
Binnse,  49  N.  Y.  385 ;  Wood  v.  Fish,  63  id.  245 ;  Risley  v. 
Brown,  67  id.  160 ;  Johnson  v.  Harvey,  84  id.  363 ;  B.ichard- 
son  V.  Draper,  87  id.  337^  344 ;  Smith  v.  Osborne,  31  Hun» 
390.)  The  death  of  the  surety  never  discharged  a  lien  actually 
obtained  upon  his  real  estate  previous  to  his  death,  by  judg- 
ment, mortgage,  or  otherwise,  and  it  could  be  enforced  by 
execution  thereafter.  (Gorham's  Pr.  [2d  ed.]  806-815 ;  Code 
Civ.  Pro.  §§  1251,  1380, 1381, 1983  j  Adanis  v.  /.  Nat.  Bank, 
116  N.  Y.  606 ;  Wood  v.  Colvin,  5  Hill,  228 ;  Borst  v.  Cory, 
15  N.  Y.  510 ;  Pratt  v.  Higgim,  29  Barb.  282 ;  GiUeU  v. 
Smith,  18  Hun,  10 ;  Mayor,  etc.,  v.  Colgate,  12  N.  Y.  148.) 
The  liability  or  obligation  of  two  or  more  debtors  against 
whom  a  judgment  is  recovered  by  the  personal  service  of  a 
summons  or  appearance  therein  is  not  joint,  but  joint  and  sev- 
eral. (Code  Civ.  Pro.  §§  1369, 1932-1935  ;  LaheyY.  Kvngon, 
22  How.  Pr.  209 ;  Niles  v.  BatteshaU,  27  id.  381 ;  Pr,  Bank 
V.  Morton,  67  N.  Y.  199 ,  J.L.i&  S.  0.  Co.  v.  IlubbeU,  76  id. 
545,  546.) 

Follett,  Ch.  J.  By  statute  a  judgment  becomes  a  lien 
on  the  land  of  a  judgment  debtor  which  is  within  the  county 
wherein  the  judgment  is  docketed  (2  R  S.  359,  §  3,  which  i& 
superseded  by  Code  C.  P.  §  1251),  and  a  mode  for  enforcing 
the  Hen  after  the  death  of  the  judgment  debtor  is  provided. 
(Code  C.  P.  §§  1252,  1379,  1380,  1381.)  Section  1380  pro- 
vides :  "After  the  expiration  of  one  year  from  the  death  of  a 
party  against  whom  a  final  judgment  for  a  sum  of  money,  or 
directing  the  payment  of  a  simi  of  money,  is  rendered,  the 
judgment  may  be  enforced  by  execution  against  any  property 
upon  which  it  is  a  lien,  with  like  efiEect  as  if  the  judgment 
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debtor  was  still  living."  This  provision  was  taken  from  sec- 
tion one,  chapter  295  of  the  Laws  of  1850,  so  tliat  it  was  a  part 
of  the  statute  law  of  this  state  when  the  obligation  upon  which 
the  judgment  was  recovered  was  given.  No  distinction  is 
made  in  the  statute  between  judgments  recovered  on  sole, 
on  joint,  or  on  joint  and  several  contracts;  nor  is  there 
any  exemption  of  the  land  of  a  deceased  surety  contracting 
jointly  and  severally  with  a  principal,  and  against  both  of 
whom  a  judgment  has  been  recovered.  The  judgment  was 
recovered,  and  William  R.  Baskin  died  before  section  768  of 
the  Code  of  Civil  Procedure  took  eflEect 

The  rule  that  a  judgment  recovered  against  two  or  more 
joint  contractors  may  be  enforced  against  the  land  of  one  of 
the  debtors  who  has  died,  and  upon  which  it  has  become  a 
lien,  is  recognized  or  declared  in  the  following  cases :  Trethewy 
V.  AcJdand  (2  Saund.  48,  see  note) ;  Reed  v.  Oarvm  (7  S. 
&  R.  354) ;  Commonwealth  v.  Mateer  (16  id.  416) ;  Stilea  v. 
Broch  (1  Pa.  St  215). 

In  the  case  last  cited  it  was  said :  "  Now,  that  one  of  two 
joint  debtors  dying,  is  thereby  discharged,  both  in  person  and 
estate,  at  law  from  the  payment  of  a  debt,  is  too  well  estab- 
lished to  be  controverted,  unless  the  debt  became  a  lien  on  his 
estate  in  his  life-time,  in  which  latter  case  the  property  on 
which  the  lien  existed  may  be  taken  to  satisfy  the  debt." 

We  are  not  called  upon  to  determine  wliether.the  judgment 
which  the  defendants  are  seeking  to  enforce  against  the  realty 
on  which  it  became  a  lien  can  be  collected  out  of  the  other 
property  of  the  deceased  surety,  for  no  such  attempt  has  been 
made.  It  is  unfortunate  that  the  record  does  not  show  whether 
this  execution  was  issued  pursuant  to  sections  1379,  1380  and 
1381  of  the  Code  of  Civil  Procedure,  and  also  that  it  does  not 
disclose  whether  the  sheriff  had  begun  to  execute  the  execution 
by  the  collection  of  money  thereon,  as  provided  by  sections  184 
and  186  of  the  Code  Civ.  Pro.  The  record  does  not  enable  us 
to  determine  whether  the  execution  is  a  legal  one,  nor,  if  it  is, 
whether  the  defendant,  ex-Sheriff  Bell,  is  in  a  position  to  make 
a  valid  sale  by  virtue  of  it     Whether  a  purchaser  can  acquire 
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title  under  a  sale  made  under  this  process  by  the  exHsheriff, 
must  be  left  undetermined  until  the  question  arises  and  the 
necessary  facts  are  before  the  court 

The  order  should  be  affirmed  and  judgment  absolute  rendered 
against  the  appellants,  with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


Geobgb  W.  Smith  et  aL,  Appellants,  v.  Wilbur  II.  Proctor 

et  al.,  Trustees,  etc..  Respondents. 

Under  the  provision  of  the  act  consolidating  the  acta  in  reference  to  public 
instraction  (§  19,  chap.  555,  Laws  of  1864,  as  amended  by  chap.  567, 
Laws  of  1875,  and  chap.  528,  Laws  of  1881),  which  provides  that  "  when- 
ever a  majority  of  all  the  inhabitants  of  any  school  district  entitled  to 
vote,  to  be  ascertained  by  taking  and  recording  the  ayes  and  noes  of 
such  inhabitants  attending"  a  school  meeting,  shall  determine  tliat 
a  sum  required  for  building  a  new  school-house  shall  be  raised  by 
installments,  the  same  may  be  so  raised,  and  authorizes  the  trus- 
tees of  the  district  to  borrow  so  much  of  tlie  sum  voted  as  may  be  neces- 
sary, and  to  issue  bonds  therefor,  a  majority  of  the  qualified  voters  of 
the  district  is  not  required,  nor  is  a  majority  of  those  at  a  school  meeting; 
the  statute  simply  requires  a  majority  of  the  qualified  voters  in  attend- 
ance, pursuant  to  legal  notice,  who  actually  vote  upon  the  question  by 
answering  **  aye"  or  "  no "  as  the  names  of  all  present  are  called. 

Where,  therefore,  it  appeared  that  the  number  of  qualified  voters  in  a  school 
district  was  three  hundred,  that  at  a  school  meeting,  of  w^hich  due  notice 
had  been  given,  which  was  attended  by  one  hundred  and  fifteen  of  such 
voters,  a  resolution  authorizing  the  raising  of  a  sum  to  be  expended  in 
building  a  new  school-house,  and  directing  the  trustees  to  issue  district 
bonds  to  the  amount  specified,  payable  in  installments,  was  adopted 
by  a  vote  of  thirty-four  ayes  to  thirty-three  noes,  the  other  voters  present 
not  voting,  hdd,  that  the  resolution  was  legally  adopted;  and  so,  that 
an  action  to  restrain  the  issuing  of  the  bonds  or  the  coUection  of  a  tax 
to  pay  interest  thereon  was  not  maintainable. 

(Argued  November  30,  1891;  decided  December  15,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
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made  October  25,  1889,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term; 

This  action  was  brough^i  by  certain  taxpayers  of  school  dis- 
trict number  two  of  the  town  of  Newtown,  Queens  county, 
against  the  defendants,  as  the  trustees  and  the  collector  of  said 
district,  to  restrain  said  trustees  from  issuing  bonds  for  the 
erection  of  a  new  school-house  in  accordance  with  a  resolution 
adopted  at  a  district  meeting,  and  to  restrain  said  collector 
from  collecting  a  tax  already  levied  for  the  purpose  of  paying 
one  year's  interest  on  such  bonds. 

The  facts,  so  far  as  material,  appear  in  the  opinion. 

John  E,  Parsons  for  appellant.  The  proceeding  rests 
wholly  upon  the  statute,  is  in  derogation  of  the  common  law, 
and  affects  the  rights  and  property  of  individuals.  The  statute 
must  be  strictly  pursued.  {To^tm  of  Solan  v.  W.  S.  Bank^ 
114  N.  Y.  122,  130 ;  Rwh  v.  Keyser,  54  Penn.  St.  86;  P. 
P.  T.  Co.  V.  Posh,  125  N.  Y.  93 ;  State  of  Missouri  v. 
Winhdmeler^  35  Mo.  103.)  It  is  the  policy  of  the  law  in  this 
state  to  give  effect  to  provisions  intended  for  the  protection  of 
municipalities  against  any  attempt  by  a  small  minority  of 
inhabitants  to  create  indebtedness.  {Starin  v.  Tovm  of  Genoa^ 
28  ]Sr.  Y.  439  ;  GouU  v.  Tmmi  of  Sterling,  Id.  456 ;  Toion 
of  Venice  v.  Woodruff,  62  id.  462 ;  People  ex  reL  v.  Allen,  52 
id.  538 ;  Town  of  Springport  v.  Samngs  Bank,  75  id.  397 ; 
TmD7i  of  Solon  v.  W.  S,  Bank,  114  id.  122 ;  Walnut  v.  Wads, 
103  U.  S.  683  ;  CarroU  County  v.  S?mth,  111  id.  556 ;  County 
of  Cass'  V.  Johnston,  95  id.  360 ;  Pick  v.  Toum  of  Mentz, 
134  id.  632.) 

M,  D.  OouM  for  respondents.  Section  19,  article  2,  title 
VII,  of  the  General  School  Laws  requires  the  vote  of  a  majority 
of  the  electors  present  and  voting  only,  and  not  a  majority  of 
all  the  legal  voters  of  the  district.  (2  Burr.  1021;  7  Ad. 
&  EL  454.) 
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Vann,  J.  The  only  question  brought  before  us  by  this 
appeal  is  whether  the  resolution  to  bond  the  district  was  adopted 
by  a  majority  of  the  qualified  voters,  within  the  meaning  of 
the  statute  governing  the  subject. 

The  trial  court  found  thattliere  were  three  hundred  residents 
of  the  district  entitled  to  vote  at  school  meetings  at  the  time 
the  resolution  was  adopted,  and  that  all  of  them  had  been  duly 
notified  of  the  meeting  and  its  purposes,  which  included,  by 
specific  mention,  the  voting  of  "  a  tax  to  be  raised  by  install- 
ments  *  *  *  to  be  expended  in  the  erection  of  "  a  new 
school-house.  At  a  meeting  held  only  a  few  days  before  it 
had  been  determined,  by  a  vote  of  sixty-nine  to  fortynseven, 
that  it  '^  was  advisable  to  erect  a  new  school  building,"  and  a 
committee  was  thereupon  appointed  to  procure  information 
respecting  the  site,  cost,  etc.,  with  instructions  to  report  at  a 
future  meeting.  An  adjournment  was  then  taken,  and  on  the 
adjourned  day,  one  hundred  and  fifteen  voting  inhabitants 
were  present,  when  the  resolution  in  question  was  adopted  by 
a  vote  of  tliirty-four  for,  to  thirty-three  against  the  same,  only 
sixty-seven  having  voted  upon  the  question. 

The  statute  regulating  the  course  to  be  pursued  in  order  to 
issue  valid  bonds  is  as  follows : 

"  Whenever  a  majority  of  all  the  inhabitants  of  any  school 
district  entitled  to  vote,  to  be  ascertained  by  taking  and  record- 
ing the  ayes  and  noes  of  such  inhabitants  attending  at  any 
annual,  special  or  adjourned  school  district  meeting,  legally  called 
or  held,  shall  determine  that  the  sum  proposed  and  provided  for 
in  the  next  preceding  section  shall  be  raised  by  installments,  it 
shall  be  the  duty  of  the  trustees  of  such  district,  and  they  are 
hereby  authorized  to  cause  the  same  to  be  raised,  levied  and 
collected  in  equal  installments  in  the  same  manner  and  with 
the  like  authority  that  other  school  taxes  are  raised,  levied  and 
collected,  and  *  *  *  whenever  a  tax  shall  have  been 
voted  to  be  collected  in  installments  for  the  purpose  of  build- 
ing a  new  school-house,  to  borrow  so  much  of  the  sum  voted 
as  may  be  necessary  at  a  rate  of  interest  not  exceeding  six 
per  cent,  and  to  issue  bonds  or  other  evidences  of  indebtedness 
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therefor,  which  sliall  be  a  charge  upon  the  district  and  be  paid 
at  maturity,  and  which  shall  not  be  sold  below  par."  (L.  1864, 
c  555,  p.  1245,  §  19 ;  L.  1875,  c.  567,  p.  642,  §  18  ;  L.  1881, 
c.  528,  p.  706,  §  2.) 

As  the  thirty-four  electors  who  voted  in  favor  of  the  propo- 
sition were  less  than  a  majority  of  the  one  hundred  and  fifteen 
qualified  voters  who  attended  the  meeting,  it  is  contended  in 
behalf  of  tlie  plaintiffs  that  the  resolution  did  not  receive  the 
majority  required  by  statute,  and  hence  that  the  trustees  were 
without  lawful  authority  to  issue  the  bonds.  The  argument 
is  conclusive,  unless  the  legislature  has  provided  some  means 
of  ascertaining  a  majority  of  the  legal  voters  other  than  a 
simple  enumeration  of  all  the  qualified  voters  of  the  district, 
or  even  of  all  who  attended  the  meeting. 

An  analysis  of  the  statute  suggests  the  inquiry  whether  it 
requires  a  majority  of  all  entitled  to  vote,  or  a  majority  of  all 
present  and  entitled  to  vote,  or  a  majority  of  all  present  and 
entitled  to  vote  and  actually  voting?  The  answer  to  this 
question  is  to  be  found  in  the  words  "  to  be  ascertained,"  as 
used  in  the  statute.  What  is  to  be  ascertained  ?  Obviously, 
the  majority  required  to  make  the  determination.  How  is  it 
to  be  ascertained?  The  statute  answers:  "By  taking  and 
recording  the  ayes  and  noes  of  such  inhabitants  attending ; " 
that  is,  as  attend  the  meeting.  How  is  a  vote  by  ayes  and 
noes  taken  and  recorded?  By  calling  the  names  of  those 
present  and  recording  such  as  vote  "aye"  as  in  favor  of  and 
such  as  vote  "  no  "  as  opposed  to  the  pending  resolution.  As 
those  who  do  not  vote  cannot  be  recorded  as  voting,  the 
majority  must  be  determined  by  comparing  the  number  of 
those  who  vote  "  aye  "  with  the  number  of  those  who  vote 
^  no."  Those  who  did  not  vote  at  all  cannot  be  recorded  as 
voting  "no,"  because  they  did  not  vote  "no,"  and  to  so  record 
them  would  falsifv  the  record.  When  a  vote  is  taken  under 
a  statute  which  provides  that  a  majority  is  to  be  ascertained 
by  taking  and  recording  the  ayes  and  noes  of  those  present  at 
the  meeting,  we  think  that  those  who  do  not  respond  as  their 
names  are  called  sliould  not  be  counted  at  all,  and  that  cer- 
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tainlj  they  should  not  be  counted  as  if  they  had  voted  "  no.*' 
The  rule  of  the  common  law  pertaining  to  the  subject,  as 
declared  by  Lord  Maivsfield,  is  that  "  whenever  electors  are 
present  and  do  not  vot  at  all,  they  virtually  acquiesce  in  the 
election  made  by  those  who  do;"  {Oldhtow  y.  Wainioright, 
2  Burr.  1017,1021);  and  by  Lord  Denmai^,  that  a  vote  by  a 
majority  of  a  meeting  means  ^^  a  majority  of  those  who  choose 
to  take  a  part  in  the  proceedings  of  the  assembly."  {Gosling 
v.  Veley,  7  Ad.  &  Ell.  [K  R]  406,  456.) 

The  language  of  the  Supreme  Court  of  the  United  States 
in  a  recent  case  has  a  bearing  upon  the  subject.  Speaking 
through  its  chief  justice,  that  learned  court  said  that  ''all 
qualified  voters,  who  absent  themselves  from  an  election  duly 
called,  are  presumed  to  assent  to  the  expressed  will  of  the 
majority  of  those  voting,  unless  the  law  providing  for  the 
election  otherwise  declarea"  {Cotmty  of  Cass  v.  Johnston^ 
95  U.  S.  360, 369.)  For  many  years  it  has  been  the  established 
policy  of  the  state  to  cherish  common  schools,  and  for  this 
purpose  it  annually  expendt .  large  sums  of  money.  The  statute, 
of  which  the  section  under  consideration  forms  a  part,  is  an 
elaborate  and  comprehensive  act,  designed  to  furnish  instruc- 
tion free  of  expense  to  all  the  children  in  the  state.  Great 
care  is  taken  to  provide  for  the  erection  of  suitable  buildings 
for  school  purposes,  and  if  a  district  needs  a  new  school-house 
and  will  not  voluntarily  build  one,  agencies  are  provided  by 
which  it  may  bo  compelled  to  build  one,  even  against  the 
wishes  of  a  majority  of  the  taxpayers.  (L.  1887,  c.  592,  p. 
805,  §  1.)  The  statute  should  receive  a  reasonable  construc- 
tion, keeping  in  view  its  general  purpose  to  promote  the 
efficiency  of  the  common  schools.  It  would  not  be  reasonable 
to  hold  that  the  majority  required  is  an  absolute  majority  of 
all  the  qualified  voters  of  the  district,  because  the  statute  does 
not  so  command,  and,  on  that  basis,  it  would  be  difficult,  if  not 
impossible,  to  tell  whether  a  resolution  had  been  carried  or  not. 
No  enumeration  or  registration  of  voters  is  provided  for,  and 
the  qualifications  of  persons  entitled  to  vote  at  school  meetings 
diflfer  materially  from  those  of  electors  at  general  elections. 
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Hence  a  dangerous  question  of  fact  wonld  always  be  open,  and 
the  value  of  the  bonds  would  be  eeriously  affected  thereby. 
Prudent  men  would  hesitate  before  investing  in  securities  rest- 
ing on  such  a  precarious  foundation. 

So,  as  we  think,  it  would  be  unreasonable  to  hold,  in  the 
absence  of  an  express  provision  to  that  effect,  that  a  majority 
is  required  of  all  who  were  present  at  the  meeting,  whether 
they  voted  or  not,  as  this  also  might  leave  the  result  uncertain 
and  invite  controversy.  By  following  the  plain  language  of 
the  statute  and  ascertaining  a  majority  by  comparing  the 
affirmative  and  negative  votes  as  actually  given  and  recorded, 
these  difficulties  are  avoided  and  the  beneficent  aim  of  the 
legislature  is  accomplished.  This  is  the  construction  which 
has  been  uniformly  given  to  the  section  under  review  by  the 
department  of  public  instruction,  and  is  in  accordance  with 
the  general  usage  that  has  followed  its  rulings.  (Code  of  Pub- 
lic Instruction,  p.  263.)  It  does  not  permit  the  absent  or  indif- 
ferent to  neutralize  the  efforts  of  the  public  spirited  and  enter- 
prising, but  compels  everyone,  who  would  make  his  influence 
effective,  to  attend  the  meeting  and  vote  in  the  manner  pro- 
vided by  law. 

In  order  to  adopt  a  resolution  such  as  that  under  considera- 
tion, the  statute,  as  we  interpret  it,  requires  simply  a  majority 
of  the  qualiiied  voters  in  attendance,  pursuant  to  legal  notice, 
who  actually  vote  upon  the  question  submitted  by  answering 
"  aye  "  or  "  no,"  as  the  names  of  all  present  are  called. 
,  We  think  that  the  complaint  was  properly  dismissed,  and 
that  the  judgment  appealed  from  should  be  affirmed,  with 
costs. 

All  concur,  except  Parker,  J.,  dissenting. 

Judgment  affirmed. 
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Henry  II.  DuBois,  Kespondent,  v,  William  M.  Decker, 

Appellant. 

A  physician  and  surgeon  engages  to  bring  to  the  treatment  of  his  patient, 
care,  skill  and  knowledge,  and  while,  when  exercising  these,  he  is  not 
responsible  for  mere  errors  in  Judgment,  he  is  chargeable  with  knowl- 
edge of  the  probable  consequence  of  aOiinjury,  or  of  neglect  in  its  treat- 
ment, or  unskillful  treatment. 

When  a  liability  for  negligence  or  malpractice  is  established,  proof  that 
the  patient,  after  the  liability  was  incurred,  disobeyed  the  orders  of  the 
physician  and  so  aggravated  the  injury,  does  not  discharge  the  liability; 
it  simply  goes  in  mitigation  of  damages. 

Where  an  indigent  person,  having  met  with  an  accident,  .was  taken  to  an 
alms-house,  and  was  treated  and  attended  there  by  a  physician  employed 
and  paid  by  the  public,  hdd,  that  it  was  no  defense,  in  an  action  formal- 
practice,  that  he  was  not  employed  by,  and  that  there  was  no  contract 
relations  between,  him  and  plaintiff. 

It  teems,  the  fact  that  a  physician  or  surgeon  renders  his  services  gratuit- 
ously does  not  absolve  him  from  the  duty  to  exercise  reasonable  and 
ordinary  care,  skill  and  diligence. 

(Argued  December  1,  1891;  decided  December  15,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  March  16,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

A.  T.  Clearwater  for  appellant.  The  denial  of  the  motion 
for  a  nonsuit  was  error.  The  entire  evidence  has  been 
incorporated  in  the  case  on  appeal,  and  taken  altogether  it  was 
insufficient  to  justify  the  submission  of  the  cause  to  the  jury, 
or  to  sustain  the  verdict.  (Whart.  on  Neg.  §§  733,  737 ;  S. 
&  R.  on  Neg.  §§  434,  435,  437,  439,  440,  442;  liichY.  Pier- 
pontj  3  F.  &  F.  35.)  The  plaintiff  was  guilty  of  contributory 
negligence.  {Hibhard  v.  Thompsan^  109  Mass.  286 ;  Wliart. 
on  Neg.  §  737 ;  S.  &  R.  on  Neg.  §  37 ;  Curran  v.  TT.  C,  <& 
JU,    Co,,   36  N.   Y.   153;    Wood  \.   Andes,   11  Hun,   543; 
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2  Thompson  on  Neg.  1216 ;  Geiadman  v.  ScoU^  25  Ohio  St 
86;  JfcCom^^tfv.  i!i^ll'^,22Penn.St.  261;  HaireY,  Heesej 
7  Pliila.  138.)  The  declaration  must  show  a  duty,  and  the 
particular  contract  or  particular  duty  from  which  the  liability 
results.  But  to  state  merely  that  it  was  the  defendant's  duty 
to  do  so  and  so,  if  it  do  not  appear  from  the  other  facts  stated 
that  it  was  his  duty,  is  not  sufBcient.  {City  of  Buffalo  v. 
IloUowayy  7  K.  Y.  493.)  The  learned  trial  court  further 
erred  in  refusing  to  charge  as  requested  by  the  defendant 
"Defendant  asks  the  court  to  charge  that  as  defendant 
treated  the  plaintiflE  gratuitously  he  is  liable,  if  at  all,  only  for 
gross  negligence."  (S.  &  K.  on  Neg.  §  432 ;  Owen  v.  IL  li, 
R.  i?.  Co.,  35  N.  Y.  516 ;  Boimey  v.  B.  R,  R.  Co.,  1  How. 
[U.  S.]  &^,)  The  court  erred  in  overruling  the  objection  of 
the  defendant  to  the  admission  of  the  testimony  as  to  his  danc- 
ing the  racket.  ( WehU  v.  Ila/viland,  42  How.  Pr.  399 ; 
4  Daly,  550.)  In  actions  of  negligence  where  evidence 
bearing  with  directness  and  force  upon  the  liability  of  the 
defendant  has  been  erroneously  admitted  or  evidence  tending 
to  show  contributory  negligence  upon  the  part  of  the  plaintiff, 
improperly  excluded,  a  new  trial  must  be  granted,  even  although 
there  be  unobjectionable  evidence  sufficient  to  sustain  the 
verdict  {Baird  v.  GiUett,  47  N.  Y.  186 ;  Strotm  v.  N.  JT., 
Z.  E.  cfe  W.  R.  R.  Co.,  96  id.  305 ;  Anderson  v.  R,,  W.  cfe  O. 
R.  R.  Co.,  5  N.  Y.  334 ;  HawUy  v.  Hotter,  9  Hun,  134 ; 
Cropey  v.  Perry,  1  How.  [U.  S.]  40 ;  Waring  v.  U.  S.  T. 
Co.,  4  Daly,  233;  ailagan  v.  DxOon,  76  N.  Y.  170; 
WiUiam  v.  Fvtch,  18  id.  546 ;  MePhiUips  v.  N.  T.,  N.  IL 
cfe  H.  R.  R.  Co.,  12  Daly,  365;  HaUgarten  v.  Eckert, 
67  Barb.  59.) 

Samud  T.  Hull  for  respondent.  This  court  has  no  power 
to  review  the  determination  of  the  General  Term  in  affirming 
the  order  denying  the  motion  for  a  new  trial  made  upon  the 
judge's  minutes  and  on  the  grounds  that  the  verdict  was  against 
the  evidence.  {Duryea  v.  Vosburgh,  121  N.  Y.  57.)  The 
questions  involved  in  this  case  were  questions  of  fact  for  the 
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jury,  and  they  have  found  against  the  defendant  thereon,  and 
a  judgment  entered  upon  their  verdict  upon  questions  of  fact 
will  not  be  disturbed  by  the  appellate  court.  {Green  v.  J^ar- 
tUr,  80  N.  Y.  640 ;  Oldfidd  v,  N.  Y.  C.  <&  H.  R.  B.  li.  Co., 
14  id.  310.)  The  motion  to  dismiss  tlie  complaint  was  properly 
denied  by  the  trial  court.  {Zahnskie  v.  Smith,  13  N.  Y.  322 ; 
Marie  v.  Garrison,  83  id.  23  ;  Neftel  v.  Lightstone,  77  id.  96, 
99 ;  Cannaiighty  v.  NichoU,  42  id.  83 ;  Ledwich  v.  McKin,  53 
id.  307 ;  Graven  v.  Waite,  59  id.  156.)  When  there  is  a  general 
objection  to  evidence  and  it  is  overruled  and  the  evidence  is 
received,  the  rulings  will  not  be  held  erroneous  unless  there  be 
some  grounds  which  could  not  have  been  obviated  had  they 
been  specified,  or  unless  the  evidence  in  its  essential  nature  be 
incompetent.  The  defendant  having  failed  to  specify  any 
such  ground  upon  the  trial,  he  is  not  in  position  to  urge  the  same 
upon  this  appeal.  {Bergman  v.  Jones,  94  N.  Y.  51,  58 ; 
Quimhy  v.  Stauss,  90  id.  664;  Daly  v.  Byrne,  77  id.  182, 
187 ;  Le^in  v.  Buasell,  42  id.  251,  255  ;  PeopU  v.  Beach,  87 
id.  508 ;  Beir  v.  CooJce,  37  Hun,  38 ;  Fountain  v.  Fetter,  38 
N.  Y.  184 ;  Crosby  v.  Day,  81  id,  242 ;  Ward  v.  Kilpatricky 
85  id.  417;  Chester  v.  Dickerson,  54  id  13.)  The  exclusion 
of  competent  testimony  is  cured  by  its  subsequent  admission* 
(Fountain  y.  Fetter,  38  N.  Y.  184.)  When  after  the  evidence 
of  a  witness  as  to  a  matter  is  excluded,  the  same  witness  is 
allowed  to  testify  fully  in  reference  tJiereto,  this  obviates  the 
error,  if  any,  in  the  prior  ruling.  {Jn  re  Crosby  v.  Day,  81 
N.  Y.  242.)  There  was  no  ground  of  objection  to  the 
question :  Did  you  have  any  talk  with  Dr.  0.  W.  Crispell  in 
regard  to  the  injury?  {Briggs  v.  WaMron,  83  N.  Y. 
582.)  A  surgeon  having  adopted  a  process  which  was  not 
successful,  to  the  exclusion  of  one  which  might  and  prob- 
ably would  have  proved  so,  is  not  entitled  to  the  benefits  which 
would  inure  to  the  skillful  surgeon  from  an  error  of  judgment 
or  mistake.  {Carpenter  v.  Blake,  50  N.  Y.  696  ;  Steams  v. 
Field,  90  id.  641 ;  Filer  v.  N.  Y.  C.  R.  R,  Co,,  49  id.  42; 
Cowley  V.  People,  83  id.  464 ;  Ilarnet  v.  Garvey,  66  id.  641.) 
The  opinion  of  a  medical  man  upon  the  cause  of  death,  the 
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cause  or  effect  of  an  injury,  the .  effect  of  a  medicine  or  a 
particular  treatment  is  admissible.  (  Wright  v.  Hardy ^  2  Wis. 
334 ;  Mwyo  v.  Wrighi^  63  Mich.  32.)  Even  if  some  of  the 
questions  asked  were  too  broad,  the  answers  having  been 
limited  ^o  the  points  at  issue,  there  was  no  error.  (  Wright  v. 
Vabot^  89  N.  Y.  570.)  The  motion  for  a  nonsuit  and  the 
request  to  direct  a  verdict  for  the  defendant  were  properly 
denied,  the  questions  in  the  case  being  peculiarly  questions  of 
fact  for  the  jury,  and  the  motion  for  a  nonsuit  having  only 
been  mBAe  pro  forma.  {BoMt  v.  Murray^  2  N.  Y.  S.  R.  232, 
234.)  The  defendant  asked  the  court  to  charge :  "  That  if 
plaintiff  did  not  obey  defendant's  instructions,  and  this  con- 
tributed to  an  aggravation  to  the  injury,  the  plaintiff  cannot 
recover."  The  court  declined  to  charge  it  in  the  form  in 
which  it  was  put,  and  the  ruling  was  proper.  {Carpenter  v. 
BUhe,  60  Barb.  488;  50  N.  Y.  696;  75  id.  12;  SchUe 
V.  BroJchaus^  80  id.  614;  Gould  v.  McKerma^  86  Penn. 
St.  297 ;  McCandlass  v.  Mc  Wha,  22  id.  261.)  The  fact  that 
a  physician  or  surgeon  renders  services  gratuitously,  does  not 
affect  his  duty  to  exercise  reasonable  and  ordinary  care,  skill 
and  diligence.  {McNcvims  v.  I/nce^  40  lU.  209 ;  Oladweil  v. 
SieggaU,  5  Bing.  [N.  C]  733 ;  Niigent  v.  5.,  C.  <&  M.  Ji.  B. 
Co.,  80  Me.  62 ;  BenneU  v.  Whitney,  94  N.  Y.  302,  306 ; 
Hover  Y,  Barkhoqf,  44  id.  113.)  If  the  court  has  already 
charged  the  law  as  to  the  material  questions  involved,  it  is  not 
error  to  decline  to  charge  abstract  propositions  submitted  by 
counsel.  {Moody  v.  Osgood,  54  N.  Y.  488 ;  Algur  v.  Ga/r^ 
diner,  54  id.  360, 364 ;  Carpenter  v.  Blake,  60  Barb,  488, 519 ; 
50  N.  Y.  696.)  The  law  implies  that  surgeons  and  physicians, 
in  the  treatment  of  all  the  cases  they  undertake,  will  have  and 
exercise  reasonable  and  ordinary  skill,  care  and  diligence,  and 
give  attention  proportionate  to  the  delicacy  and  importance  of 
the  operation  and  case.  {Carpenter  v.  Blake,  60  Barb.  489 ; 
50  N.  Y.  696  ;  75  id.  12 ;  Bellinger  v.  Craigne,  31  Barb.  534 ; 
Holtzman  v.  Hoy,  118  111.  534.)  The  defendant  having 
admitted  by  his  own  testimony  that  he  had  not  had  experience  in 
surgery  sufficient  to  justify  his  attempt  to  treat  the  plaintiff, 
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cannot  avail  himself  of  the  defense  that  he  acted  according  to 
his  best  skill  and  judgment.  (Wood  on  Master  and  Servant, 
330,  331.)  The  question  as  to  whether  there  was  want  of  skill 
0^  negligence  on  the  part  of  the  defendant  was  for  the  jury, 
and  the  jury,  upon  abundant  evidence  thereof,  have  found 
against  the  defendant,  and  he  is  concluded  by  their  verdict. 
{Boldt  V.  Murray^  2  N.  Y.  S.  R.  232 ;  Ilagmom  v.  //.  L,  Im. 
Co.,  50  N.  Y.  53,  55 ;  Maker  v.  C.  P.  &  C,  R,  R,  Co.,  67  id. 
52,  55 ;  Dawns  v.  N.  Y.  O.  R.  R.  Co.,  56  id.  664 ;  Eamiltmi 
V.  r.  A.  R.  R.  Co.,   53  id.  25 ;  Green  v.  FoHier,  80  id.  640.) 

Haight,  J.  This  action  was  brought  to  recover  damages 
of  the  defendant  a  physician  and  surgeon,  for  alleged  mal- 
practice suffered  by  the  plaintiff  whilst  undergoing  treatment 
as  a  patient. 

On  the  Ist  day  of  Decen\^er,  1889,  the  plaintiff  undertook 
to  jump  onto  an  engine  of  the  Ulster  and  Delaware  railroad, 
in  the  city  of  Kingston,  and  in  doing  so  slipped,  and  his  left 
foot  was  caught  by  the  tender,  and  a  portion  thereof  crushed. 
Being  destitute  he  was  taken  to  the  city  alms-house,  where  he 
was  treated  by  the  defendant,  who  was  one  of  the  city  physi- 
cians having  the  care  of  the  patients  therein,  and  who  was 
employed  for  that  purpose.  Thereafter,  and  on  the  tenth 
day  of  December,  he  amputated  the  plaintiff's  leg  above  the 
ankle  joint,  and  six  or  seven  days  thereafter,  gangrene  having 
set  in,  he  again  amputated  the  leg  at  the  knee  joint.  After 
the  second  amputation  the  leg  did  not  properly  heal,  but 
became  a  running  sore,  and  at  the  time  of  the  trial  the  bone 
protruded  some  three  or  four  inches. 

Evidence  was  given  upon  the  trial  frona  which  the  jury 
might  find  that  the  bones  of  the  foot  were  so  crushed  that 
immediate  amputation  of  the  injured  portions  was  necessary, 
and  that  the  appearance  of  gangrene  was  in  consequence  of 
the  delay  of  ten  days  in  the  operation ;  and  that  in  the  second 
operation  the  defendant  neglected  to  save  flap  enough  to  cover 
the  end  of  the  limb  and  bone,  and  that  the  subsequent  pro- 
trusion of  the  bone  was  owing  to  this  neglect. 
SicKELs  —Vol.  LXXXV.        42 
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The  question  of  defendant's  liability  consequently  became 
one  for  the  jury.  We  aro  aware  that  he  claimed  to  have 
waited  ten  days  before  operating,  for  the  purpose  of  seeing 
whether  the  foot  could  not  be  saved,  and  that  a  physician  and 
surgeon  will  not  be  held  liable  for  mere  errors  in  judgment 
But  his  judgment  must  be  founded  upon  his  intelligence.  He 
engages  to  bring  to  the  treatment  of  his  patient  care,  skill  and 
knowledge,  and  he  should  have  known  the  probable  conBe- 
quences  that  would  follow  from  the  crushing  of  the  bones  and 
tissues  of  the  foot. 

In  submitting  the  case  to  the  jury,  the  defendant  asked  the 
court  to  charge  that  "  if  the  plaintiflE  did  not  obey  the  defend- 
ant's instructions  and  this  contributed  to  an  aggravation  of  the 
injury,  the  plaintiff  cannot  recover."  The  court  declined  to 
charge  in  the  form  in  which  the  request  was  put,  and  an 
exception  was  taken  by  the  defendant. 

It  appears  from  the  testimony  of  the  defendant  that  after 
the  second  amputation  he  dressed  the  stump  and  put  the  plain- 
tiff in  position  by  eievating  the  limb  so  as  to  prevent  hemorrhage 
a. id  too  much  pressure  upon  the  arteries;  that  the  plaintiff  did 
not  keep  in  the  position  in  which  he  was  placed  and  got  his 
leg  to  bleeding,  and  that  he  presumed  that  this  bleeding  inter- 
fered with  the  healing  of  the  limb.  It  also  appears  that  some- 
time after  the  second  amputation  the  plaintiff  refused  and 
neglected  to  take  the  medicine  that  was.  left  for  him  by  the 
defendant,  and  that  subsequently,  after  the  defendant  had 
ordered  him  to  be  removed  to  another  room  so  as  to  avoid 
liability  of  contracting  erysipelas  from  a  patient  that  had  been 
brought  to  the  alms-house  afflicted  with  that  disease,  he  left 
and  went  away. 

Whilst  the  removing  of  the  limb  from  the  position  in  which 
it  was  placed  may  have  produced  the  bleeding  and  thus  to 
some  extent  impeded  the  healing,  and  his  going  away  at  the 
time  that  he  did  may  also  have  further  aggravated  the  diffi- 
culty, these  facts  would  only  tend  to  mitigate  the  damages 
and  would  not  relieve  the  defendant  from  the  consequence  of 
previous  neglect  or  unskillful  treatment.     As  to  the  prescrip- 
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tion  we  are  not  told  what  it  was  or  what  it  was  for,  and  the 
jury  was,  therefore,  unable  to  determine  whether  or  not  the 
condition  of  the  patient  would  have  been  materially  changed 
by  its  use. 

The  request  to  charge,  as  we  have  seen,  was  to  the  effect 
that  if  the  plaintiff  did  not  obey  the  instructions,  and  this 
contributed  in  aggravation  of  the  injury,  the  plaintiff  can- 
not recover.  This  was  too  broad  if  the  jury  found  that  the 
defendant  was  guilty  of  malpractice  prior  to  the  disobedience 
complained  of. 

In  the  case  of  Carpenter  v.  Blake  (75  N.  Y.  12),  the  court 
was  requested  to  charge  that  if  the  plaintiff  was  guilty  of  any 
negligence  in  the  management  of  the  arm  through  or  without 
the  fault  of  tlie  attending  surgeon  after  the  defendant  ceased 
to  have  charge  of  the  case,  and  such  negligence  contributed 
in  any  material  degree  to  produce  the  present  bad  condition 
of  the  arm,  the  defendant  was  not  responsible.  This  request 
was  refused,  and  it  was  held  properly  for  the  reason  that  the 
request  was  too  broad;  that  if  there  had  been  subsequent 
negligence,  the  cause  of  action  for  defendant's  negligence 
would  simply  go  in  mitigation  of  damages. 

In  the  case  of  McCancUesa  v.  Mo  Wha  (22  Pa.  St.  261-272), 
Lewis,  J.,  in  delivering  the  opinion  of  the  court,  says :  "  A 
patient  is  bound  to  submit  to  such  treatment  as  his  surgeon 
prescribes,  provided  the  treatment  be  such  as  a  surgeon  of 
ordinary  skill  would  adopt  or  sanction  ;  but  if  it  be  painful, 
injurious  and  unskillful,  he  is  not  bound  to  peril  his  health 
and  perhaps  his  life  by  submission  to  it.  It  follows  that  before 
the  surgeon  can  shift  the  responsibility  from  himself  to  the 
patient  on  the  ground  that  the  latter  did  not  submit  to  the 
course  recommended,  it  must  be  shown  that  the  prescriptions 
were  proper  and  adapted  to  the  end  in  view.  It  is  incumbent 
on  the  surgeon  to  satisfy  the  jury  on  this  point,  and  in  doing 
80  he  has  the  right  to  call  to  his  aid  the  science  and  experience 
of  his  professional  brethren.  It  will  not  do  to  cover  his  own 
want  of  skill  by  raising  a  mist  out  of  the  refractory  disposition 
of  the  patient." 
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The  defendant  moved  to  dismiss  the  complaint  upon  the 
ground  that  it  failed  to  show  a  contract  relation  between  the 
parties  whereby  the  defendant  was  employed  to  attend  the  plain- 
tiff, and  that  no  facts  were  alleged  showing  it  to  be  the  duty 
of  the  defendant  'to  treat  him  in  a  skillful  manner.  This 
motion  being  denied,  the  defendant  asked  the  court  to  charge 
that  as  the  defendant  treated  the  plaintiff  gratuitously,  he  is 
liable,  if  at  all,  only  for  gross  negligence ;  which  was  refused. 

Tt  has  been  held  that  the  fact  that  a  physician  or  surgeon 
renders  services  gratuitously  does  not  affect  his  duty  to 
exercise  reasonable  and  ordinary  care,  skill  and  diligence. 
{McCandless  v.  McWha,  22  Pa.  St.  261-269;  McNevms  v. 
Lowe,  40  111.  209 ;  GladweU  v.  SteggaU,  5  Bing.  [N.  C]  733.) 

But  we  do  not  deem  it  necessary  to  consider  or  determine 
this  question  for  it  appears  that  the  plaintiff's  services  were 
not  gratuitously  rendered.  He  was  employed  by  the  city  as 
one  of  the  physicians  to  attend  and  treat  the  patients  that  should 
be  sent  to  the  alms-housa  The  fact  that  he  was  paid  by  the 
city  instead  of  the  plaintiff  did  not  relieve  him  from  the  duty 
to  exercise  ordinary  care  and  skill. 

•  Exceptions  were  taken  to  the  admission  and  rejection  of 
evidence.  We  have  examined  them  and  find  none  that  require 
a  new  trial. 

The  judgment  should  be  afiirmed,  with  costs. 

All  concur,  except  Parker,  J.,  not  sitting. 

Judgment  affirmed. 


Sophie  E.  Minton,  Respondent,  v.  The  New  York  Elevated 
Raiijioad  Company  et  aL,  Appellants. 

In  1878  S.  executed  and  delivered  to  W.  a  conveyance  of  certain  premises, 
absolute  in  form,  but  which  were  in  fact  intended  by  the  parties  as  col- 
lateral security  for  advances  made  by  W.  to  8.  In  1882  W.,  at  the 
request  of  S.,  conveyed  said  premises  to  plaintiff,  who  assumed  a  mort- 
gage thereon  and  paid  the  balance  of  the  purchase-price  in  cash,  which  was 
the  full  value  of  the  premises,  and  8.  received  the  benefit  thereof.  Plaintiff 
had  no  actual  notice  that  the  deeds  to  W.  were  intended  as  security 
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only.  The  premises  were  at  the  time  of  the  conveyance  in  the  posses- 
sion of  S.  through  his  tenants,  and  plaintiff  failed  to  inquire  of  them 
as  to  the  title  under  which  they  held.  Possession  was  surrendered  to 
plaintiff  after  her  purchase,  and  she  continued  in  possession  thereafter. 
In  an  action  to  recover  damages  for  injuries  from  the  maintenance  of  an 
elevated  railroad  in  front  of  said  premises,  and  to  restrain  its  future 
maintenance  and  operation,  S.  testified  that  the  conveyance  to  plaintiff 
was  made  with  his  consent,  and  that  his  debt  to  W.  had  been  paid. 
The  court  found  that  plaintiff  has,  since  the  conveyance  to  him,  been 
seized  of  an  estate  of  inheritance  in  fee  simple  absolute  in  said  premises, 
and  through  his  agents  and  servants  been  in  possession  of  the  same. 
BM,  no  error;  that  plaintiff's  failure  to  make  inquiry  of  the  tenants  did 
not,  under  the  circumstances,  affect  his  position  as  bona  fide  purchaser; 
that  the  general  rule  that  possession  is  notice  to  the  person  proposing 
to  purchase  of  the. rights  of  the  occupant  did  not  apply;  also,  that  S. 
was  estopped  from  asserting  or  maintaining  any  claim  to  the  title,  or 
ri^t  to  redeem. 

(Argued  October  18,  1891;  decided  December  22,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  January  6,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  tlie  court  on  trial  without 
a  jury. 

This  was  an  action  to  recover  damages  accruing  for  the  main- 
tenance of  an  elevated  railroad  in  front  of  plaintiff^s  premises 
in  the  city  of  New  York,  and  to  restrain  its  future  maintenance 
and  operation. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Saraud  Blythe  Rogers  for  appellants.  It  was  error  to  find 
that  plaintiff  was  seized  of  an  estate  of  inlieritance  in  fee 
simple  absolute  in  the  premises  involved  in  this  suit.  {IldcJcer 
V.  Hei^nheimery  105  N.  Y.  470 ;  Hughes  v.  Jf.  £.  £.  Co,,  25 
J.  &  S.  379 ;  Efisign  v.  IJnsign,  120  N.  Y.  655,  656 ;  OdeU 
V.  JUoniross,  68  id.  504 ;  Carr  v.  Carr,  52  id.  258 ;  Ifor^i  v. 
Ketdtds,  46  id.  605 ;  Murray  v.  Walhei\  31  id.  399 ;  Shattuck 
V.  Bascom,  105  id.  39 ;  Barry  v.  Ins.  Co.,  110  id.  1 ;  Taylor 
V.  Post,  30  Hun,  454 ;  McBumey  v.  WeWma/n,  42  Barb.  390 ; 
T%Jt)bs  V.  Morris,  44  id.  138 ;  Marks  v.  Pell,  1  Johns.  Ch. 
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594 ;  Strong  v.  Stewart^  4  id.  167 ;  Jaraea  v.  Johnson^  6  id. 
417 ;  Henry  v.  Da/oia,  7  id.  42 ;  Clark  v.  Henry ^  2  Cow.  324 ; 
Whittick  V.  ^oTi^,  1  Paige,  202 ;  aS'Z^  v.  Jf.  Cb.,  1  id.  48 ; 
Va7h  Buren  v.  Olmstead^  5  id.  9 ;  Holmes  v.  Orant^  8  id.  243 ; 
Mclntyre  v.  Humphreys^  HoflE.  31 ;  lic^inson  v.  Cropsey^  2 
Edw.  Ch.  138 ;  Brown  v.  Dewey ^  1  Sand.  Cli.  57 ;  TF/^i^^  v. 
^d^fetf,  13  Vt.  341;  Palmer  v.  Guernsey,  3  Wend.  248; 
Douglas  v.  CvZi)erwelly  4  DeG.,  F.  20 ;  Coote  on  Mort  [4th 
ed.]  22 ;  Jones  on  Mort.  §§  241,  309 ;  Bunyan  v.  Mersereau, 
11  Johns.  534 ;  Hitchcock  v.  Harrington,  6  id.  290 ;  6W<3»  v. 
Coles,  15  id.  513 ;  Edwards  v.  Fray,  12  Fed.  Eep.  42 ;  Wright 
V.  Wood,  23  Penn.  St.  120 ;  Sailor  v.  Hertzog,  4  WJiart.  259 ; 
7Zi?{?rf  V.  Fahnestock,  1  Penn.  St.  470 ;  Kerr  v.  -Day,  14  id. 
112;  Hanley  v.  ^orse,  32  Me.  287;  F<?2/^  v.  Parker^ 
23  id.  171 ;  Cimningham  v.  Pattee,  99  Mass.  248 ;  Diokey 
V.  Zy<m,  19  la.  544;  Nelson  v.  TFo^fo,  21  id.  47;  Pritch- 
ard  V.  Brown,  4  N.  H.  397,  404 ;  Haisey  v.  Martin, 
22  Cal,  645 ;  JTwA/i  v.  Bumpp,  46  id.  299 ;  French  v.  Bums, 
35  Conn.  359 ;  Button  v.  Warschaner,  21  Cal.  628 ;  O" Rourke 
V.  O*  Connor,  39  id.  442  ;  Thompson  v.  Pioche,  44  id.  508  ; 
Putnam  v.  (?a^y,  10  111.  186 ;  Tarawa  v.  Or^ow,  75  id.  100 ; 
JfcT.  -ffflwti  V.  Godfrey,  23  id.  579,  607 ;  Haworth  v.  Taylor, 
Saxt.  N.  J.  Eq.  441 ;  Shipley  v.  ^  JJo^^,  42  K  Y.  443  ;  KnetOe 
V.  Newcomh,  31  Barb.  169 ;  Crawford  v.  Lockwood,  9  How. 
Pr.  547;  iV:  F.  cfe  ^  i?.  Co,  v.  Fa^i  //(>to^,  57  N.  Y.  473; 
Brewster  v.  Striker,  2  id.  19 ;  Chatfidd  v.  Sirnonson,  92  id, 
209 ;  Norton  v.  Ci?{>7W,  6  id.  42 ;'  Hartley  v.  Tatham,  2  Abb. 
Ct.  App.  Dec.  333  ;  Nichols  v.  Nusbaum,  10  Hun,  214 ;  TTi?- 
<?«»  V.  Howell,  44  N.  Y.  403 ;  Storrs^  v.  Baker,  6  Johns.  Ch. 
166 ;  Tilton  v.  Nelson,  27  Barb.  595.)  It  was  error  to  deny 
the  defendants'  demand  for  a  jury  trial  of  the  cause  of  action 
for  money  damages  for  past  trespasses.  {Colman  v.  Biwon, 
50  N.  Y.  572,  574 ;  People  v.  A.  <&  S.  B.  Co.,  57  id.  161, 
174 ;  McEeon  v.  See,  51  id.  300,  305,  306 ;  ^Vh^elock  v.  Zee, 
74  id.  495,  500 ;  Ba/Dis  v.  Morris,  36  id.  569,  572 ;  Hudson 
T.  Carye,  44  id.  553 ;  Kempshall  v.  Stone,  5  Johns.  Ch.  193 ; 
Barlow  v.  Scott,  24  N.  Y.  40,  45,  46 ;  Stemherger  v.  McOov- 
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ern^  56  id.  12,  21 ;  Murray  v.  Ilay^  1  Barb.  Cli.  59 ;  Cogs- 
weU  V.  N.  Y.  a  cfe  //.  B.  R.  R.  Co.,  105  id.  319 ;  Shepard 
V.  M.  R.  Co.,  117  id.  442 ;  Code  Civ.  Pro.  §§  791,  792 ;  PhiU 
lips  V.  Thmrvpson,  1  Johns.  Ch.  131.)  It  is  ui*ged  by  plain- 
tiff that  a  jury  trial  was  waived  by  our  failure  to  have  issues 
framed  under  section  970  of  the  Code.  This  is  untenable. 
(Code  Civ.  Pro.  §  1009 ;  WaUcr  v.  Harris,  20  Wend.  555 ; 
McManus  v.  Oavin,  77  N.  Y.  36  ;  W.  Cemetery  v.  P,  P.  cfe 
C.  I.  R.  Co.,  68  id.  591 ;  Endlich  on  Inter.  Stat  §  183.) 

G.  Willett  Yan  Nest  for  respondent.  The  plaintiff  is  seized 
of  the  premises  in  suit  as  found  by  the  court.  (1  K.  S.  756 ; 
4  id.  [8th  ed.]  2470,  §  2 ;  Bean  v.  M.  E.  R.  Co.,  119  N.  Y. 
550;  Ensign  v.  Ensign,  120  id.  655 ;  Cadman  v.  Peter,  118 
U.  8.  80 ;  Erwin  v.  Curtis,  43  Ilun,  292-294 ;  ShaUuch  v. 
Bascan,  28  N.  Y.  S.  R.  333 ;  West/all  v.  WestfaU,  16  Hun, 
541 ;  Bloomer  v.  Henderson,  8  Mich.  495 ;  Woods  v.  Farmere, 
7  Watts,  384 ;  ScoU  v.  Gallagher,  14  S.  &  R.  333 ;  NewhaU 
V.  Pierce,  5  Pick.  450 ;  Pope  v.  Alien,  90  N.  Y.  300 ;  Trenton 
v.  Duncan,  86  id.  230 ;  2  Waterman  on  Trespass,  346,  §  909 ; 
WHson  V.  Hinsley,  13  Md.  71,  73;  Harker  y.'  BirJd>eck,  3 
Burr,  1563;  Thorean  v.  P allies,  1  Allen,  426;  Catteris  v. 
Ciw;>,  4  Taunt.  547;  Rood  v.  iV.  y.  cfe  E.  R.  Co.,  18 
Barb.  80 ;  Sweetlahd  v.  Stetson,  115  Mass.  49  ;  iTtm^^  v. 
Rich,  38  Me.  199;  Inhabitants  v.  Thatcher,  3  Mete.  239.) 
The  plaintiff,  as  a  purchaser  of  the  property,  has  the  same 
right  to  recover  for  past  damages  and  to  restrain  future  inter- 
ference with  the  easements  as  Steward  had.  {Ahendroth  v. 
N.  Y  E.  R.  R.  Co.,  122  N.  Y.  1 ;  Zahrv.  M.  E  R.  Co.,  104 
id.  268 ;  Henderson  v.  iV^.  Y  C.  (&  H.  R.  R.  R.  Co.,  78  id. 
429;  Laws  of  1850,  chap.  140,  §  18 ;  Laws  of  1875,  chap.  606, 
§  20 ;  S.  A.  E.  R.  Co.  v.  Kerr,  72  N.  Y.  333 ;  In  re  Comrs.y 
56  id.  152;  Bloodgood  v.  Mohawk,  18  Wend.  19 ;  Taylor  v. 
Hopper,  62  K  Y.  649 ;  JST.  E.  Bank  v.  M.  E.  R.  Co.,  108  N. 
Y.  660 ;  Dean  v.  M.  E.  R.Co.,  119  id.  546 ;  TaUman  v.  M. 
E.  R.  Co.,  121  id.  119;  Sedg.  on  Dam.  296;  Francis  v. 
Schoellkcpf,  53  N.  Y.  152;  Story  v.  jV.  Y.  E  R.  Co.,  90  id. 
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122 ;  Smith  v.  City  of  Rochester,  38  Hun,  612 ;  104  N.  Y. 
674 ;  Commg  v.  T.  L  cfe  N.  Co.,  40  id.  191,  206 ;  WM  v. 
Porilandj  3  Sumn.  189 ;  Wilts  v.  Swindon,  L.  R  [9  Ch.  App.] 
451 ;  LyoTis  v.  McLaughlin,  32  Vt  425 ;  Meyer  v.  PhUUps^ 
97  K  Y.  490, 491;  Ga/rwood  v.  N.  Y.  C.  A  H.  R.  R.  R.  Co.y 
83  id.  406 ;  Wa/re  v.  AUen,  140  Mass.  515 ;  lAind  v.  New 
Bedford,  121  id.  288-290 ;  Zunson  v.  Menosha,  59  Wis.  298 ; 
Knox  V.  M.  E.  R.  Co.,  12  N.  Y.  Supp.  878.)  There  are  no 
valid  exceptions  to  the  admission  of  evidence.  (Ahendroih  v. 
N.  T.  E.  R.  Co.,  122  N.  Y.  1 ;  Kane  v.  N.  Y.  E.  R,  Co.,  125 
id.  125 ;  Crwwford  v.  M.  E.  R.  Co.,  120  id.  625 ;  McGean  v. 
M.  R.  Co.,  117  id.  222.)  It  was  quite  immaterial  that  Stew- 
ard saw  the  road  being  constructed,  even  if  there  were  any 
evidence  tliat  he  had.  {Ahendroth  v.  N.  Y.  E.  R.  Co.,  122 
K  Y.  1 ;  MatUage  v.  ^V.  Y.  E.  R.  Co.,  67  How.  Pr.  240;  16 
N.  Y.  97;  84  id.  182;  Rainsden  v.  Dys<m,  L.  R.  [1  H.  L.] 
129 ;  McMurray  v.  McMurray,  QQ  N.  Y.  175.)  No  objec- 
tion was  raised  to  the  recovery  dming  the  possession  of  any 
tenants.  {Kane  v.  N.  Y.  E.  R.  R.  Co.,  125  K  Y.  164 ;  Post 
V.  M.  E.  R.  Co.,  125  id.  697 ;  Francis  v.  Schoellkopf,  53  N. 
Y.  152 ;  Taylor  v.  M.  E.  R.  Co.,  18  J.  &  S.  301 ;  PiMit  v. 
Long,  58  Barb.  20  ;  iMinbert  v.  Ilak^,  14  Johns.  383 ;  BdL  v. 
Midbomd,  10  C.  B.  [N.  S.]  287 ;  Jesse^r  v.  CAfford,  4  Burr, 
2141 ;  Ilare  v.  Jackson,  11  Mass.  519 ;  Sumner  v.  Tileston,  7 
Pick.  198 ;  Timlin  v.  S.  O.  Co.,  126  N.  Y.  514 ;  Jennings  v. 

Van  Schaick,  108  id.  534 ;  Doyle  v.  Lord,  64  id.  437,)  The 
Court  of  Appeals  will  not  consider  the  competency  of  a  wit- 
ness after  that  has  been  determined  by  the  trial  court  (Slo- 
covitch  V.  O.  Ins.  Co.,  108  N.  Y.  56 ;  Lewis  on  Em.  Domain, 
§  437 ;  Jo7ies  v.  Tucker,  41  K  II.  546 ;  Nelson  v.  S.  M.  Ins. 

Co.,  71  K  Y.  460 ;  Sioan  v.  Middlesex,  101  Mass.  177 ;  Tooley 
V.  Bacon,  70  N.  Y.  37.)  Even  if  the  court  should  find  that 
any  errors  have  been  committed  by  the  trial  court,  it  must 
affirm  an  equity  judgment  where  there  remains  suflicient  evi- 
dence to  support  it.  {In  re  N.  Y.  C.  R.  R.  Co.,  90  N.  Y.  347 ; 
Forrest  v.  Forrest,  25  id,  501,  510;  Marsh  v.  Pierce,  21 
Wkly.  Dig.  51 ;  Wright  v.  Moschovyitz,  10  Civ.  Pro.  Rep. 
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107 ;  Machen  v.  Z.  Ins.  Co,,  2  id.  28 ;  Code  C^v.  Pro.  §  1003 ; 
McLean  v.  M.  R.  Co,,  117  K  Y.  219 ;  Shxipcott  v.  Chappd^ 
L  R.  [12  Q.  B.  D.]  58.)  The  jadgment  of  injunction  must 
be  affirmed,  even  if  there  be  any  error  as  to  the  award  for  past 
damages.  {Coming  v.  T.  L  <k  N.  Co.,  40  K  Y.  191,  206 ; 
Smith  V.  City  of  Rochester,  38  Ilun,  612;  Webh  v.  City  of 
Portland,  3  Sumn.  189 ;  Kane  v.  N.  T.  K  R.  R.  Co.,  125 
K  Y.  165 ;  Tollman  v.  M.  E.  R.  Co.,  121  id.  119 ;  If.  Y.  N. 
£.  Rank  v.  M.  E.  R.  Co.,  21  J.  &  S.  511 ;  108  N.  Y.  660 ; 
Lawrence  v.  M.  E.  R.  Co.,  12  K  Y.  Supp.  546 ;  126  K  Y. 
483 ;  Carter  v.  iV^.  Y.  E.  R.  Co.,  25  J.  &  S.  279 ;  Henderson 
Y.  N.  Y  a  R.  R.  Co.,  17  Hun,  352 ;  Bishop  on  Patents  [2d 
ed.],  629.) 

Haight,  J.  The  judgment  appealed  from  enjoins  tlie 
defendants  from  the  further  maintenance  of  their  elevated 
railway  in  Pearl  street,  in  the  city  of  New  York,  in  front  of 
the  plaintifiPs  premises  abutting  upon  that  street  and  known  as 
numbers  95  and  97,  unless  the  defendants  pay  to  the  plaintiff 
the  sum  of  $9,500,  as  the  value  of  the  easements  appurtenant 
to  the  premises  taken  by  the  maintenance  and  operation  of  the 
road. 

The  trial  court  has  found  as  a  fact  that  the  plaintiff  "  is  now 
and  has  been  since  the  27th  day  of  November,  1882,  seized  of 
an  estate  of  inheritance  in  fee  simple  absolute  in  the  premises. 
*  *  *  And  has  since  the  said  27th  day  of  November,  1882, 
been  and  now  is  possessed  of  said  premises  through  her  agents 
and  servants."  An  exception  was  taken  to  this  finding  which 
presents  the  only  question  we  are  called  upon  to  determine. 

The  facts  are  substantially  without  dispute.  At  the  time  of 
the  construction  of  the  elevated  railroad,  the  premises  in  ques- 
tion were  owned  by  one  John  Steward,  who  had  leased  the 
same  to  tenants  who  were  in  the  actual  possession  thereof. 
On  November  21,  1878,  and  December  21,  1878,  Steward 
executed  and  delivered  to  Charles  G.  Wolff  two  instruments 
in  writing  under  seal,  purporting  to  convey  the  premises  to 
Wolff.  But  the  instruments  were  in  fact  given,  received  and 
SicKELS— Vol.  LXXXV.        43 
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intended  by  both  parties  thereto  as  collateral  security  for 
advances  of  money  made  and  to  be  made  by  WolfE  to  Steward. 
On  November  22,  1882,  WolflE  executed  and  delivered  to 
Sophie  E.  Minton,  the  plaintiff,  a  deed  of  the  premises  in  con 
sideration  of  the  sum  of  $50,000,  wliich  she  paid  by  assuming 
a  mortgage  of  $30,000,  then  outstanding  upon  the  property, 
and  the  balance  in  cash.  This  deed  was  executed  by  Wolff  at 
the  request  of  Steward,  and  they  both  intended  that  the  deed 
to  the  plaintiff  should  convey  to  her  the  fee.  There  is  no  pre- 
tense but  that  the  plaintiff  paid  full  value  for  the  premises. 
If,  therefore,  she  purchased  bona  Jide  without  notice  that 
Wolff's  deeds  ^were  intended  as  a  security  for  the  loans  of 
money,  she  obtained  a  good  title.  (  WMttick  v.  luine,  1  Paige, 
202 ;  White  v.  Moore,  Id.  551 ;  Berdell  v.  BerddL,  33  Hun, 
535 ;  Meehan  v.  Forrester,  52  K.  Y.  277.) 

There  is  no  evidence  showing  that  the  plaintiff  had  actual 
notice,  but  it  is  contended  that  she  had  constructive  notice 
from  the  fact  that  Steward  was  in  possession  through  his  ten- 
ants, and  that  because  she  failed  to  make  inquiry  of  them  as 
to  the  title  under  which  they  held,  she  should  be  treated  as 
though  she  had  actual  notice. 

We  are  aware  of  the  general  rule  that  possession  is  notice, 
to  the  person  proposing  to  purchase,  of  the  rights  of  the  occu- 
pant, but  question  its  application  in  this  case  under  the  facts 
disclosed. 

As  we  have  seen,  the  trial  court  has  found  that  the  plaintiff 
entered  possession  on  the  same  day  that  she  received  her  deed. 
And  the  inference  to  be  drawn  from  the  testimony  is  that  poe- 
gession  was  given  her  by  the  agent  or  broker  of  Steward,  and 
with  his  consent.  Steward  testified  that  he  collected  the  rents 
after  1878 ;  that  he  collected  in  the  years  1880, 1881  and  1882 ; 
that  that  was  the  last.  He  could  not  tell  when  he  ceased  to 
collect  rents,  for  he  did  not  remember  when  the  premises  were 
conveyed.  The  date  of  the  deed  to  the  plaintiff  was,  as  we 
have  shown,  November  22,  1882.  He  ceased  to  collect  the 
rent  in  that  year,  and  it  is  quite  apparent  that  he  intended  to 
be  understood  that  he  collected  the  rents  down  to  the  time  that 
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the  premises  were  conveyed  and  then  stopped.  Again,  lie  testi- 
fied :  "  The  conveyance  made  by  Wolff  to  Minton  was  with 
my  consent.  I  had  authorized  Iiim  for  some  time  to  sell  the 
property ;  he  was  authorized  to  sell  the  property  and  to  pay 
me  the  difference  after  it  was  sold  from  the  balance  in  his 
hands.  There  were  no  writings  about  it.  Mr.  Wolff  acted  as 
my  broker.  Tliat  is  the  amount  of  it ;  I  employed  him.  He 
was  my  broker  in  the  matter  of  borrowing  the  money  in  con- 
nection with  the  transactions  in  which  I  raised  the  money. 
They  were  transactions  of  a  mercantile  character."  Steward 
further  stated  that  his  debt  had  been  paid  off ;  that  he  did  not 
know  of  the  transaction  between  Wolff  and  Minton  at  the 
time  the  property  was  sold  on  that  particular  day,  or  what 
consideration  passed  between  them.  He  could  not  tell  the 
precise  amount,  but  had  a  general  idea  of  the  amount,  and 
could  not  tell  whether  his  debt  was  paid  before  or  after  the 
conveyance  to  Minton.  Wolff  testified  that  the  sale  to  Min- 
ton "  was  made  after  conversation  with  Mr.  Steward  upon  the 
subject  and  with  his  authority."  This  testimony,  with  the 
inference  to  be  drawn  therefrom,  appears  to  us  to  clearly 
establish  the  facts  as  above  stated,  and  consequently  to  take 
the  case  out  of  the  general  rule. 

We  are  also  of  the  opinion  that  Steward  is  now  estopped 
from  asserting  or  maintaining  any  claim  to  the  title  or  right 
to  redeem.  As  we  have  seen,  the  sale  to  the  plaintiff  was  made 
with  his  knowledge,  consent  and  authority.  It  was  made  by 
his  broker  who  was  employed  for  that  purpose,  and  authorized 
to  sell.  Steward  had  the  benefits  of  the  proceeds  of  the  sale. 
The  thirty  thousand  dollar  mortgage  was  assumed  by  the  plain- 
tiff and  Steward  says  his  debt  to  Wolff  was  paid.  Wolff  says 
the  balance  of  the  purchase-price  after  paying  taxes,  etc.,  was 
applied  by  him  on  Steward's  indebtedness.  Steward  has  ever 
since  acquiesced  in  the  sale  and  still  continues  to  do  so.  Can 
he  now,  after  reaping  the  benefits,  be  permitted  to  complain 
of  the  transaction  and  establish  a  claim  to  the  property  ?  We 
think  not  It  would  be  in  violation  of  well-established  rules, 
and  contrary  to  the  principles  of  equity.     ( Wilson  v.  jPar- 
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8haU,  27  N.  Y.  S.  K.  178 ;  Oennerich  v.  Ulrich,  35-  id.  144 ; 
NoQdon  V.  Glen^  2  id.  661 ;  McNeil  v.  Tenth  National  Banky 
46  N.  Y.  325 ;  Merchcmts^  Bank  of  CamAida  v.  Limngstony 
74  id.  223.) 

The  other  questions  involved  have  been  recently  disposed 
of.  {Pappenheim  v.  Metropolitan  E,  B,  Co.^  40  N.  Y.  S.  R» 
445 ;  128  N.  Y.  436 ;  Lynch  v.  Sarne,  129  id  274.) 

The  judgment  should  be  affirmed,  with  costs. 

All  concur.' 

Judgment  affirmed. 

WiixiAM  LocKwooD  et  al.,  Respondents,  v,  Edward  B. 

Bartlett  et  al..  Appellants. 

Under  the  Quarantine  Law  of  this  state  (Chap.  358,  Laws  of  1868,  as 
amended  by  chap.  592,  Laws  of  1865),  and  the  United  States  Statutes 
(§§  4792,  4798),  the  health  officer  of  the  port  of  New  York  is  clothed 
with  power  to  use  means  to  protect  the  public  against  coiUagia  from 
infected  vessels  and  cargoes  arriving  at  that  port. 

Under  the  provisions  of  the  Quarantine  Act  (Chap.  358,  Laws  of  1863,  as 
amended  by  chap.  592,  Laws  of  1865),  which  declares  that  "whenever  any 
expense  shall  be  incurred  by  the  health  officer,  or  whenever  any  services 
shall  be  rendered  by  him  or  his  employes  in  the  discharge  of  the  duties 
imposed  upon  him  by  law  in  relation  to  vessels,  merchandise  ♦  *  ♦ 
imder  quarantine,  such  expense  and  services  shall  be  paid  for,  by  the 
master  of  the  vessels  "  to  the  health  officer,  and  shall  be  a  lien  on  the 
vessels,  merchandise,  etc,  such  charges  can  only  be  incurred  through 
the  official  action  or  in  execution  of  the  orders,  of  the  health  officer,  and 
are  subject  to  his  control;  to  create  the  lien,  his  official  sanction  and 
responsibility  are  essential. 

In  an  action  to  recover  damages  for  the  alleged  unlawful  taking  and  deten- 
tion of  certain  cargoes  of  rags  imported  by  plaintiffs,  it  appeared  that  the 
warehouse  of  the  defendants,  who  composed  the  firm  of  B.  &  Co.,  had, 
under  the  advice  and  with  the  approval  of  the  health  officer  of  the  port  of 
New  York  and  of  the  health  commissioner  of  Brooklyn,  been  designated 
by  the  secretary  of  the  treasury  as  a  warehouse. for  the  storage  and  disin- 
fection of  imported  rags.  Bobbins'  Beef  had  also  been  designated  as 
another  place  for  disinfection.  In  pursuance  of  this  authority  the  col- 
lector sent  one  cargo  of  the  rags  for  disinfection  to  the  warehouse  of 
B.  &  Co.,  and  another  to  Bobbins'  Beef.  Held^  that  what  was  done  in 
transferring  the  rags  from  the  vessels  to  the  selected  warehouses  was 
within  the  power  of  the  health  officer,  and  so  that  the  charges  for  light* 
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erage  paid,  in  accordance  with  the  custom,  by  B.  &  Co.  on  the  rags  sent 
to  their  warehouse,  and  the  usual  charges  for  storage  for  the  time  the 
goods  properly  remained  in  said  warehouse  were  a  lien  upon  t)ie  rags. 

The  quarantine  regulations  promulgated  by  the  health  officer  contained  a 
provision  to  the  efifect  that  a  vessel  with  rags  from  healthy  ports  would 
be  required  to  furnish  satisfactory  evidence  that  the  rags  were  gathered 
in  districts  where  no  suspicion  of  cholera  existed;  in  default  of  which 
the  cargo  would  be  subject  to  the  regulation  applicable  to  rags  from  an 
infected  port..  The  evidence  required  was  an  affidavit  of  the  shipper, 
and  the  certificate  of  the  United  States  consul  at  the  port  of  shipment 
**  that  the  person  making  the  affidavit  is  a  man  of  good  character  and 
entitled  to  credit.  "  The  rags  in  question  came  from  a  healthy  port. 
There  was  an  affidavit  of  the  shipper,  as  required,  but  the  consular  cer- 
tificate did  not  contain  the  statement  required  as  to  the  character  of  the 
affiant.  Held,  that  the  proof  was  defective  and  the  rags  were  properly 
held  subject  to  said  regulation. 

A  company  had  established  disinfecting  works  at  Bobbins*  Reef  and  was 
employed  by  the  health  officer  to  perform  that  work.  The  lighterage 
charges  on  the  cargo  delivered  there  were  paid  by  B.  &  Co.  The  rags 
delivered  to  that  firm  were  disinfected  by  it,  the  work  being  done  with- 
out any  employment  or  direction  of  the  health  officer,  and  without 
approval  by  him  of  the  work  or  the  charge  therefor.  Said  firm  refused 
to  deliver  the  rags  in  its  warehouse  to  plaintiffs  unless  the  bills  for  light- 
erage and  disinfection  were  paid,  They  were  paid  by  plaintiffs  under 
protest,  and  the  rags  were  thereupon  delivered  to  them.  Held,  that  the 
charges  for  disinfection  were  not  brought  within  the  statute,  as  they 
had  not  the  official  sanction  of  the  health  officer;  and  so,  that  B.  &  Co. 
had  no  lien  therefor,  and  so  far  as  defendants  required  the  payment  of 
those  charges  as  a  condition  of  delivery,  they  were  chargeable  with 
duress  of  property  and  plaintiffs  were  entitled  to  recover  back  the  same. 

S.,  the  health  officer  was  made  a  party  defendant,  the  complaint  charging 
a  conspiracy  between  him  and  the  other  defendants  for  the  purpose  of 
enabling  them  to  create  the  charges  and  assert  the  lien.  The  jury  failed 
to  agree  upon  a  venlict  as  to  S.,  but  rendered  a  verdict  against  the  other 
defendants,  which  plaintiffs  consented  to  and  did  accept.  It  was  claimed 
that  the  verdict  was  ineffectual  to  sustain  a  judgment  against  the  defend- 
ants other  than  S.  Held,  untenable;  that  the  charge  of  conspiracy  was 
not  necessarily  a  controlling  element  and  did  not  require  a  verdict  for  or 
against  all  of  the  defendants  jointly;  that  plaintiffs  having  accepted  the 
verdict  there  was  no  further  support  for  the  action  against  S.,  and  as  the 
action  was  in  tort  a  verdict  against  the  other  defendants  was  proper. 

(Argued  October  15,  1891;  decided  December  22,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
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made  November  7, 1889,  which  modified,  and  affirmed  as  modi- 
fied, a  judgment  in  favor  of  plaintiffs  entered  upon  a  verdict. 

The  plaintiffs  were  the  owners  and  consignees  of  a  quantity 
of  rags  imported  from  Hiogo,  Japan,  in  ship  Vigilant,  which 
arrived  at  the  port  of  New  York,  May  30, 1885,  and  imported 
from  Leghorn,  Italy,  in  bark  Battaglia,  which  arrived  at  same 
port  June  6,  1885. 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  sustained  by  the  plaintifib  by  reason  of  the  wrongful  taking 
and  detention  of  the  rags,  and  to  obtain  the  possession  of  which 
they  were  required  to  and  did,  under  protest,  pay  the  appel- 
lants a  large  sum  of  money  claimed  for  the  expenses  of  car- 
riage, disinfection  and  storage  for  which  charges  were  made. 
And  they  allege  that  this  was  consummated  by  conspiracy 
between  the  defendants  Bartlett,  Woodruff  and  Nitchie,  part- 
ners constituting  the  firm  of  E.  B.  Bartlett  &  Co.,  and  the 
defendant  Smith.  The  defense  was  founded  upon  the  alleged 
right  through  the  authority  derived  from  the  United  States 
treasury  department,  the  collector  and  health  officer  of  the  port 
of  New  York.     The  defendant  Smith  was  the  health  officer. 

In  December,  1884,  E.  B.  Bartlett  &  Co.  requested  the 
United  States  treasury  department  to  select  their  warehouse  in 
the  city  of  Brooklyn,  and  known  ss  the  Baltic  Stores  as  a 
warehouse  for  the  storage  and  disinfection  of  imported  rags. 
The  matter  of  the  landing  and  storage  of  rags  there  for  that 
purpose  was  referred  to  the  health  officer,  who  deemed  it  a 
proper  place,  and  thereupon  the  treasury  department  approved 
the  selection  and  instructed  the  collector  of  customs  that  where 
rags  requiring  disinfection  form  part  of  a  cargo,  they  be  placed 
on  lighters  and  taken  to  the  place  so  designated,  and  if  the 
whole  cargo  of  a  vessel  was  rags,  they  should  be  unloaded  at 
that  place. 

On  June  3,  1885,  the  collector,  by  general  order,  directed 
the  inspector  on  board  the  ship  Yigilant  to  send  to  the  Baltic 
Stores  all  merchandise  for  which  no  permit  or  order  had  been 
received  by  him  to  the  contrary  of  such  direction,  except 
articles  of  the  character  there  mentioned.     Hags  were  not 
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within  the  exception.  And  June  ninth,  under  that  general 
order,  the  collector  directed  snch  inspector  to  send  on  bonded 
lighters  to  Baltic  Stores  for  disinfection  all  rags  on  die  Vigilant 
for  which  no  permit  had  been  received.  This  was  done 
accordingly.  And  certificates  were  afterwards  made  by  the 
United  States  inspector  of  rags  that  they  were  disinfected. 

With  a  view  to  the  objection  of  the  health  anthorities  of 
Brooklyn  to  the  storage  of  rags  at  the  Baltic  Stores  for  that 
purpose,  permission  was  given  to  the  disinfecting  company  to 
establish  disinfecting  works  at  quarantine.  This  was  done  at 
Bobbins'  Reef.  On  or  about  June  19,  1885,  pursuant  to  the 
direction  of  the  collector,  the  rags  on  the  bark  Battaglia  were 
unloaded  and  by  bonded  lighters  taken  to  Bobbins'  Beef  for 
disinfection.  The  lighterage  charges  were  paid  by  E.  B.  Bart- 
lett  &  Co.,  and  the  bill  for  them  and  for  disinfection  and  stor- 
age was  made  out  to  their  credit  against  the  plaintiffs,  amount- 
ing to  $4,904.90,  on  account  of  the  rags  taken  from  the  Vigilant, 
and  $409.25  on  account  of  those  taken  from  the  Battaglia,  and 
they  refused  to  deliver  the  rags  to  the  plaintiffs  unless  those 
bills  were  paid.  They  were  paid  by  plaintiffs,  under  protest, 
about  October  9,  1885,  and  the  rags  were  then  delivered  to 
them.  The  trial  court  instructed  the  jury  that  the  defendants, 
other  than  Smith,  were  liable  to  the  plaintiffs  for  the  amount 
80  paid,  with  interest  from  the  time  of  payment,  and  directed 
them  to  find  accordingly ;  and  submitted  to  them  the  question 
whether  the  plaintiffs  were  entitled  to  recover  any  and  what 
amount  of  further  damages  arising  out  of  the  taking  and  deten- 
tion of  the  property.  Also  submitted  to  the  jury  the  question 
of  liability  of  the  defendant  Smith.  The  jury  were  unable 
to  agree  on  verdict  for  or  against  him,  and  they  found  a  ver- 
dict against  the  other  defendants  for  $8,000.  Judgment  was 
entered  against  them  accordingly,  with  costs.  The  General 
Term  reduced  the  recovery  of  damages  to  the  amount  paid  by 
the  plaintiffs  to  those  defendants,  with  interest,  and  as  so  modi- 
fied affirmed  the  judgment. 

Further  facts  are  stated  in  the  opinion. 
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Wm.  W,  Goodrich  for  appellants.  E.  B.  Bartlett  &  Co.  had 
the  right  to  detain  the  goods'under  the  order  of  the  collector 
of  customs  and  under  the  United  States  statutes,  (U.  S.  R. 
S.  §§  2774,  2807,  2826,  2963,  2965,  2969,  4792,  4793.)  K  B. 
Bartlett  &  Co.  did  not  have  control  of  tlie  delivery  of  the  rags. 
The  goods  were  in  the  possession  and  under  the  control  of  the 
collector  of  the  port  and  of  the  United  States.  (  U.  S.  v.  Mat*- 
dcynald^  2  Cliff.  271 ;  Clark  v.  Peaslee^  1  id.  545.)  E.  B. 
Bartlett  &  Co.  had  the  right  to  detain  the  goods  under  the 
authority  conferred  upon  the  health  oflBcer  of  the  port  of  New 
York,  by  the  laws  of  the  state  of  New  York.  (Laws  of  1863, 
chap.  358,  §  28.)  The  judgment  entered  upon  the  verdict 
should  be  set  aside  on  the  ground  that  there  was  no  verdict. 
(Code  Civ.  Pro.  §  1186 ;  Soria  v.  Davidson^  9  Civ.  Pro.  Bep. 
23 ;  Wolfw  G.  Lis.  Co.,  43  Barb.  400;  VariSehaick  v.  Trotter, 
8  Cow.  599 ;  Porter  v.  Mouyit,  45  Barb.  422.) 

Charles  W.  Bangs  for  respondents.  The  verdict  upon 
wliich  the  judgment  was  entered  was  proper  and  sufficient  in 
form,  and  vaUd  in  effect.  (Code  Civ.  Pro.  §§  1106,  1204 ; 
Murray  v.  N.  Y.  L.  Ins,  Co.,  96  N.  Y.  614 ;  Train  v.  Taylor, 
51  Hun,  215 ;  Warner  v.  N.  Y.  C.  <&  IT.  li.  li.  Ji.  Co.,  52  N. 
Y.  437 ;  JIack  v.  //.  7?.  P.  P.  Co.,  56  How.  Pr.  108 ;  Priggs 
V.  Milton,  99  N.  Y.  531.)  The  action  being  one  in  tort,  for 
wrongful  injury  to  plaintiffs'  property,  a  separate  judg- 
ment against  Bartlett  &  Co.  could  be  rendered  and  entered. 
(Code  Civ.  Pro.  §  1204;  Mcintosh  v.  Ensign,  28  N.  Y. 
169;  BrumskiU  v.  James,  11  id.  294;  Dominick  v.  Backer^ 
3  Barb.  17;  Mmtfort  v.  Hughes,  3  E.  D.  Smith,  591; 
L.  0.  Co.  V.  S.,  etc.,  Co.,  42  Hun,  153;  Fay  v.  Lynch, 
17  Wkly.  Dig.  348;  Cooley  on  Torts,  126;  Ilutchins  v. 
Hutchins,  7  Hill,  104 ;  Yerplank  v.  Yan  Buren,  76  K".  Y. 
259 ;  Wood  v.  Amoy^y,  105  id.  278 ;  Jmies  v.  Baker,  7  Cow. 
445;  Place  v.  Minster,  65  K.  Y.  89.)  The  direction  by 
the  court  of  a  verdict  against  E.  B.  Bartlett  &  Ca  was 
proper.  (U.  S.  R  S.  §  2505 ;  Badger  v.  Guiterez,  111  U.  S. 
734 ;  Tracy  v.  Swartwort,  10  Pet.  80 ;   Conrad  v.  Ins.  Co.^  6 
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id.  262 ;  Underhood  v.  Green,  42  N.  Y.  140.)     The  claim  that 
Woodruff  and  Nitchie,  Bartlett's  partners  in  the  lirm  of  E.  B. 
Bartlett  &  C/O.,  were  not  liable,  and  that  the  complaint  should 
have  been  dismissed  as  to  them,  is  untenable.     {F,  S.  Inst  v. 
Bank,  80  N.  Y.  170.)     The  objections  to  the  admission  of  tes- 
timony of  transactions  with  Dr.  Smith  when  Mr.  Bartlett  was 
not  present,  and  of  transactions  with  Mr.  Bartlett  when  Dr. 
Smith  was  not  present,  are  untenable.     {Place  v.  Minster ^  65 
N.  Y.  89-105 ;  Yerplanlc  v.  Van  Buren,  76  id.  260 ;  Apthorp 
V.  Comstocky  2  Paige,  482.)     The  amount  of  the  verdict  and 
judgment,  at  least  as  modified  by  the  General  Term,  is  proper. 
{Harmony  v.  Bingham^  12  N.  Y.  112 ;  BrUjga  v.  Boyd,  56 
id.  293.)     Upon  tliis  appeal,  this  court  will  not  determine  or 
review  any  question  of  fact  arising  upon  conflicting  evidence 
in  the  court  below.     (Code  Civ.  Pro.  §§  1337,  1338 ;  Greeny, 
Fortier,  80  K.  Y.  640 ;  Bigelow  v.  Legg,  102  id.  652 ;  Plati 
V.  Piatt,  58  id.  646;  In  re  Bull,  111  id.  624;  Goodwin  v. 
ConJdin,  85  id.  21 ;  In  re  Boss^  87  id.  514 ;  I^eople  v.  F\ench, 
92  id  306  ;  Davis  v.  Leopold,  37  id.  620  ;  Uavlford  v.  B.  li. 
Co,^  53  id.  654;  N.  Bank  v.  Westcott,  118  id.  473 ;  Dillim  v. 
CockcrofU  90  id.  649  ;  Bines  v.  Dauchy,  82  id.  473 ;  CoUigan 
V.  ScoU,  58  id.  670 ;  Provost  v.  McEncroe,  102  id  660.) 

Bkadley,  J.  The  question  of  the  liability  of  the  defend- 
ants other  than  Smith,  as  presented  at  the  trial,  was  by  the 
parties  treated  as  one  of  law  only,  so  far  as  related  to  the  claim 
for  the  money  paid  by  the  plaintiffs  to  obtain  the  possession  of 
the  goods,  and  to  which  amount  the  modification  of  the  judg- 
ment by  the  General  Term  reduced  the  recovery.  And  if 
there  was  any  evidence  to  support  it  to  that  extent,  the  direc- 
tion of  a  verdict  for  that  sum  was  without  error,  unless  the 
exceptions  having  relation  to  the  nature  of  the  action,  or  the 
eflBciency  of  the  verdict,  were  well  taken.  ( WlncheU  v.  Hicks, 
18  N.  Y.  658 ;  Dillxm  v.  Cockcroft,  00  id.  649.) 

The  plaintiffs  were  the  owners  of  the  rags,  and  they  were 
unconditionally  entitled  to  possession  of  them,  and  without 
payment  of  the  charges  asserted  against  them,  unless  by  force 
SicKELs — YoL.  LXXXV.        44 
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of  some  rule  of  law,  regulation  or  authority  the  goods  were 
lawfully  taken  and  detained  for  the  alleged  purposes  and  sub- 
jected to  the  lien  of  charges  for  carriage,  disinfection  and 
storage,  or  for  some  portion  of  them.  The  defendants  contend 
that  the  rags  were  taken  and  treated  pursuant  to  legal  authority^ 
and  that  the  amount  of  the  charges  so  claimed  was  a  lien  upon 
the  property,  by  which  was  justified  the  refusal  of  Bartlett  & 
Co.,  until  payment  was  made,  to  deliver  it  to  plaintiffs. 

Sanitary  regulations  are  properly  and  necessarily  provided 
for  and  applied  at  ports  of  entry  for  vessels  and  cargoes  from 
foreign  countries.  And  the  liealth  officer  of  the  port  of  New 
York  is  clothed  with  power  to  use  means  to  protect  the  public 
against  contagia  from  infected  vessels  and  cargoes  arriving 
there  from  elsewhere,  pursuant  to  the  statute  "  establishing  a 
quarantine,  and  defining  the  qualifications,  duties  and  powers 
of  the  health  officer  for  the  harbor  of  New  York."  (L.  1863, 
ch.  358  ;  L.  1865,  ch.  592.)  And  it  is  provided  by  the  statutes 
of  the  United  States  that  the  quarantine  and  other  restraints 
established  by  the  health  laws  of  any  state  respecting  any  ves- 
sels arriving  in  any  port  thereof  shall  be  observed  by  the 
officers  of  customs,  etc.,  and  all  such  officers  of  the  United 
States  shall  faithfully  aid  in  the  execution  of  such  quarantine 
and  health  laws,  and  as  they  shall  be  directed  from  time  to 
time  by  the  secretary  of  the  treasury.  (U.  S.  K.  S.  §  4792.) 
And  whenever,  by  the  health  laws  of  any  state  or  by  the  regu- 
lations made  pursuant  thereto,  any  vessel  arriving  within  the 
collection  district  of  such  state  is  proliibited  from  coming  to 
the  port  of  entry  or  delivery,  and  such  health  laws  require  or 
permit  the  cargo  of  the  vessel  to  be  unladen  at  some  other 
place  within  or  near  tlie  district,  the  collector,  after  due  report 
to  him,  may  grant  his  warrant  or  permit  for  the  unlading  or 
the  charge  thereof  under  the  care  of  the  surveyor  or  of  an 
inspector  at  some  other  place  where  such  health  laws  permit, 
and  upon  the  conditions  and  restrictions  which  shall  be  directed 
by  the  secretary  of  the  treasury.  (Id.  §  4793.)  The  rags 
were  free  from  duty,  and  the  only  ground  upon  which  the 
detention  of  them  from  the  plaintiffs  could  lawfully  be  justi- 
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fied,  Ib  tliat  it  was  with  a  view  to  tlie  protection  of  the  public 
health.  This  was  apparently  the  object,  and  w^hether  the 
action  was  duly  liad  for  that  purpose  remains  to  be  considered. 

By  reference  to  orders  and  circulars  from  the  treasury 
department  to  the  collector  and  through  the  latter,  as  well  a& 
by  regulations  of  the  healdi  officer,  it  appears  that  provision 
was  made  with  a  view  to  such  protection. 

In  the  quarantine  regulations  promulgated  by  the  health 
officer  in  August,  1884,  was  the  provision  that  vessels  with 
cargo  wholly  or  in  part  rags  from  an  infected  port  or  district 
would  not  be  given  pratique,  "  vessels  with  rags  from  healthy 
ports  would  be  required  to  furnish  satisfactory  evidence  that 
they  had  been  gathered  in  districts  where  no  suspicion  of 
cholera  existed,  in  default  of  which  the  cargo  would  be  sub- 
ject to  the  regulation  which  related  to  such  a  cargo  from  an 
infected  port."  And  that  tlie  evidence  "  must  consist  of  an 
affidavit  made  by  the  original  shipper  before  the  U.  S.  consul 
at  the  port  of  shipment  that  the  rags  have  not  been  gathered 
in  cholera-infected  districts  and  the  certificate  of  such  consul 
that  the  person  snaking  t/is  affidavit  is  a  man  of  good  char- 
acter amd  entitled  to  credit^'*  In  the  consular  certificate 
annexed  to  the  affidavit  of  the  shipper  of  rags  on  the  Vigilant 
the  requirement  relating  to  the  character  and  credit  of  the 
affiant  was  not  observed. 

By  circular  issued  by  the  secretary  of  the  treasury  in 
November,  1884,  the  unlading  of  rags  from  infected  ports> 
amongst  which  were  classed  France,  Italy  and  all  Mediterranean 
and  French  ports,  was  prohibited,  and  it  was  directed  that  no 
old  rags  should  be  landed  at  any  port  of  the  United  States, 
except  on  a  certificate  of  the  XJ.  S.  consular  officer  at  the  port 
of  departure  that  they  were  not  gathered  or  baled  at  or  shipped 
from  any  infected  place  or  any  region  contiguous  thereto,  and 
that  the  order  would  not  be  construed  to  allow  the  unlading 
of  any  old  rags,  except  upon  the  usual  permit  of  the  local 
quarantine  or  health  officers.  This  circular  directed  to  officers 
of  customs  and  others,  was  in  harmony  with  the  regulations 
of  the  health  officer  and  in  aid  of  their  enforcement. 
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In  December  tollowing,  another  circular  of  the  secretary  of 
the  treasury  in  like  manner  issued  to  the  collector  of  customB, 
directed  that  no  old  rags  except  those  afloat  before  January  1, 
1885,  on  vessels  bound  directly  to  the  United  States,  should 
be  landed  there  from  any  vessel,  except  upon  disinfection  at 
the  expense  of  the  importers.  And  on  January  12,  1885,  in 
a  circular  of  the  secretary  of  the  treasury  to  the  collector  of 
the  port  of  New  York,  and  in  which  was  approved  the  selec- 
tion of  the  Baltic  Stores  as  a  place  for  storage  and  disinfec- 
tion of  rags,  it  was  provided  that  where  an  entry  should  be 
presented  for  rags  which  had  not  been  disinfected,  it  should 
be  accepted,  but  the  permit  to  land  should  be  coupled  with  the 
condition  that  the  rags  be  taken  to  the  proper  storenouse  for 
disinfection,  and  only  be  delivered  therefrom  upon  a  further 
permit  issued  by  the  collector  upon  the  certificate  of  the 
inspector  in  charge  of  the  store  that  the  requirements  of  the 
circular  had  been  complied  with.  Following  this  and  on  Janu- 
ary fourteenth,  the  collector  by  his  order  directed  that  on  entry 
of  old  rags  shipped  on  and  after  the  first  of  that  month,  and 
which  had  not  been  disinfected  prior  to  importation,  the  per- 
mit would  have  written  on  the  face  of  it  directions  to  the 
inspector  to  send  the  rags  to  the  Baltic  Stores  by  bonded  light- 
ers for  disinfection.  This  is  in  the  main  the  situation  as  repre- 
flented  by  the  regulations,  orders  and  circulars  on  the  80th 
of  May,  1885,  when  the  ship  Vigilant,  with  the  rags  from 
Hiogo,  Japan,  arrived.  And  a  permit  or  pass  was  issued  by 
the  deputy  health  officer  giving  the  vessel  permission  to  pro- 
ceed, but  preceding  the  words  of  permission,  and  opposite 
"  Cargo  General "  were  the  words  "  rags  excepted."  This,  as 
explained  by  the  evidence  of  the  health  officer,  meant  that  the 
vessel  be  allowed  to  proceed  to  the  dock  and  discharge  its 
cargo  other  than  rags.  And  this  is  a  reasonable  interpretation 
of  the  permit  in  that  respect.  The  witness  said  this  was  the 
usual  custom  at  the  port  in  respect  to  certain  articles  to  expedite 
delivery  to  merchants.  After  the  general  order  of  the  col- 
lector to  send  to  the  Baltic  Stores  all  the  merchandise,  with 
fipecific  exceptions,  on  the  Vigilant  for  which  no  permit  had 
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been  received  by  the  inspector  on  board  to  the  contrary  of 
such  direction,  had  been  ifisued,  and  on  Jnne  fifth  the  collector 
was  instructed  by  circular  from  the  secretary  of  the  treasury, 
that  as  to  rags  "  per  Vigilant,"  which  importers  claimed  were 
mostly  on  board  before  January  first,  to  submit  the  matter  to 
the  health  ofiicer  and  to  be  governed  by  him  in  respect  to  it. 
After  his  attention  was  called  by  the  collector  to  this  instruc- 
tion, the  health  officer  concluded  a  lengthy  communication  of 
date  June  6, 1885,  to  the  collector  as  follows :  "  It  seems,  there- 
fore, advisable  that  for  the  present  the  rule  of  disinfection 
should  be  general,  and  that  for  reasons  which  have  been  set 
forth  the  rags  on  the  Vigilant  should  not  be  an  exception  to 
the  rule,"  The  collector  thereupon  and  on  June  ninth  directed 
the  inspector  in  charge  of  the  ship  Vigilant  (under  general 
order  of  the  June  third)  to  send  on  bonded  lighters  to  the 
Baltic  Stores  all  rags  for  which  no  permit  had  been  received. 
This  was  done  and  it  and  what  followed  in  respect  to  the  rags 
on  the  Vigilant  resulted  in  tlie  consequences  of  which  the 
plaintifis  complain. 

On  June  tenth,  the  h^lth  officer  made  a  certificate  to  the 
effect  that  the  rags,  "  per  ship  Vigilant  from  Hiogo  (Japan), 
to  be  disinfected,  are  not  from  a  cholera-infected  port"  But 
by  it  he  treats  the  rags  subject  to  disinfection,  in  accordance 
with  his  letter  of  the  sixth  of  June  to  the  collector.  The  sec- 
retary of  the  treasury  relieved  his  department  from  further 
responsibility  on  the  subject  of  disinfection  of  rags  by  his 
circular  of  June  tenth,  by  which  it  was  ordered  that  all  circu- 
lars of  the  department  concerning  the  disinfection  of  imported 
old  rags  were  revoked ;  and  that  all  of  them  thereafter  imported 
from  foreign  countries  should  be  admitted  to  entry  at  the  custom- 
house upon  tlie  production  of  permits  from  the  health  officers  at 
the  port  of  importation,  duly  authorizing  the  landing  of  them  ; 
and  that  vessels  carrying  old  rags  would  be  detained  by  the 
(quarantine  officers  and  held  subject  to  the  order  of  the  proper 
health  authorities  at  the  port  of  destination.  And  two  days 
later,  by  another  circular  of  the  secretary  of  the  treasury,  the 
collector  was  directed  to  notify  the  proprietors  of  warehouses 
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where  disinfection  had  theretofore  been  effected  under  his 
(collector's)  supervision,  that  the  disinfection  of  old  rags  was 
under  the  exclusive  jurisdiction  of  the  health  officer,  and  must 
be  done  at  such  places  as  he  might  designate ;  and  that  the 
<le6ignation  of  their  warehouse  for  such  purpose  was  revoked. 
By  another  circular  of  the  secretary  of  the  treasury  to  the  col- 
lector, of  June  eleventh,  referring  to  the  desire  of  the  con- 
signees of  the  rags  per  Vigilant  to  be  governed  by  the  circular 
of  the  tenth,  he  advised  that  the  department  had  no  objection 
to  this  with  the  understanding  that  all  the  facts  be  first  sub- 
mitted to  the  health  officer.  It  seems  that  pursuarut  to  the 
pre-existing  regulations  on  the  subject,  the  disinfection  at  the 
Baltic  Stores  of  the  rags  taken  from  the  Vigilant  was  certi- 
fied by  the  United  States  inspector  of  rags  in  charge  of  the 
warehouse. 

The  rags  imported  in  the  Battaglia  were,  on  or  about  the 
nineteenth  of  June,  taken  by  lighters  to  Eobbins  Beef,  a  place 
in  quarantine  designated  by  the  health  officer  for  disinfection. 
The  specific  reference  made  to  the  regulations,  orders  and 
directions  of  the  health  officer  and  freasury  department  and 
the  execution  of  them  directed  by  the  collector  sufficiently 
show  the  manner  the  authority  was  given,  assumed  and  exer- 
cised in  taking  the  possession  of  the  rags  for  the  purposes 
there  indicated.  And  whatever  the  secretary  of  the  treasury, 
and  through  him  the  collector,  was  lawfully  pennitted  to  do  in 
that  respect,  was  in  aid  of  the  health  officer  and  in  observance 
of  the  health  laws  of  the  state.  The  direction  of  the  col- 
lector that  the  rags  be  sent  to  the  places  where  they  were 
taken  from  the  vessels,  was  pursuant  to  the  regulation  or 
requirement  that  they  should  be  disinfected,  and  it  may 
be  said  to  have  been  given  pursuant  to  direction  from  the 
secretary  of  the  treasury  and  in  aid  of  the  health  officer 
in  the  execution  of  his  official  power  by  the  observance  of  the 
regulations  made  by  him  in  that  behalf.  And  although  these 
rags  came  within  the  rule  or  regulation  adopted  by  him  for 
disinfection,  and  by  his  approval  and  advice  were  sent  to  the 
place  where  they  were  taken  for  that  purpose,  he  testified  that 
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lie  never  gave  any  order  for  tlie  disinfection  of  the  rags  on  either 
of  the  two  vessels.  While  his  regulations  provided  that  it  be 
done,  and  for  that  purpose  the  transfer  of  the  rags  from  the 
vessels  to  the  warehouses  was  necessary,  it  does  not  appear 
that  he  employed  anybody  to  do  it.  And  so  far  as  appears 
the  work  of  disinfection  was  not  conducted  under  tlie  super- 
vision or  control  of  the  health  officer,  nor  pursuant  to  his 
employment  of  the  disinfecting  company  which  owned  the 
machine  by  which  it  was  done,  or  of  E.  B.  Bartlett  &  Co., 
who  imder  an  arrangement  with  the.  company  operated  the 
machine  in  performance  of  the  work.  The  goods  were  sent 
to  the  warehouse  apparently  for  the  purpose  of  disinfection, 
and  they  assumed  to  do  it  without  any  employment  or  direc- 
tion of  the  health  officer,  and  did  it  without  any  approval  by 
him  of  the  efficiency  of  the  work  or  of  the  charges  resulting 
from  it.  This  method  of  creating  charges  against  imported 
goods  is  not  fairly  within  the  purpose  and  meaning  of  the 
statute,  which  provides:  "Whenever  any  expense  shall  be 
incurred  by  the  health  officer,  or  whenever  any  services  sliall 
be  rendered  by  him  or  liis  employes  in  the  discharge  of  the 
duties  imposed  upon  him  by  law  in  relation  to  vessels,  mer- 
chandise, baggage,  dunnage,"  etc.,  "under  quarantine  such 
expenses  and  services  shall  be  paid  for  to  the  health  officer  by 
the  master  of  the  vessels,"  etc.  (L.  1865,  ch.  592,  §  6) ;  and  such 
expenses,  services  and  charges  shall  be  a  lien  on  the  vessels, 
merchandise  and  other  property  in  relation  to  which  they  shall 
have  been  made  or  such  services  of  the  health  officer  shall 
have  been  rendered.  (Id.  §  7.)  The  difficulty  with  the  claim 
for  disinfection  is  that  the  company  or  persons  doing  it  had 
no  direction  of  the  health  officer  for  that  purpose,  nor  was  it 
done  by  his  employes.  The  statute  contemplates  that  charges 
of  this  character  shall  be  incurred  only  by  means  of  the  official 
action  or  in  executing  the  orders  of  the  health  officer  and  be 
subject  to  his  control  through  those  whom  he  may  employ  to 
perform  the  services.  His  official  sanction  and  responsibility 
were  essential  to  the  creation  in  invitum  of  charges  upon  the 
property  of  the  plaintiffs.     Those  for  the  alleged  service  of 
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disinfection  seem  not  to  have  had  such  support ;  and,  there- 
fore, were  not  a  lien  npon  the  rags.  But  this  difficulty  is  not 
necessarily  applicable  to  the  charges  for  lighterage  and  storage. 
The  Baltic  Stores  had,  under  the  advice  and  approval  of  the 
health  officer  of  the  port  of  New  York  and  the  health  com- 
missioner of  Brooklyn,  been  selected  and  designated  by  the 
secretary  of  the  treasury  as  a  warehouse  for  the  storage  and 
disinfection  of  imported  rags.  And  Bobbins  Beef  had  also 
been  duly  designated  as  another  place  for  disinfection  of  like 
goods.  The  collector,  under  his  authority,  in  view  of  the 
regulation  for  disinfection  of  the  rags  on  the  two  vessels 
adopted  by  the  health  officer,  was  justified  in  directing  as  he 
did  tlie  sending  of  the  rags  to  those  places,  and  the  expenses 
of  such  transfer  were  presumptively  a  lien  upon  the  property 
to  which  they  related.  No  specific  order  or  direction  of  the 
health  officer  is  essential  for  that  purpose.  It  is  sufficient  that 
it  was  done  pursuant  to  regulations,  within  his  power,  made 
by  him.  Of  course,  if  the  transfer  of  the  rags  to  those  places 
for  any  purpose  was  caused  by  collusion  or  conspiracy  between 
the  health  officer  and  Bartlett  &  Co.,  no  lien  in  behalf  of  the 
latter  could  result  for  the  charges  and  storage.  But  while  that 
was  charged  in  the  complaint,  it  was  not  supported  by  the 
verdict  taken  against  the  appellants  alone,  and  is  entitled  to  no 
consideration  in  the  case  as  now  presented.  The  question  is 
solely  one  of  power  and  authority  upon  the  assumption  that 
the  health  officer  acted  in  good  faith,  which  has  the  support  of 
presumption  since  the  jury  failed  to  find  a  verdict  against  the 
defendants  upon  that  issue.  In  view  of  what  has  already  been 
observed,  that  which  was  done  by  way  of  transfer  of  the  rags 
from  the  vessels  to  the  selected  and  designated  warehouses  for 
the  purposes  contemplated,  was  within  the  power  of  the  health 
officer  and  in  aid  of  the  exercise  of  which  the  direction  of  the 
collector  to  make  the  transfer  may  have  been  legitimately 
given  and  executed,  and  as  the  case  is  now  presented  it  must 
be  so  treated.  It  follows  that  the  charges  for  lighterage  paid 
by  Bartlett  &  Co.,  according  to  the  custom  in  such  cases,  and 
for  the  storage  in  their  Baltic  Stores  for  the  time  the  goods 
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properly  remained  there,  were  a  lien  upon  the  rags.  Bat  so 
far  as  the  defendants  required  the  payment  of  the  furtlier 
claim  for  disinfection  as  a  condition  of  the  delivery,  they  were 
chargeable  with  duress  of  property.  The  right  to  recover 
those  two  items  of  the  bill  and  each  of  them  is  challenged  by 
exceptions  taken.  It  is  unnecessary  to  consider  the  question 
whether  or  not  the  defendants  were  entitled  to  the  full  amount 
charged  for  storage,  as  there  is  no  basis  furnished  by  the 
evidence  to  sever  it. 

It  is  urged  that  there  was  no  verdict  effectual  to  support  the 
judgment,  because  it  was  found  only  against  the  defendants 
other  than  Smith  and  none  as  to  him  was  rendered  by  the  jury. 

Tlie  action  was  in  tort.  The  charge  of  conspiracy  in  the 
complaint  was  not  necessarily  tlie  controlling  element  of  its 
nature,  and  it  did  not  require  a  verdict  for  or  against  all  of  the 
defendants  jointly  upon  the  cause  of  action  there  alleged. 
The  defendant  Smith  was  not  chargeable  with  the  act  of 
refusal  to  deliver  the  property  to  the  plaintiffs,  nor  did  he 
receive  any  of  the  money  paid  by  them  to  obtain  the  posses- 
sion of  the  rags.  His  alleged  liability  was  founded  upon  the 
charge  of  conspiracy  and  collusion  with  the  other  defendants 
for  the  purpose  of  enabling  them  to  create  the  charges  and 
assert  the  hen  to  the  prejudices  of  the  plaintiffs.  And  as  the 
plaintiffs  consented  to  and  did  accept  the  verdict  against 
those  defendants,  it  is  difScult  to  see  any  further  support  for 
the  action  against  the  defendant  Smith  while  the  recovery  on 
the  verdict  remains  effectual.  In  Porte?*  v.  Mount  (45  Barb. 
422),  the  cause  of  action,  as  alleged  in  the  complaint,  was 
upon  a  joint  contract  of  the  defendants,  which  denies  to  that 
case  any  necessary  application  to  the  present  case.  The  money 
was  paid  by  the  plaintiffs  to  the  defendants  upon  bills  in  favor 
of  E.  B.  Bartlett  &  Co.,  who  refused  to  deliver  the  possession 
of  the  rags  to  the  plaintiffs  until  payment  was  made.  All  the 
members  of  that  firm  were  for  the  purposes  of  the  relief 
equally  chargeable  to  the  plaintiffs.  These  views  lead  to  the 
conclusion  that  the  judgment  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event,  unless  the  plaintiffs 
SiCKELs — Vol.  LXXXV.        45 
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sdpulate  to  reduce  the  recovery  of  damages  to  three  tbonsand 
one  hundred  and  eighty-two  dollars  and  fifty  cents,  and  in  that 
event  the  judgment  be  so  modified  and,  as  modified,  affirmed, 
without  costs  in  this  court  to  either  party. 

All  concur,  except  Potteb  and  Vann,  JJ.,  not  voting. 

Judgment  accordingly. 
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|M4_«e|  Jefferson  D.  Bernstein,  Bespondent,  v,  Henry  L.  Meech 

et  al..  Appellants. 

Defendants  entered  into  a  contract  in  writing  with  plaintiff  to  furnish  him 
a  hall  in  the  city  of  B.  for  four  performances  of  a  theatrical  company, 
plaintiff  to  receive  fifty  per  cent  of  the  gross  receipts.  Plaintiff  there- 
after wrote  to  defendants  inclosing  a  contract  for  them  to  sign,  by  the 
terms  of  which  he  was  to  receive  sixty  per  cent  of  the  gross  receipts, 
and  stated  in  his  letter  that  he  could  not  think  of  playing  for  leas. 
Defendants  returned  said  contract  unsigned,  with-  a  letter  stating  that 
they  already  had  a  contract  signed  by  plaintiff,  and  did  not  need  any 
other.  Defendants  subsequently,  having  received  from  plaintiff's  agent 
for  publication  certain  advertisements,  wrote  said  agent  expressing  sur- 
prise, and  stating  they  had  supposed  from  plaintiff's  letter  that  the  com- 
pany was  not  coming  to  B.,  and  that  the}-  could  not  arrange  for  the 
performances  on  the  dates  named.  This  letter  was  not  received  by  said 
agent  until  his  arrival  at  B.  to  make  arrangements  for  said  performances, 
to  which  place  the  letter  had  been  forwarded .  Plaintiff  with  his  com pany 
came  to  B.  in  due  time  to  perform  his  contract,  but  was  refused  the  use  of 
the  hall.  In  an  action  upon  the  contract,  the  court  refused  to  direct  a  ver- 
dict for  defendants,  but  submitted  to  the  jury  the  question  as  to  whether 
defendants  were  relieved  from  the  obligation  of  their  contract.  Held,  no 
error ;  that  defendants'  letter,  in  response  to  that  of  plaintiff  inclosing  the 
proposed  new  contract,  was  an  election  on  their  part  to  keep  the  executed 
contract  in  force,  which  operated  upon  the  rights  of  both  parties,  and 
so  the  contract  was  kept  alive  until  the  time  of  performance. 

Also  field,  that  while  the  amount  of  profits  plaintiff  would  have  realized 
liad  the  contract  been  performed,  were  not  susceptible  of  proof,  and  so 
not  recoverable,  plaintiff  was  entitled  to  recover  the  amount  of 
expenses  legitimately  and  necessarily  incurred  by  him  for  the  purposes 
of  the  performance  of  the  contract  on  his  part;  that  it  could  not  be 
assumed  plaintiff  would  have  lost  any  part  of  these  expenditures  had 
he  been  permitted  to  perform. 

Windmuller  v.  Pape  (107  N.  Y.  674),  distinguished. 

(xlrgued  December  1,  1891;  decided  December  22,  1891.) 
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Appbal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  1, 1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

This  wae  an  action  to  recover  damages  for  a  breach  of 
contract 

The  facts  are  sufficiently  stated  in  the  opinion. 

Leroy  Ancbnis  and  John  T.  Joyce  for  appellants.  The 
plaintiffs  letter  of  August  twelfth  was  a  positive  refusal  on 
his  part  to  perform  the  contract,  and  in  view  of  that  refusal 
the  defendants  not  only  had  the  right,  but  it  was  their  duty  to 
take  such  steps  as  were  necessary  to  find  other  employment  for 
their  Academy  of  Music  on  the  dates  named  and  thus  avoid 
loea  {Hough  v.  Brown^  19  N.  Y.  Ill ;  Rim  v.  Rencmld^ 
100  id.  256 ;  WindmuUer  v.  Pope^  107  id.  674 ;  Ilochster  v. 
De  La  Tour,  2  El.  &  Bl.  678 ;  DanieU  v.  Newton,  114  Mass. 
630 ;  Naaon  v.  HoU,  114  id.  541.)  Plaintiff  was  not  entitled 
to  recover  as  damages  the  expenses  incurred  by  him  in  paying 
salaries  of  his  company,  or  for  printing,  hotel  bills,  or  any  of 
the  items  proved  by  him.  {Schonberg  v.  Cheney,  3  Hun,  677 ; 
WaJc^&num  v.  W.  <&  W.  M.  Co.,  101  K  Y.  205  ;  Taylor  v. 
BraMey,  4  Abb.  Ct.  App.  Dec.  363 ;  Dart  v.  Laimhier,  107 
N.  Y.  664 ;  McDowdl  v.  Oyer,  21  Penn.  St.  417 ;  Sedg.  on 
Dam.  27,  30,  225 ;  Alder  v.  Kingsley,  16  M.  &  W.  117.) 
The  court  erred  in  charging  the  jury  that  plaintiff  was  entitled 
to  recover  a  reasonable  hotel  bill,  although  not  the  one  actually 
incurred  by  him. 

Herbert  P.  Bissdl  for  respondent  The  existence  of  the 
contract  and  its  breach  by  the  defendants  were  clearly  estab- 
lished by  the  -evidence.  {Butler  v.  Murray,  30  N.  Y.  88 ; 
Nichols  V.  /S  A.  R,  R.  Co.,  38  id.  131 ;  Heyne  v.  Blair,  62 
id.  19.)  The  rule  adopted  on  the  trial  was  the  proper  rule  of 
damages  to  be  applied  to  this  case,  under  all  the  circumstances. 
<1  Suth.  on  Dam.  110 ;  Griffin  v.  Culver,  16  N.  Y.  489 ;  AUen 
V.  McConihe,  124  id.  347;  Brigga  v.  D wight,  17  Wend.  71 ; 
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Vcmderslice  v.  NewUm^  4  N.  Y.  133 ;  WaJceman  v.  W.  <fe  IT. 
M.  Co.,  101  id.  209;  White  v.  MiUer,  71  id.  133;  Satchwdl 
V.  Williams,  40  Conn.  371 ;  FreeTna/n,  v.  Clvte,  3  Barb.  427  ; 
McKinnan  v.  McEwan,  42  Am.  Bep.  450,  and  note  461 ;  i/. 
ife  r.  iff.  Cb.  V.  /T^^  51  id.  642 ;  Brlgham  v.  Carlisle,  56  id. 
28 ;  Bla/nchard  v.  jF/y,  21  Wend.  342 ;  Samery  v.  IngersoUy 
46  Hun,  176 ;  Walsh  v.  TT.  /n«.  Cb.,  32  N.  Y.  440 ;  Jones  v. 
Osgood,  6  id.  223 ;  Langly  v.  Wadsworth^  99  id.  61 ;  Schile  v. 
Brohhaus,  80  id.  614.) 

Bradley,  J.  By  contract  of  date  August  4, 1887,  between 
the  parties,  the  defendants  agreed  to  furnish  to  the  plaintiff 
the  opera  house  known  as  the  Academy  of  Music,  in  the  city 
of  Buffalo,  December  twenty-second,  twenty-third  and  twenty- 
fourth,  for  four  performances  by  the  Jarbeau  Comedy  Com- 
pany, and  for  that  purpose  the  plaintiff  agreed  to  furnish  the 
services  of  that  company  during  that  time,  and  to  take  as  the 
consideration  fifty  per  cent  of  the  gross  receipts  of  all  sums 
realized  from  the  performances.  When  this  contract  was 
executed,  each  of  the  parties  had  the  right  to  assume  that  the 
other  would  observe  its  stipulations.  The  performances 
did  not  take  place,  and  the  reason  why  tliey  did  not,  tlie  plain- 
tiff charges,  was  attributable  to  the  breach  of  the  contract  by 
tlie  defendants.  The  purpose  of  this  action  was  to  recover 
damages  as  the  consequence.  The  controversy  involved  the 
construction  of  correspondence  had  between  the  parties  subse- 
quently to  the  making  of  the  contract  The  first  of  it  was  a 
letter  from  the  plaintiff  to  the  defendants  of  August  12, 1887, 
in  which  he  inclosed  a  written  paper  for  them  to  sign  as  a  con- 
tract to  the  effect  that  he  should  have  sixty  per  cent  of  the 
gross  receipts  of  the  performances,  and  he  stated  in  the  letter 
that  lie  could  not  think  of  playing  for  less.  When  the  defend- 
ants received  this  letter,  it  may  be  they  were  permitted  to 
understand  that  the  plaintiff  did  not  intend  to  have  his  company 
play  for  the  stipulated  portion  of  the  receipts  first  mentioned, 
and  to  treat  the  contract  as  rescinded  or  as  still  in  force  for  such 
puriK)8e  only  as  to  them  might  be  deemed  available.     The  view 
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which  was  taken  by  the  defendants  of  the  situation  was  repre- 
sented by  their  letter  of  date  August  thirteenth  to  the  plain- 
tiff, in  which  they  returned  the  contract  unsigned,  and  said 
they  did  so  "  for  the  reason  that  we  have  a  contract  signed  by 
you  and  do  not  need  any  other  for  the  appearance  of  Veniona 
Jarbeau  and  company  at  our  Academy  of  Music,  December 
22,  23,  and  24, 1887."  By  this  letter,  it  seems  that  the  defend- 
ants  did  not  intend  to  and  did  not  relinquish  any  rights  which 
tliey  had  under  the  contract  of  the  fourth  of  August  That 
agreement  then  remained  in  force,  and  if  the  plaintiff  failed 
to  perform  it  he  would  be  liable  to  the  defendants  for  the 
legitimate  consequences  of  his  default.  No  further  communi- 
cation was  had  between  the  parties  until  November  seven- 
teenth, when  the  plaintiff's  agent  in  his  letter  from  Chicago  to 
the  defendants  inclosed  advertising  clippings  to  them  for  pul)- 
lication,  and  added :  "  Please  keep  Miss  Jarbeau  before  the 
public  as  much  as  possible.  I  want  to  see  her  turn  them  away 
in  your  town,  and  she  will  if  conditions  are  equal.  If  you 
had  rather,  I  will  address  the  newspapers  myself."  In  that 
case  he  requested  that  the  names  of  newspaper  men  to  address 
be  furnished  him.  The  defendant,  who  was  absent  when  the 
letter  reached  Buffalo,  addressed  to  the  agent  at  Chicago, 
November  twenth-eighth,  a  letter  expressing  liis  surprise,  with 
the  remark  that  he  had  supposed  from  the  plaintiff's  letter  of 
the  twelfth  of  August,  that  his  company  was  not  coming  to 
Buffalo,  and  added  :  "  We  cannot  now  arrange  to  play  Vernona 
Jarbeau  "  the  dates  before  mentioned.  This  letter  was  for- 
warded to  Buffalo  and  did  not  reach  the  agent  until  December 
seventeenth  or  eighteenth,  when  he  came  there  to  complete 
the  advertising  and  make  the  arrangements  preparatory  to  the 
performance.  And  in  due  time  the  plain  tiff  with  his  company 
reached  Buffalo  to  perform  his  contract  with  tho  defendants. 
In  the  meantime  they  had  arranged  with  James  Brown  Potter 
Company  to  play  at  the  Academy  of  Music  on  those  days. 
And  the  plaintiff  was  refused  permission  for  his  company  to 
do  so.  Upon  this  state  of  facts,  the  question  was  presented 
whether  or  not  the  defendants  were  relieved  from  the  obliga- 
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tion  of  their  contract  with  the  plaintiff.  This,  in  view  of  the 
circumstances,  was  treated  by  the  trial  court  as  a  question  of 
fact  for  the  jury  and  exception  was  taken  to  refusal  to  direct  a 
verdict  for  the  defendants. 

It  is  urged  that  the  plaintiff's  letter  to  the  defendants  must 
be  treated  as  a  refusal  to  perform  and  as  a  breach  of  the  con- 
tract on  his  part,  which  relieved  them  from  its  obligation,  and 
afforded  to  the  defendants  a  right  of  action.  It  is  true  that 
when  one  of  the  parties  to  an  executory  contract  has  renounced 
it,  the  other  party  to  it  may  act  upon  the  assumption  of  such 
a  breach  before  the  time  for  performance  arrives.  ( Wind- 
muUer  v.  Pope,  107  N.  Y.  674.) 

But  in  the  present  case  that  proposition  is  not  necessarily 
applicable,  because  the  conclusion  was  not  required  as  matter 
of  law  that  there  was  a  renunciation  of  the  contract  by  the 
plaintiff,  nor  was  it  so  treated  by  the  defendants.  (Blackburn 
on  Sales,  §  744.)  And  whether  in  view  of  the  understanding 
of  the  parties  derivable  from  their  correspondence  the  defend- 
ants could  have  acted  upon  the  assumption  of  a  breach  by  the 
plaintiff,  and  was  justified  in  so  doing,  was  a  question  presented 
for  consideration  at  the  trial,  and  which  the  defendants  requested 
the  court  to  submit  to  the  jury.  The  refusal  of  the  court  to 
charge  further  than  it  had  already  charged  on  the  subject  was 
not  error,  because  by  the  charge  before  then  made  to  the  jury 
the  question  in  that  respect  had  with  ample  instructions  been 
fiilly  submitted  to  them. 

But  whatever  view  may  have  been  taken  of  the  right  of  the 
defendants  to  treat  the  contract  for  the  purposes  of  its  per- 
formance as  at  an  end  and  to  act  upon  that  assumption  when 
they  received  the  plaintiff's  letter,  they  disposed  of  that  ques- 
tion by  their  letter  to  him.  By  this  it  appeared  that  the 
defendants  elected  to  keep  the  contract  in  force  for  the  pur- 
poses for  which  it  was  made.  This  operated  alike  upon  the 
rights  of  both  parties,  and  the  plaintiff  was  justified  in  so 
understanding  it.  In  that  view  the  contract  was  kept  alive 
until  the  time  arrived  for  performance,  and  the  obligations  of 
the  defendants  no  less  than  those  of  the  plaintiff  for  that  pur- 
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poee  remained  effectaal.  {Johnstone  v.  MMmff^  L.  R.  [16 
Q.  B.  D.]  460 ;  Frost  v.  Knight,  L.  R.  [7  Exch.]  Ill ;  Zuck  v. 
McClure,  98  Penn.  St.  541.) 

There  was  no  error  in  the  refusal  of  the  court  to  direct  a 
verdict  for  the  defendants. 

Tlie  remaining  questions  have  relation  to  the  damages  which 
were  the  subject  of  the  plaintiff's  recovery.  The  general  rule 
on  the  subject  would  permit  him,  in  case  of  breach  by  the 
defendants,  to  recover  the  value  of  his  contract  And  that 
was  dependent  upon  the  receipts  to  be  realized  from  the  con- 
templated performances  by  the  plaintiff's  company.  The 
results  which  would  in  that  respect  have  been  produced  if  the 
company  had  been  permitted  to  perform  the  contract  were 
speculative,  and  by  no  probative  means  ascertainable.  It  is 
contended  on  the  part  of  the  defendants  that  recovery  could 
be  founded  on  no  other  basis,  and  therefore  the  plaintiff  could 
recover  nominal  damages  only.  The  value  of  the  contract  to 
the  plaintiff  was  in  the  profits,  and  in  the  amount  of  them 
which  may  have  been  realized  over  his  expenses  attending  its 
performance.  Those  profits  not  being  susceptible  of  proof, 
were  not  the  subject  of  recovery.  But  by  the  breach  of  the 
contract  by  the  defendants,  the  plaintiff  was  denied  the  oppor- 
tunity which  the  observance  of  it  could  have  given  him  to 
realize  fifty  per  centum  of  such  receipts  as  would  have  been 
produced  by  it.  His  loss  also  consisted  of  the  expenses  by 
him  incurred  to  prepare  and  provide  for  such  performance. 
While  the  plaintiff  was  unable  to  prove  the  value  in  profits  of 
his  contract,  he  was  properly  permitted  to  recover  the  amount^ 
of  such  loss,  as  it  appeared  he  had  suffered  by  the  defendants' 
breach.  {Griffin  v.  Colver,  16  N.  Y.  489.)  The  evidence 
warranted  the  conclusion  that  tlie  plaintiff,  through  his  agent^ 
made  preparations  for  the  performance  of  the  contracj,  and 
that  the  plaintiff  with  his  troupe  appeared  at  Buffalo,  prepared 
and  in  readiness  to  do  so.  The  amount  of  his  expenses 
incurred  for  the  purpose  of  such  performance  was  proved, 
and  they  were  the  basis  of  the  recovery.  It  is  unnecessary  to 
refer  specifically  to  the  items  of  those  expenses.     The  jury 
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were,  upon  the  evidence,  permitted  to  find  that,  to  the  amount 
of  the  recovery,  they  were  legitimately  incurred  for  the  pur- 
poses of  the  performance  of  the  contract,  and  that  with  a  view 
to  such  purpose  the  plaintiff  suffered  a  loss  to  that  extent. 
Those  expenses  may  be  deemed  to  liave  been  fairly  within 
contemplation  when  the  contract  was  made.  It  cannot  be 
agsumed  that  ^^y  p^^-  ^f  ^his  loss  would  have  been  sustained 
by  the  plaintiff  if  he  had  been  permitted  to  perform  hisi^m- 
tract.  And  assuming,  as  we  must  here,  that  the  exclusion  of 
the  plaintiff's  company  from  the  use  of  the  opera  house  at  the 
time  in  question  was  caused  by  the  defendants'  breach  of  the 
contract,  the  plaintiff's  loss,  equal  to  the  amount  of  his 
expenses  legitimately  and  essentially  incurred  for  the  purpose 
of  its  performance,  was  the  consequence  of  their  default  and 
properly  recoverable  by  him.  {Driggs  v,  Dwight^  17  Wend. 
71 ;  GUea  v.  O' Toole,  4  Barb.  261 ;  Taylor  v.  Bradley,  39  N. 
Y.  129,  142.)  These  views  lead  to  the  conclusion  that  none 
of  the  exceptions  were  well  taken,  and  that  the  judgment 
should  be  affirmed. 

All  concur,  except  Potteb,  J.,  not  voting. 

Judgment  afSrmed. 


Pell  Thompson  et  al..  Respondents,  v.   The  Manhattak 
Railway  Company  et  al..  Appellants. 

An  elevated  railroad  erected  in  a  city  street,  the  right  to  construct  and 
operate  which  has  not  been  obtained  bj  purchase  from  the  abutting 
owners,  or  by  proceedings  to  condemn,  is,  as  to  them,  an  illegal  structure, 
and  a  continuing  trespass  upon  their  rights,  from  the  time  it  was  built. 

Such  a» trespass  is  an  injury  to  the  inheritance,  and  a  person  seized  of  an 
estate  in  remainder  in  premises  abutting  upon  the  street,  may  mam- 
tain  an  action  for  an  injunction  against  the  railroad  company,  ''  founded 
upon  an  injury  done  to  the  inheritance,  notwithstanding  an  intervening 
estate  for  life."    (Cede  Civ.  Pro.  g§  1665,  1681.) 

(Arpuecl  December  4,  1891;  decided  December  22,  1891.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Comt  of 
Common  Pleas  of  the  city  and  county  of  New  York,  entered 
upon  an  order  made  February  11,  1890,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

Brainard  ToUea  for  appellants.  The  plaintiffs  had  no  right 
to  an  injunction  until  their  estate  vested  in  possession.  ( Uline 
V.  Jf.  Y.  a  i&  H.  R.  a.  jR.  Co.,  101  N.  Y.  98;  Pond  v.  M, 
K  R.  Co.,  112  id.  186;  Ottenot  v.  N.  Y.,  L.  E.  cfe  W,  R. 
Co.,  119  id.  603 ;  TaUman  v.  M.  K  R.  Co.,  121  id.  103 ; 
N.  Y.  E.  R.  Co.  V.  F.  N.  Bank,  135  U.  S.  441.) 

John  A.  Weekes,  Jr.,  for  respondents.  A  reversioner  is 
entitled  to  an  injunction  against  a  stranger  who  is  injuring  his 
inheritance  where  an  injunction  would  be  the  proper  remedy 
for  an  owner  in  possession.  {Livingston  v.  Hay  ward,  11 
Johns.  429 ;  Livingston  v.  Mott,  2  Wend.  605  ;  Van  Duesen 
V.  Yming,  29  N.  Y.  9,  29 ;  Robinson  v.  Wheeler,  25  id.  252, 
259 ;  Code  Civ.  Pro.  §§  1660,  1662, 1665  ;  Lfrid^on  v.  Caryl, 
44  N.  Y.  553 ;  McKeon  v.  See,  51  id.  300 ;  Chapman  v.  City 
of  Rochestei\  110  id.  273 ;  Uline  v.  N.  Y.  C.  &  IL  R.  R.  R.  Co., 
101  id.  98;  Pond  v.  M.  E.  R.  R.  Co.,  112  id.  186 ;  Story 
Case,  90  id.  122 ;  Lahr  Case,  104  id.  270 ;  N.  Y.  N.  E.  Bank 
V.  M.  E.  R.  R.  Co.,  108  id.  660 ;  Uenderso^i  Case,  78  id.  • 
423 ;  Lawrence  v.  Bayard,  7  Paige,  70 ;  KodgiU  v.  Moore,  9 
C.  B.  364 ;  Jesser  v.  Oifford,  4  Burr.  2141 ;  Tinsinan  v.  R. 
R.  Co.,  25  L.  J.  L.  255,  262-265 ;  ShadmeU  v.  Hutchinson,  3 
C.  &  P.  615 ;  4  id.  333 ;  Code  Civ.  Pro.  §  1618 ;  Fraficis  v. 
SchoUkopf,  53  N.  Y.  152;  3  R.  S.  [7th  ed.]  2214,  §  27;  90 
N.  Y.  147;  125  id.  164;  Mortimer  v.  M.  R.  Co.,  29  N.  Y.  S. 
R  262 ;  ConUing  v.  M.  R.  Co.,  36  id.  124  ;  Cornell  v.  E.  R. 
R.  Co.,  37  id.  624 ;  Mary  v.  E.  R.  R.  Co.,  36  id.  245  ;  Boyle 
V.  E.  R.  R.  Co.,  35  id.  373  ;  Williams  v.  B.  C.  R.  R.  Co.,  36 
id.  504,  505.)  As  the  fee  damage  is  computed  only  as  a 
grace  or  privilege  to  the  defendants  on  the  payment  of  wliich 
they  may  escape  from  the  injunction,  defendants  are  not 
entitled  to  complain  of  the  terms  on  which  such  relief  is 
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awarded  to  them.     {Story  Case,  90  N.  Y.  123,  179;  ZaAr 
Case,  104  id.  209 ;  Ahendroth  Case,  122  id.  1 ;  Ka/ne  Case^ 

125  id.  164;  Drucker  Case,  106  id.  162;  Kane  Case,  34: 
K  Y.  S.  R.  876;  Hamilton  Case,  30  id.  19,  20;  Tayhr 
Case,  53  Hun,  309 ;  MUhau  v.  Sharp,  27  N.  Y.  625,  628 ; 
Uline  Case,  101  id.  98 ;  Pe4)ple  v.  Law,  34  Barb.  495,  506, 
507 ;  Henderson  v.  N.  Y.  C.  JR.  R.  Co.,  78  N.  Y.  430 ;  Wilr- 
iia^ns  V.  N.  T.  Co.,  16  id.  Ill ;  Meyer  v.  Phillips,  97  id. 
485,  490,  491 ;  Garwood  v.  N.  Y.  C,  etc.,  Co.,  83  id.  404, 
406 ;  Ccmiing  v.  T.,  etc.  Co.,  39  Barb.  312,  326 ;  40  N.  Y. 
191 ;  Ware  v.  AUen,  140  Mass.  513,  515 ;  Lund  v.  Ifeto  Bed- 
ford,  121  id.  268,  288,  290 ;  Lawson  v.  Mmasha,  59  Wis. 
393,  398 ;  Smith  v.  Rathhum,  75  N.  Y.  122,  126, 127 ;  Carll 
V.  OaUey,  97  id.  633,  634 ;  BarUett  v.  StimUm,  L.  R.  [C.  P.] 
493,  484 ;  Clafiin  v.  Frankd,  29  Hun,  288 ;  Genet  v.  Daven- 
poHy  59  N.  Y.  648 ;  Bennett  v.  Van  Syckel,  18  id.  481  ; 
Murphy  v.  Spaidding,  46  id.  559 ;  Dambmann  v.  SchvUingy 
6  Hun,  29  ;  Lawrence  v.  Metropolitan.,  35  If.  Y.  S.  R.  39 ; 

126  N.  Y.  483 ;  In  re  Bradner,  87  id.  171,  177 ;  Sm^ith  v. 
Bodd,  4  E.  D.  Smith,  643 ;  Vibhard  v.  Roderick,  51  Barb. 
616.) 

Haight,  J.  This  action  was  brought  for  an  injunction  per- 
petually restraining  the  defendants  from  constructing,  main- 
taining or  operating  an  elevated  railroad  through  Pearl  street 
in  the  city  of  New  York  adjoining  or  in  front  of  the  plaintiffs 
premises,  and  for  the  damages  alleged  to  have  been  sustained 
by  reason  of  such  construction  and  operation. 

In  the  year  1870  the  mother  of  tlie  plaintiffs  died  intestate 
seized  of  the  premises  in  question.  She  left  her  surviving  the 
plaintiffs,  and  William  W.  Thompson,  her  husband,  who  as 
tenant  by  curtesy  ever  since  has  l)een  in  possession  thereof, 
receiving  the  rents,  issues  and  profits.  Upon  the  death  of 
their  mother  the  plaintiffs  became  vested  with  an  estate  in 
remainder,  and  as  such  bring  this  action  for  an  injunction, 
upon  the  theory  that  the  maintenance  and  operation  of  the 
railroad  is  a  damage  to  their  inheritance. 
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The  defendants  had  never  obtained  from  the  plaintiffs,  either 
by  purchase  or  proceedings  to  condemn,  the  right  to  construct 
and  operate  their  railroad.  The  structure  must,  therefore,  as- 
to  them  be  regarded  as  illegal  and  a  continuing  trespass  upon 
their  rights  from  the  time  the  road  was  built.  {Story  v.  iV^. 
r.  K  jR.  R.  Co.,  90  N.  Y.  122;  UlineY.  N.  Y.  C.  cfe  H.  B. 
B.  R,  Co.,  101  id.  98.) 

In  the  case  of  Pappenheim  v.  Met/ropolUan  El.  R.  Co.  (128- 
N.  Y.  436),  Pegkham,  J.,  in  delivering  the  opinion  of  the  court 
says :  ^^As  the  structure  is  illegal,  and  as  it  constitutes,  while  it 
exsits,  a  continuing  trespass,  the  railroad  company  is  under  a 
legal  obligation  to  remove  it,  and  the  law  will  presume  that  the 
company  will  do  so.  In  an  action  at  law  the  owner  of  the 
property  interfered  with  or  trespassed  upon  cannot  recover 
damages  to  his  premises  based  upon  the  assumption  that  such 
trespass  is  to  be  permanent.  He  can  recover  only  the  damages- 
which  he  has  sustained  up  to  the  commencement  of  the  action. 
The  judgment  entered  for  the  damages  sustained  does  not 
operate  as  a  purchase  of  the  right  to  continue  the  trespass. 
But  the  owner  may  resort  to  equity  for  the  purpose  of  enjoin- 
ing the  continuance  of  the  trespass  and  to  thus  prevent  a  mul- 
tiplicity of  actions  at  law  to  recover  damages ;  and  in  such  an 
action  the  court  may  determine  the  amount  of  damage  which 
the  owner  would  sustain  if  the  trespass  were  permanently  con- 
tinued, and  it  may  provide  that,  upon  payment  of  that  sum, 
the  plaintiff  shall  give  a  deed,  or  convey  the  right  to  the 
defendants,  and  it  will  refuse  an  injunction  when  the  defend- 
ant is  willing  to  pay  upon  the  receipt  of  the  conveyance." 

This  action  was  brought  in  equity  and  for  an  injunction,  and 
the  question  as  to  the  permanency  of  the  elevated  road  in  thi& 
case  is  disposed  of  by  the  parties.  The  defendants,  in  their 
answer,  allege :  "  That  the  said  railway  was  constructed  accord- 
ing to  law  and  with  the  greatest  care  and  skill,  and  that  the 
mid  structure,  rnaintenance  and  operation  are  permanent^'^ 
The  plaintiffs,  as  part  of  their  affirmative  case,  read  this  alle- 
gation of  the  defendants  in  evidence,  and  the  trial  court  f oimd 
as  a  fact  that  "  the  defendants  proclaim  their  intention  of  con- 
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tinuing  to  maintain  the  said  structure  and  to  operate  the  said 
railroad  substantially  as  they  have  been  maintained  and  oper- 
ated in  the  past,  and  that  said  structure  and  its  operation  is 
permaneut.^^ 

The  question  is,  therefore,  presented  as  to  whether  the  plain- 
tiffs as  remainder-men  can  maintain  an  action  to  restrain  the 
defendants  from  the  maintenance  and  operation  of  their  road 
permanently  through  Pearl  street  in  front  of  the  plaintiffs' 
premises. 

Section  1665  of  the  Code  of  Civil  Procedure  provides  that : 
*"'  A  person,  seized  of  an  estate  in  remainder  or  reversion,  may 
maintain  an  action  founded  upon  an  injury  done  to  the  inherit- 
ance, notwithstanding  an  intervening  estate  for  life  or  for  years." 

The  statute  provided  that  "  A  person,  seized  of  an  estate  in 
remainder  or  reversion,  may  maintain  an  action  pi  waste  or 
trespass  for  an  injury  done  to  the  inheritance,  notwithstanding 
an  intervening  estate  for  life  or  years."     (1  R.  S.  759,  §  8.) 

Under  the  Code,  the  words  "  of  waste  or  trespass  for "  are 
omitted,  and  the  words  "  founded  upon "  are  substituted  in 
their  place.  The  words  omitted,  as  used  in  the  statute,  indi- 
cated the  nature  of  the  action  that  might  be  maintained.  The 
leaving  of  them  out  of  the  Code  would  seem  to  indicate  an 
intention  not  to  restrict  the  party  injured  to  such  actions,  but 
to  give  him  the  right  to  maintain  an  action  founded  upon  an 
injury  done  to  his  inheritance.  That  an  action  for  an  injunc- 
tion may  be  maintained  for  such  an  injury  appears  to  be 
iiuthorized  by  section  1681  of  the  same  title,  for  it  provides 
that  "  If,  during  the  pendency  of  an  action  specified  in  this 
title,  the  defendant  commits  waste  upon,  or  does  any  other 
damage  to  the  property  in  controversy,  the  court,  or  a  judge 
thereof,  may,  upon  the  application  of  the  plaintiff  and  due 
proof  of  the  facts  by  affidavit,  grant,  without  notice  or  security, 
an  order  restraining  him  from  the  commission  of  any  further 
waste  upon  or  damage  to  the  property.  Disobedience  to  such 
an  order  may  be  punished  as  a  contempt  of  court.  This  sec- 
tion does  not  affect  tlie  plaintiff's  right  to  a  permanent  or  tem- 
porary injunction  in  such  an  action." 
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It  will  be  observed  that  the  right  to  an  injunction  is  not 
limited  to  wastes,  but  covers  ^^any  other  damage  to  the 
property.'' 

In  the  Story  case,  it  was  held  that  the  o^vners  of  premises 
abutting  upon  a  public  street  acquire  an  easement  in  the  bed 
of  the  street  for  ingress  and  egress  to  and  from  their  premises, 
and  also  for  the  free  and  uninterrupted  passage  and  circulation 
of  light  and  air  through  and  over  the  same  for  the  benefit  of 
their  property;  that  the  ownership  of  such  easement  is  an 
interest  in  real  estate  constituting  property  within  the  meaning 
of  the  term  as  used  in  the  Constitution  of  the  state,  and 
requires  compensation  to  be  made  therefor  before  it  can  law- 
fully be  taken  from  its  owner  for  public  use ;  that  the  right 
thus  secured  was  an  incorporeal  hereditament,  and  became  an 
appurtenant  to  the  lot  forming  an  integral  part  of  the  estate 
in  it.  From  the  moment  it  attached,  the  lot  became  the  domi- 
nant and  the  street  the  servient  tenement.  (See  also  Zahr 
v.M.KR.  Co.,  104  N.  Y.  268.) 

In  the  case  of  KemocKan  v.  N.  Y.  E.  R,  R.  Co.  (128  N.  Y. 
559),  Andrews,  J.,  in  delivering  the  opinion  of  the  court,  says 
that  ^^  The  invasion  of  this  incorporeal  right  by  the  structure 
of  the  elevated  road  is  the  gravamen  of  this  and  similar  actions, 
and  such  an  injury,  although  not  a  trespass  upon  the  land,  has 
throughout  the  course  of  common  law  been  remediable  by  an 
action  for  damages  technically  known  as  an  action  for  trespass 
on  the  case." 

In  that  case  it  was  held  that  the  action  could  be  maintained 
by  the  owner  during  the  period  in  which  the  premises  were  in 
the  occupation  of  a  tenant  under  a  lease  for  a  term  of  years ; 
and  that  the  construction  and  operation  of  the  road  before  any 
consummated  right  has  been  acquired  by  the  defendants 
whereby  the  owner  of  abutting  property  is  deprived  of  the 
full  enjoyment  of  his  property  constitutes  an  injury  to  the 
inheritance. 

We  thus  have  the  express  provisions  of  tJie  Code  giving  the 
right  to  a  remainder-man  to  maintain  an  action  founded  upon 
an  injury  to  the  inheritance.     We  also  have  the  adjudication 
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in  the  Kemochcm  case  that  such  an  injury  as  is  complained  of 
in  this  case  constitutes  an  injury  to  the  inheritance. 

It  consequently  follows  that  the  action  can  be  maintained. 

In  view  of  the  fact  that  the  authorities  have  been  collated 
and  considered  in  the  Kemochcm  case,  further  discussion  of 
the  question  is  not  deemed  necessary. 

No  other  question  was  presented  for  consideration* 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  Fibst  National  Bank  of  Jersey  City,  Appellant,  v. 
Abchibald  Lamon,  Impleaded,  etc.,  Bespondent 

In  an  action  by  a  creditor  of  a  corporation  organized  under  the  General 
Manufacturing  Act  (Cliap.  40,  Laws  of  1848),  against  its  trustees  to 
enforce  the  liability  imposed  by  said  act  (§  12),  because  of  a  failure 
to  file  an  annual  report  in  January,  1887,  L.,  one  of  the  defendants, 
claimed  that  he  was  not  a  trustee  at  that  time.  It  appeared  that  L.  was 
elected  in  1880,  and  that  no  subsequent  election  was  held;  he  testified 
that  after  the  expiration  of  a  year  from  his  election  he  had  nothing  to  do 
with  its  affairs,  except  to  perform  duties  as  foreman  in  its  shop;  that  he 
never  attended  or  was  notified  to  attend  any  meeting  of  the  trustees, 
and  was  never  consulted  by  its  officers.  It  appeared,  however,  that  in 
December,  1886,  in  opposition  to  an  application  to  the  attorney-general  to 
bring  an  action  to  dissolve  the  corporation,  L.  made  and  read  an  affidavit  in 
which  he  stated  that  he  was  a  trustee  and  referred  to  the  others  as  his 
co-trustees;  he  reiterated  this  statement  in  an  affidavit  thereafter  made  to 
oppose  the  appointment  of  a  receiver.  L.  testified  in  regard  to  these  affi- 
davits that  he  did  not  understand  when  he  made  them  that  he  was  making  a 
statement  that  he  was  then  a  trustee,  but  supposed  he  had  stated  he  was 
once  a  trustee.  Utld,  that  the  question  was  one  of  fact  and  having  been 
found  against  the  defendant  below,  it  was  not  reviewable  here. 

'The  claim  of  the  plaintiff  was  upon  notes  given  by  the  corporation  in 
September  and  October,  1886,  which  did  not  mature  until  after  January 
20,  1887.  The  corporation  stopped  work  in  its  shops  and  discharged  its 
employes  about  December  15,  1886.  About  that  time  it  borrowed  a 
large  sum  of  money  giving  a  mortgage  upon  its  property  to  secure  it. 
L.  testified  that  it  was  then  solvent.  The  application  to  the  attorney- 
general  was  made  December  29,  1886,  the  ground  of  which  did  not 
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appear.  The  action  was  commenced  by  him  January  15,  1887.  An 
order  to  show  cause  why  a  receiver  should  not  be  appointed  was  granted 
January  18  and  a  receiver  was  appointed  March  7,  1887.  The  bringing 
of  the  action  and  the  appointment  of  a  receiver  were  opposed  by  two 
out  of  four  trustees.  Held,  that  the  trustees  were  not,  under  the 
circumstances,  relieved  from  the  duty  of  filing  the  report  in  question. 

Huguenot  Bank  v.  StvdwU  (74  N.  Y.  621);  LoBtie  v.  BuOard  (79  id.  404); 
Bruce  V.  PMt  (80  id.  879);  Van  AnUnirgh  v.  Baker  (81  id.  46);  Kirkiand 
V.  KiUe  (99  id.  860),  distinguished. 

F.  N.  Bank  v.  Lamon  (56  Hun,  414),  reversed. 

(Argued  December  4,  1891;  decided  December  22,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  January  24, 1890, 
which  reversed  a  judgment  in  favor  of  plaintiff  entered  upon 
the  report  of  a  referee,  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

HamiUon  WaUis  for  appellant.  The  respondent  was  a 
trustee  at  the  time  default  was  made  in  filing  the  annual  report 
of  the  company.  {Bead  v.  Keeae^  60  N.  Y.  616 ;  Denting  v. 
Buleston^  55  N.  Y.  665.)  The  trustees  of  the  company  had 
not  been  in  any  way  relieved  or  excused  from  filing  an  annual 
report  as  required  by  law.  (//".  Bank  v.  StudwM^  74  N.  Y. 
621 ;   Sanhom  v.  LefferU,  58  id.  179.) 

If.  J,  Townsend  for  respondent.  The  trustees  were  under 
no  obligation  to  file  a  report  in  January,  1887.  {Bruce  v 
PlaU,  80  N.  Y.  379  ;  KirUand  v.  KiU^,  99  id.  390.)  The 
defendant  Lamon  was  not  a  trustee  at  the  time  of  the  alleged 
default.  {Bruce  v.  Piatt,  80  N.  Y.  379  ;  Gat^ison  v.  Hmoe, 
17  id.  458 ;  MiUer  v.  Wliite,  50  id.  137 ;  W.  A.  Co.  v.  Barl(m, 
63  id.  62 ;  Van  Amhurg  v.  Baker,  81  id.  46 ;  P.  cfe  B.  C.  <& 
T.  Co.  V.  Hotckkissy  82  id.  471 ;  Reed  v.  Keese,  6  J.  &  S.  269 ; 
Denting  v.  Ptdeston,  1  id.  231.)  Any  admission,  whether 
verbal  or  in  writing,  may  always  be  explained  and  the  fact 
shown  to  be  otherwise,  unless  the  party  has  acted  upon  the 
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admission  so  as  to  present  tlie  question  of  estoppel  which  can- 
not be  claimed  in  this  case.     (1  Taylor  on  Evidence,  709,  §  819.) 

Beown,  J.  This  action  was  brought  by  the  plaintiff,  a 
creditor  of  the  Atlantic  Steam  Engine  Works  —  a  corporation 
organized  under  the  General  Manufacturing  Act  —  to  enforce 
a  personal  Uability  of  the  defendant  as  a  trustee  of  such  cor- 
poration for  failure  to  file  in  January,  1887,  the  annual 
report  required  to  be  filed  by  the  twelfth  section  of  the  act 
referred  to. 

Two  defenses  are  made  to  the  action  :  First,  that  the  defend- 
ant was  not  a  trustee  of  said  corporation  at  the  time  of  the 
default  in  filing  the  report ;  and  second,  that  the  trustees  were 
under  no  obligation  to  file  a  report  in  January,  1887. 

It  appeared  upon  the  first  defense  that  the  defendant  was 
elected  a  trustee  in  the  year  1880.  No  subsequent  election 
was  ever  held.  He  testified  that  after  the  expiration  of  a  year 
from  his  election  he  had  nothing  to  do  with  the  affairs  of  the 
company  other  than  to  perfonn  his  duties  as  foreman  of  the 
shop,  which  consisted  in  laying  out  the  work  and  hiring  men. 
He  never  attended  any  meeting  of  the  trustees,  and  was  not 
notified  to  attend  any,  and  was  never  consulted  by  the  officers 
about  any  business  of  the  corporation.  It  appeared,  however, 
that  in  December,  1886,  an  appUcation  was  made  to  the 
attorney-general  to  bring  an  action  to  dissolve  the  corporation, 
which  was  opposed  by  the  defendant,  and  upon  the  hearing 
before  that  officer  the  defendant  made  and  read  an  affidavit, 
in  which  he  swore  that  he  was  a  trustee  of  the  corporation, 
and  referred  to  the  officers  thereof  as  his  co-trustees.  That 
the  attorney-general  having  commenced  an  action  to  dissolve 
the  corporation,  a  motion  was  made  therein  for  the  appoint- 
ment of  a  receiver,  wliich  motion  was  opposed  by  the  defend- 
ant upon  his  affidavit,  in  which  he  reiterated  the  statement 
that  he  was  a  trustee.  Upon  the  trial  of  this  action  the 
defendant  testified  that  he  did  not  iinderstand  when  he  signed 
and  sw^ore  to  said  affidavits  that  he  was  making  a  statement 
that  he  was  at  that  time  a  trustee,  but  intended  to  state,  and 
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supposed  that  he  had  stated,  that  he  was  once  a  trustee  of  the 
company. 

The  weight  to  be  given  to  the  defendant's  explanation  of 
the  affidavits  was  for  the  trial  court  to  determine.  He  was 
not  bound  to  hold  over  after  the  expiration  of  the  term  for 
which  he  was  elected,  and  he  was  not  bound  to  act  after  that 
time,  but  he  might,  with  the  consent  of  the  stockholders,  do 
BO.  His  affidavits  were  to  the  effect  that  he  had  held  over, 
and  the  referee's  conclusion  having  been  adverse  to  the  defend- 
ant, and  the  General  Term  not  having  reversed  that  finding, 
we  cannot  say  that  there  is  no  evidence  to  sustain  it  We 
must,  therefore,  accept  as  established,  the  fact  that  tlie  defend- 
ant was  a  trustee  at  the  time  default  is  alleged  in  the  filing  of 
the  report. 

The  General  Term  sustained  the  second  defense.  The  facts 
upon  which  that  defense  rests  are  undisputed,  and  are  as  fol- 
lows :  The  corporation  ceased  work  in  its  shops  between  the 
10th  and  15th  of  December,  1886.  The  cause  of  the  suspen- 
sion is  not  stated.  The  buildings  were  locked  and  tlie  men  in 
its  employ  were  discharged,  and  after  that  time  no  work  of 
any  kind  was  done. 

On  December  twenty-ninth,  application  was  made  to  the 
attorney-general  by  two  of  the  four  trustees  to  bring  an  action 
to  dissolve  the  corporation.  The  hearing  was  adjourned  to 
January  6,  1887,  and  on  January  fifteenth  an  action  was  com- 
menced. Neither  the  grounds  of  the  application  to  the 
attorney-general  nor  the  grounds  of  the  action  commenced  by 
him  appear. 

On  January  eighteenth  an  order  was  granted,  returnable  on 
the  twentieth,  to  show  cause  why  a  receiver  of  the  corporation 
should  not  be  appointed,  which  order  restrained  creditors  from 
issuing  executions  against  the  company's  property,  and  on 
March  Y,  1887,  a  receiver  was  appointed. 

The  question  presented  is,  was  the  corporation,  under  the 
circumstances  stated,  relieved  from  making  and  filing  the 
annual  report. 

This  court  has  decided  that  on  the  appointment  of  a  receiver 
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of  a  manufacturing  company,  the  corporation  is  so  far  dis- 
solved that  thereafter  the  duty  is  no  longer  upon  the  trustees 
to  make  the  report  (UugiceTiot  Bank  v.  StudweU^  74  N.  Y.  621), 
and  that  when  the  corporation  has  been  practically  abandoned, 
the  requirement  as  to  filing  reports  does  not  apply  to  the 
trustees.  {Zosee  v.  BvUard^  Y9  N.  T.  404 ;  Bruce  v.  Platt^ 
80  id.  379 ;  Van  Amburgh  v.  BaTcer^  81  id.  46.) 

In  Losee  v.  BvUard  the  default  was  alleged  to  have  been 
made  in  1873,  and  it  appeared  that  the  corporation  had  sus- 
pended business  in  1865,  and  never  resumed  and  had  contracted 
no  debts  after  that  time. 

In  Bruce  v,  PlaM  the  alleged  default  was  in  January,  1875, 
but  more  than  a  year  previous  all  the  property  of  the  corpora- 
tion had  been  sold  under  execution  and  from  that  time  the 
corporation  had  no  property  or  business,  no  means  of  procuring 
money  and  no  ability  or  intention  of  resuming  business. 

The  result  of  these  cases  is  summed  up  by  Judge  Danfobth 
in  Kirkland  v.  KiUe  (99  N.  Y.  390-395)  q&  follows :  When  the 
condition  of  the  company  is  such  that  the  end  and  object  for 
which  it  was  formed  are  destroyed  and  there  is  neither  an 
ability  or  intention  on  its  part  at  any  time  to  further  prosecute 
its  business,  it  is  no  longer  required  to  make  the  report 
mentioned  in  section  12  of  the  Manufacturing  Act. 

This  case  does  not  fall  within  the  rules  enunciated  in  any 
of  the  cases  cited.  The  corporation  was  not  in  the  hands  of 
a  receiver  at  the  time  of  the  default.  Nor  does  the  evidence 
show  that  it  was  insolvent  Nor  had  its  franchises  been 
abandoned.  On  the  contrary  it  appears  that  the  notes  held  by 
the  plaintiff  had  been  given  in  September  and  October,  1886,  and 
matured  subsequent  to  January  20,  1887,  and  up  to  December 
fifteen  it  was  engaged  actively  in  the  prosecution  of  its  business. 

At  the  time  it  closed  its  shops  the  defendant  testified  that  it 
owned  real  estate  and  other  property  of  the  value  of  sixty 
thousand  dollars  and  about  the  same  time  it  borrowed  a  large 
sum  of  money  from  the  Brooklyn  Bank  and  gave  a  mortgage 
to  secure  such  loan  upon  its  property  and  that  it  was  then 
solvent  and  had  a  large  surplus  over  and  above  its  debts. 
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The  action  to  dissolve  the  corporation  was  opposed  by 
two  out  of  the  four  trustees  and  there  is  nothing  in  the  evi- 
dence to  indicate  that  the  object  for  which  it  was  formed  was 
destroyed  or  abandoned  or  that  there  was  not  ability  to  resume 
its  business. 

Under  these  circumstances  the  trustees  were  not  relieved 
from  the  duty  imposed  by  the  statute  to  file  the  annual  report. 

In  Sanborn  v.  Zeferts  (58  N.  Y.  179),  the  defendant  was 
sued  BS  a  trustee  for  failure  to  file  a  report  in  January,  1870. 
It  appeared  that  in  October,  1869,  the  trustees  had  resolved 
to  discontinue  business  owing  to  the  embarrassed  condition  of 
the  company  and  wind  up  its  affairs  and  that  in  the  early  part 
of  January  its  property  was  sold. 

This  court  decided  that  these  facts  did  not  exempt  the 
trustees  from  the  statutory  consequence  of  a  failure  to  file  the 
prescribed  report 

•  The  facts  in  Sanhorn  v.  Lefferta^  were  stronger  for  the 
defendant  than  in  the  case  before  us.  Here  there  was  no 
action  by  the  corporation  with  a  view  to  the  discontinuance  of 
bufliness  or  abandonment  of  its  franchise,  nor  was  there  acqui- 
esence  in  such  a  course  by  the  trustees  or  stockholders,  and  we 
are  of  the  opinion  that  the  mere  fact  of  an  application  by  the 
attorney-general  at  the  instance  of  two  of  the  trustees  for  a 
dissolution  of  the  corporation  upon  grounds  undisclosed  so  far 
as  this  iiction  is  concerned,  and  in  view  of  the  active  opposi- 
tion thereto  by  half  of  the  trustees,  did  not  relieve  them  from 
the  duty  of  making  and  filing  the  annual  report. 

The  order  of  the  General  Term  should  be  reversed  and  the 
judgment  entered  on  the  referee's  report  affirmed. 

All  concur,  except  Potieb,  J.,  not  voting. 

Order  reversed  and  judgment  affirmed. 
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OuvEE  W.  Barnes,  Respondent  and  Appellant,  v.  Geobgb 
W.  Bbown,  Appellant,  et  ah,  Bespoudenta 

Upon  the  death  of  one  of  two  joint  contractors,  the  primary  liability  for 
a  breach  of  the  contract  rests  upon  the  survivor,  and  in  order  to 
maintain  an  action  against  him  and  the  personal  representatives  of  the 
decedent  jointly,  the  complaint  must  allege  that  the  latter  is  insolvent 
or  unable  to  pay. 

In  case  of  the  omission  of  such  an  averment  the  defect  may  be  availed  of 
by  objection  on  the  trial. 

A  plaintiff  is  not  entitled  to  an  amendment  of  his  complaint  in  this  respect 
on  trial  before  a  referee,  as  a  matter  of  right,  and  the  exercise  of  his  dis- 
cretion by  the  referee,  in  denying  the  amendment,  is  not  reviewable  here. 

Plafaitiff  entered  into  a  contract  with  B.  &  S.  by  which  the  latter,  for  a 
valuable  consideration,  agreed,  among  other  things,  to  assign  to  plaintijff 
2,000  shares  of  the  capital  stock  of  a  certain  corporation,  said  stock  "  to 
be  full  paid  stock."  B.  &  S.  transferred  to  plaintiff  certificates  for  the 
specified  number  of  shares,  but  it  was  not  f uH  paid  stock.  On  discov- 
ery of  this  plaintiff  tendered  back  the  certificates  and  demanded  full 
paid  stock,  which  was  refused.  In  an  action  to  recover  damages  for 
breach  of  the  contract,  it  appeared  and  the  referee  found  that  the  stock 
had  no  actual  or  market  value  at  the  time  when  B.  &  S.  undertook  to 
deliver.  Held,  that  plaintiff  was  only  entitled  to  recover  nominal  dam- 
ages; that  it  was  immaterial  that  defendants,  in  order  to  perform  the 
contract,  would  have  been  compelled  to  pay  par  for  the  stock,  as  plain- 
tiff was  simply  entitled  to  recover  a  sum  which  would  indemnify  him 
for  the  loss  he  had  suffered  by  the  default. 

Scattergood  v.  Wcod  (14  Hun.  269;  79  N.  Y.  263),  distinguished. 

Barnes  v.  Brown  (55  Ilun,  839),  reversed  as  to  defendant  Brown. . 

(Argued  November  30,  1891;  decided  January  20,  1892.) 

Appeal  by  the  defendant  Brown  from  order  of  the  General 
Term  of  the  Supreme  Court  in  the  first  judicial  department, 
made  February  3,  1890,  which  reversed  a  judgment  in  hie 
favor  entered  upon  the  report.of  a  referee  and  granted  a  new 
trial.  Also  appeal  by  the  plaintiff  from  judgment  of  the 
same  General  Term,  entered  upon  the  same  order,  which  modi- 
fied and  affirmed  as  modified  a  judgment  in  favor  of  the 
defendants  Seligman  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  damages  for  the  alleged 
breach  of  a  contract,  of  which  the  following  is  a  copy,  to  wit : 
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"  Oliver  W.  Barnes  having  by  instruments  bearing  even  date 
herewith,  assigned  and  transferred  to  us,  George  H.  Brown 
and  Joseph  Seligman,  all  claims  and  demands  against  the  New 
York  City  Central  Undergronnd  Railway  Company,  and  his 
title  to  certain  subscriptions  to  the  capital  stock  of  said  com- 
pany, and  also  any  interest  he  may  have  in  a  certain  alleged 
contract  made  with  the  said  company  by  Francis  P.  Byrne, 
and  having  also  transferred  sixty  shares  of  stock  in  said  com- 
pany. Now,  we,  George  H.  Brown  and  Joseph  Seligman,  do 
hereby,  in  consideration  of  the  premises  and  of  one  dollar  to 
us  paid  by  the  said  Oliver  W.  Barnes,  agree  that  we  will,  upon 
certain  amendments  to  the  charter  of  the  said  New  York  City 
Central  Underground  Railway  Company,  now  pending  before 
the  legislature  of  the  state  of  New  York,  becoming  a  law,  pay 
or  cause  to  be  paid  to  the  said  Oliver  W.  Barnes,  his  repre- 
sentatives and  assigns,  the  sum  of  twenty-seven  thousand  five 
hundred  dollars  in  currency  of  the  United  States,  being  the 
amount  of  certain  advances  made  and  services  rendered  by  the 
^  said  Barnes  to  the  said  railway  company.  And  also  that  we 
will  cause  to  be  delivered  to  the  said  Barnes,  or  his  assigns,  at 
the  time  of  the  payment  of  the  said  money,  two  thousand 
shares  of  the  capital  stock  of  the  said  railway  company,  which 
said  stock  is  to  be  full  paid  stock. 

"  And  we  further  agree  with  the  said  Oliver  W.  Barnes,  liis 
representatives  and  assigns,  that  in  the  event  of  the  said 
amendments  not  becoming  a  law  at  the  present  session  of  the 
legislature,  we  will  either  cause  said  money  to  be  paid  and  said 
two  thousand  shares  of  stock  delivered  to  the  said  Barnes,  or 
his  assigns,  or  have  reassigned  to  the  said  Barnes,  or  his  assigns, 
the  claims,  demands  and  rights  so  assigned  to  us,  and  transfer 
to  him  or  his  assigns  the  said  sixty  shares  of  stock  so  trans- 
ferred to  us  the  next  day  after  the  close  of  the  present  session 
of  the  legislature  of  New  York.  And  we  further  agree  that 
not  more  than  one  hundred  additional  shares  of  the  stock  of 
said  company  shall  be  issued  until  the  said  payment  be  made 
and  stock  delivered  without  the  consent  of  the  said  Barnes, 
and  that  so  much  of  said  one  hundred  sliares  as  shall  be  issued 
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shall  be  transferred  to  the  said  Barnes,  if  we  do  not  exercise 
our  option  of  paying  said  twenty-seven  thousand  five  hundred 
dollars,  and  delivering  said  two  thousand  shares  on  the  failure 
of  the  said  amendments  to  become  a  law  at  the  present  session. 
And  we  further  agree  that  no  contract  for  the  construction  of 
the  railway  of  the  company  shall  be  entered  into  without  the 
consent  of  the  said  Barnes,  until  the  said  money  shall  be  paid 
and  the  stock  delivered. 

"  In  witness  whereof,  we  have  hereunto  set  our  hands  and 
seals,  this  twenty-sixth  day  of  March,  in  the  year  one  thousand 
eight  hundred  and  seventy-two. 

"  GEORGE  H.  BROWN,     [l.  s.] 
"  JOSEPH  SELIGMAK     [l.  s.]  " 

When  in  1882  this  action  was  commenced,  Joseph  Seligman 
had  died,  and  executors  of  his  will  were  joined  as  defendants 
with  Brown.  The  alleged  default  was  in  the  failure  or  refusal 
to  deliver  to  the  plaintiff  the  two  thousand  shares  of  the  stock 
of  the  railway  company,  as  Brown  and  Seligman  had  under- 
taken by  the  contract.  The  plaintiff  sought  to  recover 
$200,000  and  interest.  The  referee  found  that  the  stock  had 
no  value,  and  directed  judgment  against  Brown  for  nominal  or 
six  cents  damages ;  and  as  to  the  defendants,  executors,  the 
referee  directed  judgment  of  dismissal  of  complaint.  Judg- 
ments were  entered  accordingly.  The  General  Term  affirmed 
the  latter,  and  reversed  the  judgment  for  nominal  damages, 
and  as  to  the  defendant  Brown  granted  a  new  trial. 

Further  facts  appear  in  the  opinion. 

John  E,  Parsons  for  appellant  Brown  and  respondent  Selig- 
man. Plaintiff  cannot  complain  of  error  in  the  rulings  of  the 
referee.  {Parsons  v.  Sutton^  66  N.  Y.  92,  96 ;  Gumb  v.  T. 
T.  S.  R.  Co,,  114  id.  411 ;  Uransky  v.  D.  i>.,  E.  B,  <&  B,  R. 
R.  Co,,  118  id.  304;  Uertz  v.  S.  M.  Co,,  35  Hun,  116 ;  Safer 
.V.  D,  D,,  E,  B,  db  B.  R,  R,  Co.,  24  K  Y,  S.  R.  210 ;  Code 
Civ.  Pro.  §  1338 ;  Ward  v.  Craig,  87  N.  Y.  550 ;  R,  L.  R. 
Co.  V.  Roach,  97  id.  378 ;  IngUhari  v,  T.  L  IL  Co.,  109  id. 
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454;  Clemons  v.  Dcuois^  4  Hun,  260;  Coster  v.  City  of 
Albany,  43  N.  Y.  399,  402-404 ;  Van  Cott  v.  Van  Brunt,  82 
id.  535 ;  OamhU  v.  Q.  C.  TT.  Co,,  123  id.  91 ;  Cla/rh  v.  Bever, 
139  U.  S.  96.)  If  it  be  aflsnmed  that  the  plaintiff  may  demand 
as  damages  the  cost  of  procuring  the  2,000  shares,  and  that 
such  cost  would  be  $200,000,  there  is  no  rule  or  principle 
known  to  the  law  which  supports  his  claim  for  that  amount, 
or  entitles  him  to  anything  more  than  that  which  his  com- 
plaint demanded,  the  value  of  the  stock.  {Orrnaiy  v.  V. 
C.  M.  Co.,  56  N.  Y.  623 ;  Tyng  v.  C  W.  Co,.  58  id.  308,  314 ; 
M.  &  T.  Bank  v.  F.  i&  M,  Bank,  60  id.  40,  50 ;  Whdan 
V.  Lynch,  60  id.  469,  472 ;  Pt-ince  v.  Connor,  69  id.  608 ; 
Wehle  V.  Ha/vUand,  Id.  448 ;  Thayer  v.  ManLey,  73  id.  305, 
308 ;  Gruinan  v.  Smith,  81  id.  25  ;  Colt  v.  Owe^is,  90  id.  368 ; 
Wright  V.  Bank,  110  id.  237 ;  1  Sedg.  on  Dam.  [8th  ed.] 
§§  243,  244,  257 ;  Gruman  v.  Smith,  81  N.  Y.  25 ;  Dwyer 
V.  Rich,  1  Mete.  180 ;  Pori&r  v.  B.  B.  R.  R.  Co.,  32  Me. 
539 ;  Fosdick  v.  Green,  27  Ohio  St.  484 ;  Mxirray  v.  Sian-- 
ton,  99  Mass.  345 ;  Pom.  on  Spec.  Perf .  §  12 ;  Cvshman  v. 
T.  M.  J.  Co.,  76  K  Y.  365 ;  Pom.  Eq.  Juris.  §  1401 ; 
Cong^  V.  iT.  Y.,  W.  S.  <&  B.  R.  R.  Co.,  120  N.  Y.  29 ; 
Chellis  V.  Chapjuan,  125  id.  214.)  If  the  plaintiff  had  paid 
$200,000  to  the  company,  and  thus  obtained  the  2,000  shares 
of  full  paid  stock,  neither  would  it  have  changed  the  rule  of 
damage,  nor  on  any  theory  or  rule  recognized  by  the  courts 
have  entitled  him  to  recover  the  sum  paid.  (Baker  v.  Drake, 
53  N,  Y.  211 ;  Wright  v.  Bank  of  Metropolis,  110  id.  237 ; 
Zoker  v.  Damon,  17  Pick.  284 ;  Ilogle  v.  i\r.  Y.  C.  <&  H.  R. 
R.  R.  Co.,  28  Hun,  363.)  The  complaint  states  no  cause  of 
action  against  the  executors  of  Joseph  Seligman,  inasmuch  as 
it  contains  no  allegation  of  inability  to  procure  satisfaction 
from  the  co-defendant  Brown.  (2  Chitty  on  Cont.  1353 ;  1 
Pars,  on  Cont.  11,  12,  30;  Getty  v.  Binsse,  49  N.  Y.  385; 
I/me  V.  Doty,  4  Barb.  530 ;  Pom.  Eq.  Juris.  §  409 ;  Voorhis 
V.  Child,  17  N.  Y.  354;  Richter  v.  Poppenhausen,  42  id. 
373;  Hoyt  v.  Bonnett,  60  id.  538;  Pope  v.  Cole,  65  id. 
124;  TIauck  v.  Craighead,  67  id.  432;  Smith  v.  BaUantine, 
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10  Paige,  101;  Voorhis  v.  Ba/xtei'^  1  Abb.  Pr.  13;  Ly&n, 
V.  Park^  111  N.  Y.  350;  Jarvis  v.  Jarvis^  3  Edw.  Clu 
462 ;  Ddsh  v.  Van  Kleeck^  7  Johns.  477 ;  Sackett  v.  And/ro%9j 
5  Hill,  327,  334 ;  Trist  v.  Cabenas,  18  Abb.  Pr.  143,  146 ; 
People  V.  Marshall,  7  Abb.  [N.  C]  380,  382;  Sa^iford  v. 
Bennett,  24  N.  Y.  20,  23 ;  People  v.  Supervisors,  43  id. 
130,  136 ;  Benton  v.  F7(?Aw?i>^,  54  id.  226 ;  N.  Y.  cfe  0. 
M,  R.  R.  Co.  V.  Van  Horn,  57  id.  477,  478 ;  McMaster  v. 
iS&zfe,  103  id.  547,  554;  Johnson,  v.  BurreU,  2  Hill,  238; 
Calkins  V.  Calkins,  3  Barb.  305 ;  McMannis  v.  BuUer,  49 
Barb.  176 ;  /Slo^yr^  v.  FTwwer,  8  Wend.  661 ;  ASfo>7i«  v.  Flower, 
47  N.  Y.  566 ;  GoUhtel  v.  Jfay(>r,  6^.,  87  id.  441 ;  Brad- 
ley V.  Burwell,  3  Den,  61 ;  Comes  v.  ^^^7^m,  14  Hun,  428; 
Johnson  v,  Harvey,  84  N.  Y.  363;  Bronson  v.  Kimie,  1 
How.  Pr.  311,  316;  J?mi^  v.  Ins.  Co.,  96  U.  S.  627;  Story 
on  Const.  §  1385.)  Plaintiffs  motion  to  amend  the  complaint 
was  properly  denied.  {Hendricks  v.  Decker,  35  Barb.  302 ; 
Ross  V.  Schloss,  6  id.  308 ;  Guiterman  v.  Steamship  Co.,  9 
Daly,  124;  May  v.  Bv/rras,  13  Abb.  [N.  C]  388;  Robbins 
V.  Richardson,  2  Bosw.  248;  ^.  7^.  6I9.  v.  Alien,  12  Civ. 
Pro.  Eep.  71;  King  v.  Barnes,  107  K  Y.  645;  xST/ii^  v. 
Rathhum,  75  id.  122;  Bennett  v.  Z«i^,  47  id.  93;  G^am- 
hling  V.  Haighly  58  id.  623 ;  Za«^  v.  -Do^y,  4  Barb.  530 ; 
Brown  v.  Babcock,  3  How.  Pr.  305 ;  Morehouse  v.  BaUou^ 
16  Barb.  289 ;  JTiiicw  JJa^ti*  v.  J[/o«,  27  N.  Y.  633.) 

Hamilton  Oded  for  appellant.  Plaintiff  was  entitled  to 
recover  only  nominal  damages  against  the  defendant  Brown. 
(Sedg.  on  Dam.  200 ;  McKnight  v.  Dunlop,  5  N.  Y.  537 ; 
Pollen  V.  LeRoy,  30  id-  549 ;  Wilson  v.  Martin,  1  Den.  601 ; 
Dana  v.  Fiedler,  12  K  Y.  40 ;  Fosdick  v.  Green,  27  Ohio, 
484;  Robinson  v.  NobU,  8  Pet.  181;  Conaughty  v.  &  <7. 
^an*,  93  N.  Y.  401 ;  Qui7in  v.  T  a«^  y\>Z^,  56  id.  417;  Thayer 
V.  Manley,  73  id.  305 ;  56  id.  417 ;  Hamilton  v.  McPherson^ 
28  id.  76 ;  Hecksher  v.  McRm,  24  Wend.  304  ;  (7ZarA  v.  Jfo*- 
siglia,  1  Den.  317;  Dillon  v.  Anderson,  43  N.  Y.  231; 
Howard  V.  i?^r;y,  61  id.  362 ;  P^/*  v.  i>a7y,  14  Abb.  [N.  S.] 
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166;  Parsons  v.  Sutton,  66  N.  Y.  92;  4  Daly,  258.)  The 
testimony  offered  by  the  defendants  as  to  the  value  of  the 
underground  company  stock  was  proper.  {SeaMergood  v. 
Wood,  79  N.  Y.  263 ;  IloUeiider  v.  N.  Y.  C.  Co.,  19  Abb. 
[X.  C]  20.) 

Edward  C.  James  and  Ira  Leo  Bamberger  for  respondent . 
Barnes.  The  learned  referee  erred  in  the  measure  of  dam- 
agea  {Baker  v,  Drake,  63  N.  Y.  211,  220-223 ;  Thayer  v. 
Mardey,  73  id.  307,  308 ;  Wright  v.  Bank,  110  id.  237,  246  ; 
Weat  V.  Wentworth,  3  Cow.  82 ;  Clark  v.  Pinney,  7  id.  396  ; 
K(yrtwright  v.  C.  Bank,  20  Wend.  91 ;  22  id.  348 ;  Arnold 
T.  &  Bank,  26  Barb.  424 ;  Van  Allen  v.  /.  C  R.  P.  Co.,  7 
Bosw.  615,  637 ;  4  Abb.  Ct.  App.  Dec.  443 ;  Colt  v.  Oioens, 
m  N.  Y.  368 ,  M.i&  T.  Bank  v.  F.  cfe  M.  Bank,  60  id.  40, 
50 ;  Whdan  v.  Lynch,  Id.  469,  472  ;  Prince  y.  Connor,  69  id, 
608;  WehU  v«  Jlaviland,  Id.  438 ;  Gruman  v.  Smith,  81  id. 
S6 ;  Nash  v.  Towne,  5  Wall.  689,  699 ;  Knapp  v.  Warner,  57 
N.  Y.  688 ;  Clark  v.  Ins.  Co.,  64  id.  33,  38,  39 ;  Bates  v.  C. 
F.,  «fc.,  ^.  ^.  Co.,  3  T.  &  C.  16;  59  N.  Y.  641 ;  Pm/i^y  v. 
Oleason,  6  "JTend.  393 ;  6?i«>^r^  v.  Danforth,  6  N.  Y.  686 ; 
Fletcher  v.  Derrickson,  3  Bosw.  181, 188 ;  Stephens  v.  Howe, 
2  J.  &  S.  133;  Mui-ray  v.  Ilam^an,  47  Barb.  492,  493; 
Pw«<?y  V.  iV^.  e/.,  et4).,  P.  P.  Co.,  114  Abb.  [N.  S.]  434 ;  Wake- 
man  V.  ir,  cfe  W.  M.  Co.,  101  N.  Y.  205.)  The  referee  decided 
that,  as  Brown  and  Seligman  were  joint  contractors,  a  joint 
action  against  the  survivor  and  the  executors  of  the  deceased 
would  not  lie,  without  an  allegation  in  the  complaint,  sup- 
ported by  proof  on  the  trial,  of  the  insolvency  of  the  survivor, 
and  of  the  plaintiff's  inability  to  collect  his  claim  from  him. 
Accordingly  he  held  that  as  to  these  executors  the  complaint 
should  be  dismissed.  This  was  error.  {Quackeriboss  v.  Za^?- 
sing,  6  Johns.  49 ;  Ernst  v.  Bartle,  1  Johns.  Cas.  319 ;  Sand, 
ford  V.  Ilal^ey^  2  Den.  264 ;  Thorpe  v.  Jackson,  2  Y.  &,  C. 
553 ;  De  Agreda  v.  Mantel,  1  Abb.  Pr.  139.)  Tlie  objection 
that  a  cause  of  action  against  these  executors  was  improperly 
joined  with  a  cause  of  action  against  the  surviving  vendee, 
SicKELs — Vol.  LXXXV.        48 
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appeared  upon  the  face  of  the  complaint  and  should  have  been 
taken  by  demurrer.  (Code  Civ.  Pro.  §§  447,  452,  488,  499  ; 
SuUivan  v.  R.  li.  Co.y  119  N.  Y.  348 ;  Stick  v.  Jietnheimer, 
105  id.  473;  Barnard  v.  Onderdonk^  98  id.  158;  Barker  v. 
CockSy  50  id.  689.)  The  decision  of  a  referee,  denying  leave 
to  amend,  will  be  reviewed  and  reversed  when  general  justice 
will  be  promoted  and  future  litigation  prevented  thereby. 
(Coaie^  V.  Donndl,  16  J.  &  S.  46,  69 ;  Beck  v.  Allison^  56 
N.  Y.  366 ;  Stahl  v.  Stahl,  2  Lans.  60 ;  Yorks  v.  Peck,  14 
Barb.  644 ;  Van  Riper  v.  PoppenKaii^en,  43  N.  Y.  68 ;  Ba/rik 
V.  Morgan,  6  Hun,  346  ;  73  X.  Y.  593.)  Mr.  Seligman  did 
not  die  until  after  the  Code  of  Civil  Procedure  took  effect. 
If  this  action  had  been  brought  against  him  and  Brown  before 
his  death,  it  is  clear  that  the  court,  under  §§  758,  452,  could 
have  revived  it  against  his  executors,  and  brought  them  in  as 
co-defendants  with  Brown  after  his  death.  This  being  so,  the 
action  can  be  brought,  after  his  death,  against  his  executors  as 
co-defendants  with  Brown  in  the  first  instance.  The  right,  in 
each  case,  depends  upon  exactly  the  same  principle,  not  upon 
the  circumstances  whether  the  death  occurred  before  or  after 
the  commencement  of  the  action.  {In  re  TrugteeSy  etc,  31 
N.  Y.  574,  585 ;  Morse  v.  GovM,  11  id.  281 ;  Van  Rensse- 
laer V,  Snyder,  13  id.  299 ;  Van  Rensselaer  v.  BaU,  19  id. 
100;  De  Agreda  v.  Mantel,  1  Abb.  Pr.  138 ;  VoorhisY.  Child, 
17  N.  Y.  354;  Master  v.  BUckweU,  8  Ilun,  313;  Randall 
V.  SackeU,  77  N.  Y.  480 ;  Stocking  v.  Hunt,  3  Den.  274.) 

Bradley,  J.  The  main  controversy  has  relation  to  the  rule 
or  measure  of  damages  appUcable  to  the  breach  of  the  contract 
upon  which  this  action  was  founded.  While  the  plaintiff 
claims  that  damages  cannot  be  less  than  two  hundred  thousand 
dollars  and  interest,  it  is  insisted  on  the  part  of  the  defense 
that  they  were  only  nominal.  Before  proceeding  to  tlie  con- 
sideration of  the  question  in  that  respect^  reference  may 
properly  be  made  to  the  facts  out  of  which  tlie  alleged  claim 
arose.  The  New  York  City  Central  Underground  Eailway 
Company  was  organized  under  an  act  incorporating  it  and 
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anthorizing  the  company  to  construct  and  operate  an  under- 
ground railway  in  the  city  of  New  York,  passed  in  1868  and 
amended  in  1869.  The  authorized  capital  stock  of  the  com- 
pany was  ten  millions  dollars.  At  the  time  the  contract  of 
March  26,  1872,  was  made,  the  plaintiff  was  president  of  the 
company.  He  then  had  some  claims  against  it ;  and  only  one 
hundred  and  seventeen  shares  of  capital  stock  had  been  issued, 
of  which  he  held  sixty-throe  shares.  By  the  transfer  of  the 
sixty  shares  to  Brown  and  Seligman,  they  took  the  control  of 
the  organization  of  the  company.  The  amendments  to  the 
charter  then  pending  in  the  legislature  did  not  become  a  law, 
and  consequently  it  was  optional  with  them  to  either  retain 
their  purchase  and  pay,  or  surrender  what  they  had  received 
and  put  an  end  to  the  contract.  They,  however,  concluded 
to  treat  it  as  effectual  and  assumed  the  undertaking  to  per- 
form, and  afterwards  did  pay  to  the  plaintiff  the  twenty-seven 
thousand  and  five  hundred  dollars,  and  did  deliver  to  tlie 
plaintiff  certificates  of  two  thousand  shares  of  the  capital  stock 
of  the  company.  This  was,  apparently,  full  performance, 
but  in  fact  was  not,  because  that  so  delivered  was  not  paid 
stock.  And  when  this  was  discovered  by  the  plaintiff  he 
offered  to  return  the  certificates  and  demanded  such  as  he  was 
entitled  to.  Further  performance  was  refused,  and  this  action 
followed.  The  only  question  as  against  the  defendant  Brown 
was  one  of  damages,  and  the  referee  found  that  at  the  time 
when  he  and  Seligman  undertook  to  deliver  the  stock  to  plain- 
tiff it  had  no  actual  or  market  value,  and  determined  that  he 
was  entitled  to  recover  nominal  damages  only.  The  stock  cer- 
tainly had  no  market  value.  None  was  in  the  market.  This 
finding  and  conclusion  were  challenged  by  the  plaintiff's  excep- 
tions. By  reference  to  the  condition  of  the  company  it  is  seen 
that  the  total  amount  of  money  received  by  it  on  account  of 
subscriptions  to  its  stock  was  five  thousand  seven  hundred  dol- 
lars, and  that  was  received  in  1869  and  1871.  The  other 
credits  to  the  capital  stock  account  were  in  demand  loans  and 
special  services  rendered  the  company.  The  various  efforts 
prior  to  1872  were  unsuccessfully  made  to  raise  money  for  the 
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purpose  of  construction  of  the  railway,  and  the  reason  why 
the  bonds  of  the  company  could  not  be  negotiated  was  that  it 
had  been  unable  to  obtain  subscriptions  to  its  capital  stock  to 
pay  for  right  of  way.  The  land  and  consequential  damages 
incident  to  the  construction  of  the  railway  were  estimated  at 
five  millions  dollars ;  and  the  expenditures  by  the  company 
for  work  done  towards  construction  and  for  land  and  land 
damages  did  not  exceed  four  thousand  dollars.  The  indebted- 
ness of  the  company  was  about  three  hundred  and  fifty  thou- 
sand dollars.  This  was  in  general  terms  the  situation  of  the 
company  when  the  contract  of  March  26,  1872,  was  made ; 
and  it  was  known  as  well  to  Brown  and  Seligman  as  to  the 
plaintiff.  Whatever  of  value  they  took  by  the  contract  was 
in  the  franchise  of  the  company,  and  was  dependent  upon  the 
use  which  could  be  made  of  it  by  way  of  the  construction  and 
operation  of  an  underground  railway.  While  the  futility  of 
the  enterprise  tended  to  show  that  it  never  had  any  actual 
value,  there  evidently  was  hope  and  expectation  of  success 
entertained  by  Brown  and  Seligman  when  they  elected  to 
retain  the  benefit  of  the  contract,  and  it  is  in  that  view  insisted 
by  the  plaintiff  that  the  stock  then  had  a  value  which  to  him 
may  at  that  time  have  been  available,  although  later  it  turned 
out  to  have  had  none,  and,  therefore,  he  lost  whatever  he  may 
have  realized  by  its  conversion  if  it  had  in  due  time  been 
delivered  to  him.  There  is  apparently  some  force  in  this  sug- 
gestion, but  it  is  entirely  speculative,  assuming  that  the  stock 
then  in  fact  had  no  actual  value  as  well  as  no  market  value. 
There  was  some  conflict  in  the  expert  evidence  upon  the  sub- 
ject founded  upon  the  situation  of  the  company.  While  that 
on  the  part  of  the  defendants  was  that  the  stock  had  no  value, 
that  of  the  witnesses  called  by  the  plaintiff  was  to  the  effect 
that  it  was  as  the  situation  then  appeared,  worth  par.  It  may 
be  observed  that  the  plaintiff  held  the  stock  represented  by 
the  certificate  so  delivered  to  him  until  about  September  1, 
1874,  upon  the  assumption  that  it  was  full  paid  stock  before 
his  discovery  that  it  was  otherwise. 

The  finding  of  the  referee  that  the  stock  had  neither  actual 
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nor  market  value  was  supported  by  evidence,  and  for  the  pur- 
pose of  this  review  must  be  deemed  conclusive.  But  it  lA 
insisted  by  the  learned  counsel  for  the  plaintiff  that  the  plain- 
tiff should  nevertheless  have  recovered  the  two  hundred  thou- 
sand dollars  and  interest  upon  it  because  he  was  entitled  to  the 
stock  or  to  a  sum  which  it  would  cost  to  obtain  it.  As  a  gen- 
eral rule,  the  damages  which  a  party  is  entitled  to  recover 
against  another  for  a  breach  of  contract  are  such  as  will 
indemnify  him  for  the  loss  he  has  suffered  by  the  default. 
And  it  is  with  a  view  to  that  result  that  the  rules  f  or  ascertain-^ 
ing  and  awarding  damages  have  been  adopted.  The  purpose 
of  the  rule  in  that  respect  is  to  leave  the  party  in  no  vorse, 
and  place  him  in  no  better,  condition  than  he  would  have  been 
if  the  act  or  default  complained  of  had  not  been  committed. 
It  was  with  a  view  to  such  measure  of  relief,  and  the  adop- 
tion of  a  rule  to  accomplish  it,  that  the  doctrine  which  gave 
the  highest  market  value  up  to  the  time  of  the  trial  as  the 
measure  of  damages  for  conversion  of  property  of'  fluctuating 
value,  as  held  in  Ma/rkharti  v.  Javdon  (41  N.  Y.  235)  and 
some  prior  cases,  was  overruled  in  Baker  v.  Drake  (53  N.  Y. 
211),  and  the  market  value  for  a  reasonable  time  within  which 
to  replace  the  property  was  adopted  as  furnishing  the  guide  to 
the  proper  measure  of  damages  and  the  more  satisfactory 
means  of  indemnity.  In  that  case  the  defendants,  pursuant  to 
an  arrangement  with  the  plaintiff,  had  purchased  stocks  to  hold 
and  carry  subject  to  his  order,  so  long  as  he  kept  his  margin 
good.  The  defendants  disposed  of  the  stock  in  violation  of 
the  agreement.  And  the  court  there  held,  substantially,  that 
an  amount  sufficient  to  indemnify  a  party  injured  for  the  loss, 
naturally,  reasonably  and  proximately  resulting  from  the  act 
complained  of,  and  which  a  proper  degree  of  prudence  on  the 
part  of  the  complainant  would  not  have  averted,  is  the  proper 
measure  of  recovery  when  punitive  damages  are  not  allowable. 
And  that  "  the  advance  in  the  market  price  of  the  stock,  from 
the  time  of  the  sale  up  to  a  reasonable  time  to  replace  it  after  the 
plaintiff  received  notice  of  the  sale,  would  afford  a  complete 
indemnity." 
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The  principle  upon  which  the  determination  of  Baker  v. 
Drake  rested  was  that  the  measure  of  the  plaintiff's  damages 
was  governed  by  the  opportunity  which  was  afforded  by  the 
market  for  him  within  a  reasonable  time  to  replace  the  stock 
on  the  refusal  of  the  defendant  to  do  so.  {S,  <7.,  66  N.  T. 
518 ;  Cdt  V.  Ouimes,  90  id.  368.)  And  in  Wright  v.  Banki 
of  the  Metropolis  (110  N.  Y.  237),  the  same  rule  was  held  in 
like  manner  applicable  where  stock  fully  paid  for  by  the  owner 
is  through  the  honest  mistake  of  the  pledgee  converted  by 
him,  and  he  refuses  to  replace  it  Thereupon  the  owner  may 
do  so  within  a  reasonable  time,  and  the  highest  market  price 
within  that  tune  is  the  proper  measure  of  damages.  This  is 
the  recognized  rule  in  this  state;  and  it  is  applicable  alike  to 
actions  upon  contract  as  in  tort. 

In  the  present  case  there  was  no  market  to  resort  to  for  the 
plaintiff  to  supply  himself  with  the  stock,  nor  any  market 
value  to  furnish  the  measure  of  damages.  The  rule  applied 
in  the  cases  last  cited  was  not,  therefore,  in  that  sense  applicable 
to  the  situation  in  the  case  at  bar.  A  subscription,  however, 
to  two  thousand  shares  of  the  capital  stock  of  the  railway 
company,  and  payment  of  the  full  amount  to  the  company, 
would  have  produced  the  stock,  and  it  may  be  assumed  that  it 
could  not  otherwise  have  been  procured.  It  is  upon  that 
ground  that  the  plaintiff  insists  that  the  liability  of  the  defend- 
ant is  measured  by  that  amount.  This  would  have  been  so  if 
the  agreement  of  Brown  and  Seligman  had  been  to  pay  the 
plaintiff  two  hundred  thousand  dollars  in  the  stock  of  the 
company.  Then  their  indebtedness  or  liability  would  not  have 
been  controlled  by  the  value  of  the  stock,  but  would  have 
been  fixed  by  the  contract,  but  when  the  specific  quantiwi  of 
the  stock  was  made  the  consideration  in  that  respect  for  the 
plaintiff's  sale  to  them,  on  their  failure  to  deliver  it,  he  was 
entitled  in  damages  to  the  equivalent  of  that  which  they  had 
undertaken  to  render. 

In  the  absence  of  special  circumstances  in  an  action  for  con- 
version of  personal  property  as  well  as  one  for  failure  to 
deliver  it  in  performance  of  a  contract  where  consideration 
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has  been  received,  the  value  of  the  property  at  the  time  of 
such  conversion  or  default,  with  interest,  is  the  measnre  of 
eompensation.  {Ormshy  v.  Vennonty  ete.^  Co.y  56  N.  Y.  623 ; 
Panrsons  v.  Sutton^  66  id.  92.)  No  special  circumstances  were 
alleged  in  the  complaint  to  take  this  case  out  of  the  general 
rola  Nor  was  there  any  fluctuation  in  the  value  of  the  stock 
succeeding  the  time  for  its  delivery  nnder  the  contract  to 
qualify  the  application  of  snch  rule. 

The  damages  which  a  party  ordinarily  may  recover  for  breach 
of  contract  are  those  which  naturally  flow  from  the  default 
And  if  the  contract  is  made  in  reference  to  special  circum- 
stances affecting  the  measure  of  compensation,  such  circum- 
fitances  may  be  treated  as  within  the  contemplation  of  the 
parties  and  constitute  a  basis  for  the  assessment  of  damages. 
{Booth  V.  Spuyten  Duyvd  li.  M.  Co.,  60  N.  Y.  487.)  They 
come  within  the  meaning  of  special  damages,  and  must  be  the 
subject  of  allegation  in 'pleading  to  entitle  the  party  to  make 
proof  of  them,  unless  objection  in  that  respect  be  waived. 
In  the  present  case  no  facts  of  special  character  relating  to 
damages  were  alleged,  nor  were  any  established  by  the  evi- 
dence further  than  the  mere  fact  that  the  stock  of  the  com- 
pany had  no  market  value.  If,  notwithstanding  that  fact,  the 
stock  may  have  had  an  actual  value,  a  different  question  would 
have  been  presented,  for  the  plaintiff  could  not  l>e  subjected 
to  loss,  nor  could  the  defendant  be  permitted  to  profit  by  the 
fact  that  the  stock  had  no  market  value  at  the  stipulated  time 
for  delivery.  Then  other  means  than  those  afforded  by  the 
market  would  be  resorted  to  under  the  contract,  as  within  the 
contemplation  of  the  parties,  to  ascertain  the  amount  requisite 
to  full  indemnity  to  the  plaintiff.  {StemfeU  v.  Clark,  2  Hun, 
122;  70  K  Y.  608.) 

There  may  be  cases  in  which  damages  have  no  support  in 
market  values  where  the  value  is  peculiar  to  the  party  entitled 
to  performance,  and  relief  will  be  given  accordingly.  {ScaU 
tergood  v.  Wood,  14  Hun,  269 ;  79  N.  Y.  263 ;  Parsons  v. 
SuUan,  66  id.  92.)  And  when  the  remedy  at  law  for  com- 
pensation is  inadequate  or  impracticable,  it  may  be  found  in 
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equity  by  way  of  specific  performance.  (Pom.  Eq.  Jur. 
§  1401.)  Those  are  supposed  cases  to  which  the  principles  cf 
law  adapt  remedies  when  they  arise.  But  in  the  case  at  bar, 
the  stock  not  only  had  no  market  value,  it  also  had  no  actual 
value.  Nor  does  it  appear  that  it  would  have  been  of  any 
value  to  the  plaintiff,  or  of  any  substantial  benefit  to  him  for 
any  purpose  if  he  had  received  it.  The  defendant  Brown 
and  his  associate  Seligman  did  not  by  the  contract  undertake 
to  do  anything  to  give  any  future  value  to  the  stock  of  the 
company.  Tlius  we  have  the  simple  case  of  a  contract  to 
deliver  a  certificate  for  a  certain  quantity  of  capital  stock 
then  having  no  existence,  and  when  due  and  thereafter  having" 
no  value.  The  claim  that  because  the  creation  or  issue  of  this 
worthless  stock  would  cost  its  par  value  the  plaintiff  is  entitled 
to  recover  that  sum,  does  not  seem  to  have  the  support  of  any 
well-defined  principle  of  law.  But  it  is  said  that  with  knowl- 
edge of  the  situation,  Brown  and  his  associate  absolutely  agreed 
to  deliver  the  stock  and,  therefore,  they  were  bound  to  pay  the 
amount  requisite  to  accomplish  it  without  regard  to  the  value 
of  the  stock  or  of  its  beneficial  use  to  the  plaintiff. 

In  an  action  at  law  to  recover  damages  for  breach  of  con- 
ti'act,  the  question  of  damages  is  one  of  indemnity.  And  in 
that  respect  the  remedy  founded  upon  this  contract  does  not 
differ  from  tliat  upon  any  other  contract  for  default  in  the 
delivery  of  property  which  a  party  has  unqualifiedly  under- 
taken to  deliver  for  a  consideration  received. 

In  Dana  v.  Fiedler  (12  N.  Y.  40),  the  measure  of  damages 
for  failure  to  deliver  madder  pursuant  to  contract,  was  founded 
upon  the  market  value  at  the  time  of  the  default.  The  ques- 
tion there  arose  upon  the  exclusion  of  evidence,  speculative  in 
character,  and  which  for  that  reason  was  held  inadmissible 
upon  the  question  of  such  value. 

Nor  does  Scattergood  v.  Wood  have  any  essential  application 
in  principle  to  the  case  at  bar.  In  that  case  there  was  an  ele- 
ment of  exemplary  damages  against  the  defendant,  who  had 
wilfully  deprived  the  plaintiff  of  the  use  of  a  test  machine 
designed  by  liim  for  a  .special  purpose,  in  consequence  of  which 
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he  was  put  to  the  expense  of  constructing  anotlier  for  such 
purpose.  Of  this  intended  use  the  defendant  was  advised 
when  he  appropriated  and  witliheld  the  machine  from  the 
plaintiff.  The  recovery  of  the  expense  of  constructing  the 
second  one,  as  damage  for  the  detention  of  the  other,  was  sus- 
tained, although  by  reason  (as  it  turned  out)  of  its  insufficiency, 
the  value  of  the  latter  was  much  less  than  such  cost. 

In  the  present  case  the  action  is  founded  solely  upon  the 
failure  to  deliver  to  the  plaintiff  the  stock  without  any  sup- 
ported claim  of  special  circumstances  for  any  damages  other 
than  such  as  flow  naturally  and  reasonably  from  such  default 
of  Brown  and  Seligman.  While  the  performance  of  their 
contract  in  that  respect  may  have  required  them  to  pay  to  the 
company  two  hundred  thousand  dollars,  the  entire  value  of  its 
performance  to  the  plaintiff  was  in  the  stock,  wliich  they  under- 
took to  deliver  to  him,  and  this  was  the  only  benefit  he  was 
entitled  to  take  under  that  provision  of  the  contract.  The 
value  of  the  stock,  or  its  pecuniary  equivalent,  was  the  meas- 
ure of  his  injury  by  the  default.  And  as  it  had  no  value,  the 
plaintiff  was  awarded  complete  indemnity  by  the  conclusion  of 
the  referee  that  he  was  entitled  to  recover  nominal  damages 
only. 

There  was  no  error  in  the  ruling  of  the  referee  by  which 
evidence  of  value  of  the  stock  was  received.  The  complaint 
alleged  that  on  January  22,  1873,  when  the  plaintiff  accepted 
the  certificate  before  mentioned  of  stock  in  performance  of 
the  contract,  the  stock  of  the  company  was  worth,  and  salable 
in  the  market  at  its  full  par  or  face  value,  and  demanded  judg- 
ment for  that  amount  and  interest  from  January  23,  1873. 
This  was  the  situation  of  the  complaint  when  the  evidence 
upon  the  question  of  value  was  given.  And  the  plaintiff,  upon 
a  state  of  facts  embraced  in  a  hypothetical  question,  called 
upon  the  witnesses  to  state  the  value  of  the  stock  in  January, 
1873.  This  was  the  time  when,  by  the  issue  tendered  in  the 
complaint  and  taken  by  the  answer,  the  value  of  the  stock  was, 
by  the  pleadings,  brought  in  question.  And  it  may  be  observed 
that  the  assumed  facts  upon  which  the  answers  of  the  wit- 
SicKELs— Vol.  LXXXV.        49 


386  Babnes  v.  Bbown  et  al.  [Jan., 

Opinion  of  the  Court,  per  Bradley,  J. 

nesses  were  predicated,  were  the  same  and  no  different  at  that 
time  than  they  were  on  the  day  when  the  contract  matured. 

These  views  lead  to  the  conclusion  that,  as  to  the  defendant 
Brown,  the  judgment  directed  by  the  referee  should  be  sus- 
tained. But  as  the  order  granting  an  additional  allowance  of 
costs  to  that  defendant  may  be  deemed  to  have  been  reversed 
at  General  Term,  that  disposition  of  the  order  is  affirmed,  and 
the  costs  recovered  treated  as  reduced  accordingly. 

The  contract  was  the  joint  undertaking  of  Brown  and  SeUg- 
man.  The  latter  having  died  before  the  action  was  com- 
menced, his  personal  representatives  were  joined  as  defendants 
with  Brown.  The  complaint  was  as  to  those  executors  dis- 
missed by  the  referee  upon  the  ground  that  facts  sufficient  to 
constitute  a  cause  of  action  against  them  were  not  alleged. 
Their  testator  having  only  the  I'elation  of  joint  contractor 
with  Brown,  his  death  placed  the  primary  liability  upon  the 
latter,  unless  he  was  unable  to  pay  or  insolvent.  Upon  that 
fact  the  liability  of  those  pei-sonal  representatives  to  the  plain- 
tiff upon  the  contract  was  dependent,  and  that  fact  was  essen- 
tial to  the  cause  of  action  against  them.  (Grant  v.  Skurter^  1 
Wendell,  148 ;  Trustees^  etc.,  Orphxin  Hmise  v.  Lawrence,  11 
Paige,  80 ;  2  Denio,  577 ;  People  v.  CoU,  55  N.  Y.  124,  and 
cases  there  cited ;  Ilauck  v.  Craighead,  67  id.  432.)  It  was 
not  alleged.  This  defect  was  available  by  objection,  which 
was  taken  at  the  trial.     (Code,  §  499.) 

It  does  not  appear  on  what  ground  the  motion  to  amend  the 
complaint  was  denied.  The  plaintiff  was  not  entitled  to  it  as 
matter  of  right.  And  the  discretionary  power  of  the  rfeferee, 
exercised  in  denying  the  amendment,  is  not  the  subject  of 
review  here. 

The  judgment  in  favor  of  the  defendant  Seligman,  as  modi- 
fied by  the  General  Term,  should  be  affirmed.  And  the  order 
reversing  the  judgment  and  granting  a  new  trial,  as  against 
defendant  Brown,  should  be  reversed,  and  the  judgment 
entered  upon  the  I'eport  of  the  referee  (after  deducting  there- 
from the  amount  of  the  additional  allowance  of  costs)  affirmed. 

All  concur. 

Judgment  accordingly. 
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EuDOLPH  HoffelDj  Appellant,  v.  The  City  of  Buffalo,        (^j54_579| 

Respondent. 

Where,  in  an  action  to  have  an  assessment  for  a  local  improvement  upon 
plaintiff's  land  in  the  dty  of  Buffalo  adjudged  illegal  and  to  restrain  its 
collection,  it  was  not  claimed  that  any  land  outside  the  district  upon 
which  the  assessment  was  made  should  have  been  included,  nor  was  any 
fraud  upon  the  part  of  the  assessors  alleged,  but  the  claim  was,  and  it 
was  found  by  the  trial  court,  that  the  assessment  upon  plaintiff's  land 
was  largely  in  excess  of  its  proportionate  benefit,  held,  that  the  action 
was  not  maintainable;  that  while  the  facts  might  have  entitled  plaintiff 
to  relief  upon  review  by  certiorari,  as  the  matter  was  one  within  the 
jurisdiction  of  the  assessors  under  the  city  charter  (§§  1, 2,  3,  tit.  6,  chap. 
519,  Laws  of  1870),  a  mere  error  of  judgment  on  their  part  furnished 
no  support  for  collateral  attack  by  action. 

It  was  conceded  on  the  trial  and  the  court  found  that  the  assessors  in 
making  the  assessments  disregarded  the  value  of  buildings  or  other 
improvements  upon  the  respective  parcels  of  land  assessed  ''for  the 
reason  that  they  determined  that  the  amount  of  benefits  was  not  affected 
by  the  improvements."  Held,  that  this  did  not  show  that  the  assessors 
proceeded  upon  a  wrong  rule  of  law,  but  was  simply  a  determination  as 
to  what  property  was  in  fact  benefited,  and  the  error,  if  any,  was  one  of 
judgment. 

Clark  V,  Village  of  IhinMrk  (12  Hun,  181;  75  N.  Y.  612),  distinguished. 

(Argued  December  7,  1891;  decided  January  20,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  December  30,  1889,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Tertn. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

^.  0.  Sprague  for  appellant.  The  assessment  is  illegal  and 
voidable.  (1  Desty  on  Taxn.  528,  §§  4,  10 ;  Cl^h  v.  Village 
of  Dunkirk^  12  Hun,  181 ;  Sa/oage  v.  City  of  Buffalo^  69 
id.  606 ;  Le  li(yy  v.  MayoVy  etc.j  20  Johns.  429 ;  People  v. 
Jefersan  Co,,  55  N.  T.  604 ;  In  re  Gruger,  34  id.  619  ;  Peo- 
ple V.  Citg  of  Brooklyn^  23  Barb.  166 ;  Stuart  v.  PoLmei^^  74 
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N.  Y.  183 ;  LiUhfidd  v.  Vem<m,  41  id.  123 ;  Genet  v.  City 
of  Brooklyn^  99  id.  296 ;  Spen<ier  v.  Merchant^  100  id.  585 ; 
Hassan  v.  City  of  Rochester^  65  id.  516  ;  Baldwin  v.  City 
of  Buffalo^  29  Barb.   296 ;  Johnsmv  v.  City  of  Milwaukee^ 
40  Wis.  315 ;  Preston  v.  Roberts^  12  Bush.  570 ;  Cooley  on 
Taxn.  662 ;  Sutton  v.  City  of  LouisviUe^  12  Bush.  419 ;  Mots 
V.  City  of  Detroit^  18  Mich.  495 ;  State  v.   Mayor^  etc.^  6 
Vrooin.  157;  Cooley   on   Taxn.   662;  Hanunet  v.    City  of 
PhUadelpJiia^  165  Penn.  St.  146 ;  State  v.  Mayor^  etc,^  37 
N".  J.  L.  415 ;  Creiyhton  v.  Manson^  27  Cal.  613 ;  IL  R.  R. 
Co.  V.  Morton^  27  Mo.  317;  Mills  on  Em.  Domain,  §§  159, 
232,  246 ;  Reitenbaugh  v.   C.  R,  R.  Co.,  21  Penn.  St  100.) 
The  assessment  was  illegal,  being  made  upon  a  wrong  princi- 
ple, because  the  assessors  in  making  the  same  determined  that 
the  amount  of  benefits  was  not  affected  by  improvements,  and 
fixed  the  amount  of  their  assessment  without  regard  to  such 
improvements.     {Clark  v.  Village  of  Dunkirk,  12  Hun,  181 ; 
Kennedy  v.   City  of  Troy,  77  N.  Y.  493  ;  Canal  Bank  v. 
Mayor,  etc.,  9  Wend.  214.)     Tliat  the  plaintiff  is  entitled  to  the 
relief  demanded,  if  the  assessment  is  illegal,  is  beyond  question, 
the  illegalities  complained  of  not  appearing  upon  the  face  of 
the  record.     The  remedy  at  law  in  such  cases,  by  certiorari  or 
otherwise,  is  not  exclusive.     {Scott  v.  Onderdonk,  14  N.  T.  9; 
AUen  V.  City  of  Buffalo,  39  id.  386 ;  Ruinsey  v.   City  cf 
Buffalo,  97  id.  114 ;  Laws  of  1864,  chap.  438 ;  Laws  of  1865, 
chap.  358 ;  Laws  of  1870,  1192,  §  20 ;  Laws  of  1880,  413,  §  9 ; 
People  V.  Gilon,  126  N.  Y.  147-151 ;  People  v.  McGuire,  lA 
419.)     The  court  should  take  jurisdiction  of  this  action,  because 
the  remedy  at  law,  by  certiorari,  was  entirely  inadequate  as 
applied  to  this  assessment,  if  the  errors  in  the  assessment  are  bo 
gross  and  palpable  as  to  justify  equitable  relief  on  general 
principles,  altliough  they  do  not  render  the  assessment  abso- 
lutely illegal.      (Code  Civ.  Pro.  §§   2140,  2141 ;    People  v. 
Comrs.,  9  Hun,  609 ;  People  v.  Supervisors,  etc.,  82  N.   Y. 
275 ;  People  v.  Mayor,  etc.,  20  Hun,  73 ;  People  v.  BiMfkr- 
kirk,  38  id.  7 ;  People  v.  Tompkins,  40  id.  228 ;  People  v. 
DeUmey,  49  N.  Y.  655 ;  People  v.  McDonald,  4  Hun,  187  ; 
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69  N.  Y.  362 ;  JBa^nk  v.  Supervisors,  etc.,  25  id.  312.)  This 
action  is  maintainable.  (Laws  of  1864,  chap.  438 ;  Laws  of 
1865,  chap.  358;  Laws  of  1870,  1221,  §  20;  Laws  of  1880, 
275,  §  9  ;  Laws  of  1870,  1192,  §  20.) 

George  M,  Brown  and  Philip  A.  Lain^  for  respondent. 
The  assessors  had  jurisdiction  and  the  quantum  oi  benefits 
was  a  question  of  fact  for  their  determination  under  the 
defendant's  charter;  such  determination  is  in  the  nature* of 
a  judgment  and  is  not  reviewable  collaterally.  {O^ReUley 
V.  City  of  Kingston,  114  N.  Y.  440;  In  re  Kruger^  84  id. 
621 ;  In  re  Church  Street,  49.  Barb.  455 ;  Leroy  v.  Mayor, 
etc.,  4  Johns.  Ch.  352 ;  jT.,  etc,,  li,  li.  Co,  v.  Cane,  9  Hun, 
508;  Genetv.  City  of  Brooklyn,  99  N.  Y.  306;  Kennedy  v. 
City  of  Troy,  77  id.  493 ;  Spencer  v.  Merchant,  100  id.  585  ; 
Lyon  V.  City  of  Brooklyn,  28  Barb.  609 ;  Bouton  v.  Presi- 
dent, etc,,  2  Wend.  395-398 ;  Hassan  v.  City  of  Rocfvester,  67 
N.  Y.  536 ;  In  re  Broadway,  63  Barb.  575  ;  Osterhout  v. 
Ilyland,  27  Hun,  170 ;  Strashurg  v.  Mayor,  13  J.  &  S.  508 ; 
In  re  Fen^is,  10  N.  Y.  S.  K  480 ;  Cooley  on  Taxn.  [2d  ed.] 
748,  775.)  The  special  findings  of  facts  made  by  the  learned 
court  at  the  request  of  the  plaintiii  to  the  effect  that  the  assess- 
ment upon  his  lands  is  excessive,  do  not  call  for  a  reversal  of 
the  judgment  appealed  from.  {In  re  Kruger,  84  N.  Y.  621 ; 
Dickson  v.  Ra/dne,  65  Wis.  306 ;  Chamberlain  v.  Cleveland, 
34  Ohio,  567 ;  People  ex  rel.  v.  Mayor,  etc,,  63  N.  Y.  299 ; 
Laws  of  1887,  chap.  547,  %\\  In  re  S.  I  R.  T.  Co.,  47  Hun, 
396;  Laws  of  1870,  chap.  519;  Peoph  ex  rel,  v.  Common 
Council,  78  N.  Y.  33.)  The  finding  of  the  court  that  the 
market  value  of  the  premises  assessed  was  several  thousand 
dollars  greater  than  the  amount  assessed  thereon  is  sustained 
by  the  evidence  and  the  exception  to  such  finding  is  not  well 
taken.  (In  re  Broaxlway,  63  Barb.  572;  Genet  v.  City  of 
Brooklyn,  99  N.  Y.  308.)  The  court  having  found  that  the 
land  assessed,  exclusive  of  the  improvement  thereon,  was 
worth  more  than  the  amount  assessed  against  the  same,  and 
that  its  value,  with  the  improvements,  was  many  thousand 
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dollars  in  excess  of  the  assessment,  there  can  be  no  qaestion 
of  confiscation  here.  {Lyon  v.  City  of  Brooklyn,  28  Barb. 
609  ;  In  re  Mead,  74  K  Y.  216-219 ;  In  re  Church  St.,  92  id. 
1-6 ;  Genet  v.  Ci^y  of  Brookly7i,  99  id.  306 ;  In  re  SdcJcett 
St,  4  Hun,  98 ;  74  N.  Y.  95 ;  Soady  v.  Wilson,  3  Ad.  &  EL 
252 ;  Pearson  v.  Zabel,  78  Ky.  170-173 ;  City  of  Ludlow  v. 
Trustees,  etc,.  Id.  337-360;  McFerran  v.  AUoway,  14r 
Bush.  580 ;  Bickson  v.  City  of  Eacine,  65  Wis.  306 ;  Wat- 
son  V.  Chicago,  115  111.  78.)  The  fact  that  the  assessors  in 
finally  fixing  the  amount  to  be  assessed  upon  each  parcel  of 
land,  fixed  the  same  without  regard  to  the  value  of  the  build- 
ings and  other  improvements  upon  the  same,  for  the  reason 
that  they  determined  the  amount  of  benefits  was  not  affected 
by  the  improvements,  does  not  invalidate  the  assessment. 
{QReiUy  v.  City  of  Kingston,  114  K  Y.  440.)  The  defend- 
ant's charter  makes  an  assessment  for  benefits  a  charge  against 
an  award  made  the  same  owner  for  lands  taken,  and  the  city 
has  the  legal  right  to  offset  the  award  against  the  assessment, 
and  is  only  required  to  pay  the  balance  over  and  above  such 
assessment  for  benefits.  {Genet  v.  City  of  BrooJdyn,  9^ 
N.  Y.  306;  In  re  Center  St.,  115  Penn.  St.  247;  City  of 
Gale^rg  v.  Searles,  114  111.  219.) 

Bradley,  J.  By  this  action  in  equity  the  plaintiff  sought 
to  have  it  adjudged  that  an  assessment  made  upon  his  land  in 
the  city  of  Buffalo  was  void,  and  for  that  reason  to  restrain  ita 
collection  and  stay  a  pending  proceeding  to  set  it  off  against  a 
sum  awarded  to  him  by  the  city  for  his  property  there  appro- 
priated  for  a  street. 

In  proceedings  had  for  that  purpose,  pursuant  to  the  statute, 
lands  were  taken  for  the  extension  of  Lord  street  from  Seneca 
street  to  Seymour  street,  awards  were  made  to  the  owners  of 
the  lands  so  taken,  and  the  common  council  of  the  city  fixed 
the  amount  to  be  raised  to  pay  for  the  improvement  at 
$22,440.70,  and  directed  the  board  of  assessors  to  assess  it 
upon  the  lands  to  be  benefited  by  the  improvement  in  propor- 
•  tioii  to  such  benefit     The  board  of  assessors  thereupon  made 
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up  an  a68es6ment*roll  assessing  certain  lands,  in  the  aggregate, 
the  amount  so  fixed,  for  the  purpose  of  paying  the  cost  and 
expense  of  the  improvement.  The  plaintiffs  land  was  assessed 
$14,775.78.  He  complains  of  this  and  asserts :  (1)  That  his 
land  was  not  proportionately  assessed  ;  (2)  That  it  was  assessed 
beyond  the  benefit  received  by  it,  and  (3)  That  the  assessment 
amounted  to  a  substantial  confiscation  of  his  property  without 
compensation.  The  proceedings  taken  by  the  common  council 
with  a  view  to  the  assessment,  and  those  of  the  board  of  asseai^- 
ors  in  making  it,  were  apparently  regular,  and  it  must  be 
assumed  they  were  so  in  fact,  unless  the  contrary  was  made  to 
appear.     (L.  1870,  ch.  519,  tit.  7,  §  36.) 

Upon  the  subject  of  local  assessments  the  defendant's  charter 
provided  that  the  common  council  should  estimate  and  fix  the 
amount ;  that  the  assessments  be  made  by  the  board  of  assess- 
ors ;  and  that  they  should  assess  the  whole  amount  upon  the 
parcels  of  land  benefited  by  the  improvement  in  proportion 
to  such  benefit.  (Id.  tit.  6,  §§  1,  2,  3.)  It  is  not  claimed  that 
any  land  outside  the  district  upon  which  the  assessment  was 
made  should  have  been  included  in  it  as  benefited  by  the 
work.  Nor  is  any  fraud  on  their  part  in  making  it  alleged. 
The  plaintiffs  case  rests  mainly  upon  the  alleged  fact  that  the 
assessment  on  his  land  was  largely  in  excess  of  its  proportion- 
ate benefit  derived  from  the  improvement.  Evidence  was 
given  tending  to  prove  the  fact,  and  the  trial  court  so  found, 
and  further,  that  the  assessment  upon  the  plaintiffs  land  was 
largely  in  excess  of  the  benefit  derived  by  it  from  the  work ; 
and  that  the  assessment  was  not  made  upon  the  parcels  of  land 
benefited  in  proportion  to  such  benefit.  While  it  may  be  that 
relief  upon  that  state  of  facts  may  have  l)een  given  upon  a 
direct  review  by  certiorari  of  the  assessment,  it  is  diflScult  to 
see  how  they  can  furnish  any  support  for  collateral  attack  of 
it  by  action.  The  statute  seems  to  have  devolved  upon  the 
assessors  of  the  defendant  the  duty  and  power  of  determining 
the  district  benefited  by  a  local  improvement  and  of  making 
the  proportional  assessment  upon  the  respective  parcels  of 
land.     Those  matters  are  left  to  the  judgment  of  the  board  of 
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assessors;  and  "it  shall  be  presumed  that  every  *  *  * 
assessment  made  *  *  ^  is  valid  and  regular,  and  that 
all  the  steps  and  proceedings  required  by  law  were  taken  and 
had  until  the  contrary  shall  be  made  to  appear."  (Id.  tit.  7, 
§36.) 

This,  upon  the  evidence  and  findings,  was  a  case  of  over 
assessment  on  the  plaintiff's  land.  If  this  was  the  result  of 
mere  error  in  judgment  of  the  assessors,  it  is  not  the  subject 
of  what  was  formerly  known  as  a  bill  of  review ;  and  like  the 
determination  by  any  tribunal  of  matters  brought  within  its 
jurisdiction  their  judgment  is  not  the  subject  of  review  by 
action  collaterally.  It  is  urged  that  in  view  of  the  large  excess 
in  the  amount  of  the  assessment  upon  the  plaintifFs  land  over 
its  due  proportion,  it  must  be  assumed  that  the  assessors  pro- 
ceeded on  some  erroneous  principle  or  rule  in  making  it  If 
the  evidence  would  have  justified  the  inference  to  that  effect 
in  the  court  below,  it  did  not  as  matter  of  law  require  such 
conclusion ;  and,  therefore,  tlie  question  is  not  here  for  con- 
sideration. While  the  excess  may  be  so  greatly  out  of  propor- 
tion as  to  permit  the  inference  of  corrupt  purpose  or  of  adop- 
tion of  an  erroneous  rule  of  estimate,  the  matter  of  excess,  is' 
one  of  degree  only ;  and  if  in  one  case  an  assessment  having 
the  support  of  jurisdiction  of  tlie  assessors  and  of  presumption 
of  regularity,  may  upon  the  evidence  of  witnesses  to  the  effect 
that  it  was  disproportionately  made  upon  the  lands,  be  vacated 
in  a  collateral  action,  the  question  would  be  an  open  one  in 
every  case  where  some  one  or  more  of  the  persons  whose  lands 
are  subjected  to  assessment  deem  themselves  aggrieved  for 
such  cause.  It  is  for  the  legislature  to  provide  such  means  for 
direct  review  of  the  discretionary  or  judicial  power  of  munici- 
pal officers  in  making  assessments  and  levying  taxes  as  may  be 
deemed  essential  to  the  protection  of  the  rights  of  the  property 
owner.  The  rule  is  fundamental  that  equality  in  the  imposi- 
tion of  the  burden  of  taxation  is  of  the  very  essence  of  the 
right,  and  consequently  the  failure  to  observe  that  principle  in 
a  statute  providing  for  asse^ments  and  their  apportionment  as 
applied  to   the  property  benefited  would  render  it  invalid. 


1892.]  HoFFELD  V.  City  of  Buffalo.  393 


Opinion  of  the  Court,  per  Bradley,  J. 


While  this  perfection  must  be  in  the  law  under  which  the 
assessors  proceed,  the  execution  of  it  dependent  upon  their 
judgment  may  not  be  free  from  criticism  although  made  in 
good  faitL 

It  is,  however,  urged  that  the  assessment  was  made  upon  a 
wrong  principle  and  is  for  that  reason  illegal.  This  is  founded 
upon  the  concession  at  the  trial  and  the  finding  accordingly 
^^  that  the  assessors  in  finally  determining  the  amount  to  \)e 
assessed  for  the  benefits  upon  each  of  the  pieces  of  land 
assessed,  fixed  those  amounts  without  regard  to  the  value  of 
the  buildings  or  other  ^improvements  upon  the  respective 
parcels  for  the  reason  that  they  determined  that  the  amount 
of  benefits  was  not  affected  by  the  improvements."  It 
appeared  that  upon  the  plaintiff's  land  and  some  other  of  the 
lands  assessed  there  were  buildings  and  that  other  lots  within 
the  assessment  were  vacant.  The  assessors  did  not  fail  to  con- 
sider the  improvements  on  the  lands,  and  having  determined 
that  the  amount  of  benefits  was  not  affected  by  tliem,  assessed 
it  upon  the  lots  respectively  without  regard  to  the  value  of 
the  buildings.  This  was  not  in  violation  of  the  rule  embraced 
within  the  reason  given  in  Kennedy  v.  City  of  Tray  (77  N. 
Y.  493),  for  decision  in  Clark  v.  Village  of  Dunkirk  (12  Hun, 
182 ;  75  N.  Y.  612).  And  was  in  hannony  w^th  the  views 
of  the  court  upon  which  O^Heilley  v.  City  of  Kingston  (114 
N.  Y.  439)  was  determined.  The  facts  so  found  do  not  show 
that  the  assessors  proceeded  on  a  wrong  rule  of  law  in  making 
their  estimate  of  the  benefits  to  the  lands  assessed. 

The  assessment  does  not,  therefore,  seem  to  have  been 
illegal  in  the  sense  requisite  to  the  support  of  an  action  for 
relief  against  it.  In  a  case  for  such  relief  tlie  proceedings  are 
regular  and  on  their  face  valid,  but  by  reason  of  something 
extrinsic  the  record  they  are  illegal.  In  that  case  relief  may 
be  had  in  equity.  {Striusburgh  v.  Mayor^  eti\^  87  N.  Y. 
452.)  So  far  as  appeare  in  the  present  case  the  cause  of  the 
plaintiff's  complaint  may  have  been  the  result  of  mere  error  in 
judgment  of  the  assessors.  And  although  the  assessment  was 
not  illegal  it  may  have  been  erroneous.  In  that  view  it  is  not 
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important  whether  or  not  chapter  358  of  the  Laws  of  1865, 
remains  in  force,  as  the  actions  there  referred  to  had  relation 
to  illegal  assessments.  In  cannot  here  be  seen  what  may  have 
been  the  result  in  the  court  below  if  fraud  or  corrupt  purpose 
on  the  part  of  the  assessors  in  making  the  assessment  had  l)een 
alleged  in  the  complaint,  as  in  such  case  it  may  be  that 
inference  to  that  effect  may  have  been  permitted  by  the 
evidence. 

Although  we  find  no  support  for  the  action,  the  facts  so 
tend  to  show  the  assessment  erroneous  to  the  prejudice  of  the 
plaintiff  that  the  denial  of  costs  is  justified. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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William  T.  Peck,  Appellant,  v.  George  Belknap, 
Impleaded,  etc.,  Kespondent. 

A  disqualification,  under  the  Civil  Service  Law,  for  an  appointment  in  the 
public  service  of  a  city,  applies  not  only  to  the  individual  who  has  not 
passed  the  requisite  examination,  but  also  to  the  city  itself;  it  cannot 
employ,  or  receive  into  its  service,  a  person  not  eligible  under  the  law. 

An  action  is  maintainable,  at  the  suit  of  a  taxpayer,  against  city  officials., 
restraining  them  from  entering  into  a  contract  of  employment,  in  a  posi- 
tion where  a  civil  service  examination  is  required,  with  one  who  has  not 
passed  the  examination,  or  to  restrain  the  payment  of  the  salary  of  such 
an  employe  out  of  the  funds  of  the  city.  (Code  Civ.  Pro.  §  1925;  chap. 
673,  Laws  of  1887.) 

It  is  not  a  defense  to  such  an  action  that  an  employment  by  the  city  of 
some  person  for  the  purpose  specified  is  proper  and  lawful,  and  that 
the  compensation  agreed  to  be  paid  was  not  extravagant. 

Where  an  appointment  is  to  a  position  covered  by  the  regulations  for 
admission  into  the  service  of  the  city  by  its  mayor,  and  approved  by  the 
civil  service  commission,  the  relation  to  the  city  of  the  appointee  cannot 
be  changed  into  that  of  an  independent  contractor  by  the  execution  of  a 
formal  contract  between  them,  setting  forth  the  specific  duties  he  is  to 
perform. 

The  common  council  of  the  city  of  Rochester,  by  resolution,  authorized 
the  employment  of  some  person  to  keep  a  book  containing  a  record  of 
the  street  lamps  in  the  city,  and  showing  the  number  each  day  not 
lighted  as  reported  to  him  by  the  policemen  of  that  city.    B.  was  so 
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employed  for  a  period  stated,  at  a  specified  salary,  and  he  entered  upon 
the  discharge  of  his  duties.  The  common  council,  by  another  resolution^ 
directed  the  mayor  to  enter  into  a  contract  with  B.  for  the  performance 
by  him,  at  a  compensation  stated,  of  the  duties  specified  in  the  prior 
resolution,  and  in  addition  "to  perform  such  other  duties  as  may  be 
connected  with  the  public  street  lighting  system  of  the  city  as  may  be 
required"  and  to  furnish  "written  reports  upon  any  of  the  subjects 
aforesaid."  The  regulations  for  the  admission  of  persons  into  the 
service  of  the  city,  after  certain  exceptions,  classified  the  service  as 
follows:  "  Schedule  B  (Part  one).  All  ofiicers  and  members  of  the  Police 
and  Fire  Department.  (Part  two).  All  other  subordinate  ofiicers  and 
assistants."  Appointments  in  part  two  were  required  to  be  made  from 
persons  whose  names  were  certified  by  the  board  of  examiners.  B.  had 
never  been  examined,  nor  was  his  name  certified  by  that  board.  Eield^ 
that  B.,  under  both  resolutions,  was  an  assistant  to  the  lamp  committee, 
with  duties  merely  clerical,  and  so,  his  employment  fell  within  part  two, 
and  his  admission  into  the  city  service  was  illegal;  that  any  payments 
made  to  him  by  the  city  officials  would  be  a  waste  of  the  city  funds,  and, 
therefore,  that  an  action  was  maintainable,  at  the  suit  of  a  taxpayer,  to 
restrain  such  payment. 
Peek  V.  Belknap  (55  Hun,  91),  reversed. 

(Argued  December  10  1891;  decided  January  20, 1892.) 

Appeal  from  order  of  the  General  Tenn  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  October  1,  1889, 
which  reversed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

John  S.  HopkiuB  for  appellant.  The  plaintiff,  as  a  tax- 
payer of  the  city  of  Kochester,  was  entitled  to  the  relief 
prayed  for.  {Oster/umdt  v.  Rigney,  98  N.  Y.  222 ;  TalcoU  v. 
City  of  Buffalo,  34  K  Y.  S.  E.  873,  874,  875 ;  PeopU  e^t  rel. 
V.  Village  of  LitOe  Falls,  8  N.  Y.  Supp.  512 ;  Laws  of  1887, 
chap.  673 ;  Ayers  v.  Laivrence,  59  N.  Y.  192 ;  Code  Civ.  Pro. 
§  1225 ;  Hogers  v.  City  of  Buffalo,  123  N.  Y.  173  ;  22  Abb. 
[N.  C]  144 ;  2  N.  Y.  Supp.  326.)  The  resolution  of  the  com- 
mon council  clearly  contemplated  the  employment  of  the 
defendant  Belknap  as  a  subordinate  officer,  clerk  or  assistant 
in  the  civil  service  of  the  city  of  Rochester ;  and  he  was  not 
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eligible  to  such  employment  until  he  had  passed  the  requisite 
examination.  (Laws  of  1883,  chap.  354,  §  8 ;  Laws  of  1884, 
chap.  410,  §  2;  Bogers  v.  City  of  Buffalo,  123  N.  Y.  173; 
Aiken  v.  Wasson,  24  id.  482 ;  Coffin  v.  Reynolds,  37  id.  640  ; 
WakefieU  v.  Fargo,  90  id.  213.) 

ILfury  e/.  SuUivan  for  respondent.  The  employment  of 
the  defendant  Belknap,  even  if  it  were  one  under  the  terms 
of  the  resolution  of  December  20,  1887,  was  not  a  violation  of 
any  of  the  provisions  of  the  Civil  Service  Act.  (Laws  of  1883, 
chap.  354,  §  7 ;  Laws  of  1884,  chap.  410,  §  2 ;  People  ex  ret 
v.  Lacomhe,  99  N.  Y.  49.)  The  entering  into  the  contract  pro- 
vided for  in  the  resolution  of  December  20,  1887,  by  the 
mayor  and  city  with  Mr.  Belknap,  was  not  in  violation  of  the 
so-called  Taxpayers'  Act.  {Talcott  v.  City  of  Buffalo,  125 
]>f .  Y.  280.)  This  action  will  not  lie,  for  the  reason  that  it  is 
not  brought  to  protect  any  interest  of  the  plaintiff,  as  a  tax- 
payer. {Hull  V.  Ely,  2  Abb.  [N.  C]  440 ;  Kemball  v.  Ileimtt^ 
3  X.  Y.  Supp.  756 ;  22  N.  Y.  S.  li.  31 1.)  The  contract  provided 
for  in  the  resolution  of  December  20,  1887,  Avas  one  which 
could  have  been  performed  by  means  of  agents,  as  well  as 
pei-sonally,  or,  in  other  words,  it  constituted  the  defendant 
Belknap  an  independent  contractor.  {ScJtenck  v.  Mayor,  etc,, 
10  Hun,  124;  Osterhoudt  v.  Bigney,  98  N.  Y.  222.) 

Brown,  J.  This  action  was  brought  by  the  plaintiff  as  a 
taxpayer  of  the  city  of  Rochester  to  procure  a  judgment 
restraining  the  mayor  of  said  city  from  entering  into  a  con- 
tract of  employment  with  the  defendant  Belknap  on  behalf  of 
the  city,  whereby  said  Belknap  was  to  render  during  a  desig- 
nated period  certain  services  relating  to  street  lights  particu- 
larly set  forth  and  enumerated  in  a  resolution  of  the  common 
council,  and  to  restmin,  the  city  clerk  and  treasurer  from  draw- 
ing upon  or  paying  out  to  said  Belknap  from  the  funds  of  the 
city  any  money  under  said  resolution. 

The  ground  upon  which  this  judgment  was  sought  was  that 
Belknap  had  not  passed  the  examination  which,  under  the 
Civil  Service  I^w  of  the  state  and  the  regulations  prescribed 
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by  the  mayor,  it  was  essential  he  should  pass  before  entering 
into  the  public  service  of  the  city. 

It  appeared  that  about  November  1,  1887,  the  common 
council  of  the  city  had,  by  resolution,  authorized  the  employ- 
ment by  the  lamp  committee  of  some  person  to  whom  the 
policemen  of  the  city  were  to  be  required  to  report  the  number 
of  street  lamps  unlightefl,  and  wlio  should  keep  a  book  which 
should  contain  a  record  by  streets  of  the  gas  and  electric  lamps 
of  the  city,  and  their  location,  and  which  should  each  day  show 
the  number  not  burning ;  and  pursuant  to  this  resolution,  on 
or  about  November  fifteenth,  said  Belknap  had  been  employed 
by  the  lamp  committee  until  April  1,  1888,  at  a  salary  of 
seventy  dollars  per  month,  and  on  November  nineteenth  he 
entered  upon  the  discharge  of  his  duties,  and  the  court  found 
as  a  fact  that  he  continued  to  discharge  them  until  the  end  of 
the  term  designated.  On  December  20,  1887,  the  common 
council  passed  another  resolution  which  directed  the  mayor  to 
enter  into  a  contract  with  said  Belknap  to  perform  until  April 
1,  1888,  the  duties  specified  in  the  resolution  before  referred 
to,  and  in  addition  to  keeping  a  record  of  the  unlighted  street 
lamps,  he  was  "  to  perform  such  other  duties  as  may  be  con- 
nected with  the  public  street  lighting  system  of  tlie  city 
*  *  *  as  may  be  required  by  said  committee  or  this  com- 
mon council,  and  to  furnish  to  said  committee  and  the  common 
council  written  reports  upon  any  of  the  subjects  aforesaid," 
and  for  which  he  was  to  receive  as  compensation  the  sum  of 
$313.33  in  three  equal  payments  on  the  first  days  of  February^ 
March  and  April. 

This  resolution  was  vetoed  by  the  mayor  on  the  ground  that 
it  was  in  contravention  of  the  Civil  Service  Law  of  the  state, 
but  was  subsequently  repassed  over  the  veto  by  the  common 
council  by  a  two-thirds  vote. 

It  further  appeared  that  the  regulations  for  the  admission 
of  persons  into  the  service  of  the  city  prescribed  by  the  mayor 
and  appoved  by  the  civil  service  commission  applied  to  all 
positions  in  the  public  service,  except  to  "  elective  officers,  sub- 
ordinates of  the  city  treasurer,  and  persons  employed  by  or  who 
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S3ek  to  enter  in  the  service  under  the  board  of  education." 
That,  with  that  exception,  the  service  was  classified  as  follows : 
'•  Schedule  B.  (part  one).  All  ofScers  and  members  of  the 
police  and  fire  department."  (Part  two).  "All  other  subor- 
dinate officers  and  assistants."  Schedule  D.  "All  persons 
employed  as  laborers  or  day  workmen." 

For  appointments  under  Schedule  D  no  examination  was 
required.  Applicants  for  appointment  under  Schedule  B  were 
to  be  examined  as  provided  in  the  regulations,  and  appoint- 
ments to  any  positions  in  part  two  were  to  be  made  from  per- 
sons  whose  names  were  certified  by  the  board  of  examiners. 

It  was  not  disputed  that  Belknap's  name  had  not  been  certified 
by  the  board  of  examiners,  nor  that  he  had  never  been  examined. 

The  Special  Term  decided  that  the  employment  of  Belknap 
by  the  lamp  committee  under  the  resolution  of  November  first, 
and  the  contract  directed  to  be  entered  into  by  the  mayor  by 
the  resolution  of  December  20,  1887,  were  both  illegal,  and 
that  the  payment  of  any  funds  of  the  city  as  directed  by  said 
resolution  would  constitute  waste  or  injury  to  such  funds 
within  the  meaning  of  chap.  673,  Laws  of  1887,  and  gave 
judgment  in  accordance  with  the  prayer  of  the  complaint. 
The  General  Term  reversed  the  judgment  and  dismissed  the 
complaint  on  the  grounds,  first,  that  the  contract  directed*  to 
be  entered  into  was  not  an  illegal  one,  and  second,  that  Bel- 
knap was  not  a  subordinate  officer,  clerk  or  assistant  of  the 
city,  but  was  an  independent  contractor,  and  hence  not  within 
the  terms  of  the  Civil  Service  Law. 

An  action  against  the  officers  of  a  municipal  corporation  to 
prevent  any  illegal  official  act  on  their  part,  or  to  prevent 
waste  or  injury  to  any  property  or  funds  of  such  corporation 
is  expressly  authorized  by  the  legislature  in  the  several  acts 
for  the  protection  of  taxpayers.  (Code  Civ.  Pro.  §  1926; 
Chap.  673,  Laws  of  1887.) 

These  acts  have  very  recently  received  judicial  construction 
in  this  court  (Talcott  v.  City  of  Buffalo,  125  N.  Y.  280 ; 
Ziegler  v.  Cfhapin^  126  id.  342),  and  whatever  difference  of 
-opinion  existed  in  those  cases  with  reference  to  the  scope  of 
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the  laws,  the  power  of  the  court  to  interfere  on  the  suit  of  a 
taxpayer  and  restrain  illegal  official  action  was  not  questioned 
or  denied. 

The  conclusion  of  the  General  Term  that  the  employment 
of  Belknap  was  not  an  illegal  act  appears  to  have  been  founded 
upon  a  consideration  of  the  provisions  of  the  charter  of  the 
city,  and  the  power  there  conferred  upon  the  common  council 
"  to  provide  for  and  regulate  the  lighting  of  the  streets  and 
the  protection  of  the  public  lamps,"  and  the  argument  was 
that  as  the  employment  of  some  person  for  the  purpose  speci- 
fied was  proper  and  lawful,  and  the  compensation  was  not 
extravagant,  the  pecuniary  result  to  the  taxpayer  was  the  same 
whether  the  employe  passed  the  civil  service  examination  or 
not,  and  there  was  no  waste  of  or  injury  to  the  public  funds. 
This  construction  overlooks  the  illegal  character  of  the  official 
act  contemplated,  ignores  the  Civil  Service  Law  and  justifies 
its  viol^on. 

That  it  cannot  prevail  is  too  plain  to  need  argument  to  con- 
trovert it.  Precisely  the  same  question  was  presented  and 
overruled  in  the  case  of  Hogera  v.  Common  CowicU  of 
Buffalo  (123  N.  Y.  173)  and  while  not  argued  by  counsel  in 
this  court,  was  raised  by  the  findings  and  exceptions  and 
invt)lved  in  the  decision. 

That  cannot  be  legal  which  is  forbidden  by  law,  and  in 
respect  to  the  legality  of  a  contract  no  distinction  is  apparent 
between  one,  the  subject  matter  of  which  is  not  within  the 
power  of  the  common  council,  and  one  within  its  power  but 
attempted  to  be  made  with  a  person  with  whom  the  common 
coun«il  is  forbidden  by  law  to  contract.  The  disqualification 
under  the  Civil  Service  Law  applies  not  only  to  the  individual 
who  has  not  passed  the  requisite  examination,  but  also  to  tlie 
city  itself.  It  cannot  employ  or  receive  into  its  service  a  per- 
son not  eligible  under  the  law. 

Section  8  of  the  act  as  amended  by  chapter  410  of  the  Laws 
of  1884  provides  that  after  the  termination  of  three  months 
from  the  passage  of  that  act  "no  officer  or  clerk  shall  be 
appointed  and  no  person  shall  be  admitted  to  or  be  promoted 
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in  either  of  said  classes "  (in  the  public  service  of  the  city) 
"  until  he  has  passed  an  examination  or  is  shown  to  be  exempted 
from  such  examination  in  conformity  with  such  regulation," 
and  in  the  presence  of  that  plain  provision  of  the  statute  it  is 
idle  to  argue  the  question  of  the  power  of  the  common  council 
to  employ  as  a  clerk  or  subordinate  officer  one  who  has  not 
passed  the  examination  required  by  the  regulations  prescribed 
by  the  mayor  of  the  city. 

The  second  ground  adopted  by  the  General  Tenn  is  equally 
untenable.  A  formal  contract  between  Belknap  and  the  mayor 
in  which  should  be  set  forth  the  specific  duties  he  was  to  per- 
form, as  thev  were  enumerated  with  much  detail  in  the  resolu- 
tion  of  December  twentieth,  could  not  change  his  relation  to 
the  city  or  transform  an  ordinary  clerk  into  an  independent 
contractor. 

At  the  time  of  the  adoption  of  that  resolution  he  had  been 
rendering  service  to  the  city  for  more  than  a  month  tinder  an 
employment  by  the  lamp  committee,  pursuant  to  the  resolution 
of  November  first,  heretofore  referred  to,  and  his  contract  was 
to  be  for  the  same  service  and  at  the  same  wages  as  specified 
in  the  resolution  of  December  twentieth,  and  was  to  cover  the 
past  services  and  the  back  pay. 

He  was  under  both  resolutions  an  assistant  to  the  lamp  com- 
mittee, and  his  duties  were  wholly  clerical.  His  employment 
fell  within  part  two  of  Schedule  B  of  the  mayor's  regulations, 
and  neither  the  common  council  nor  the  mayor  had  any  power 
to  employ  him  unless  his  name  was  certified  by  the  board  of 
examiners. 

His  admission  into  the  service  of  the  city  was  plainly  illegal 
and  the  attempted  contract  created  no  legal  liability  on  the 
part  of  the  city,  and  any  payments  made  to  him  by  the  city 
officers  under  that  employment  would  have  been  a  waste  of  the 
city's  funds. 

The  order  of  the  General  Term  should  be  reversed  and  the 
judgment  of  the  Special  Term  affirmed. 

All  concur. 

Order  reversed  and  judgment  affirmed. 
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Sylvester  Trimmer,  Appellant,  v.  The  City  of  Kochester, 

Respondent 

Where  money  has  been  collected  under  an  assessment  for  a  local  improve- 
ment which  is  valid  on  the  face  of  the  record  but  is  illegal  by  reason 
of  the  existence  of  some  fact  outside  thereof,  it  may  not  be  recovered 
back  until  the  assessment  is  set  aside. 

It  is  not  sufficient  that  in  an  action  brought  by  another  party  whose  prop- 
erty was  assessed  for  the  same  improvement  a  judgment  was  recovered 
adjudging  the  assessment  against  his  property  to  be  illegal  and  void; 
this  does  not  set  aside  all  of  the  assessments,  but  only  that  against  the 
property  of  the  plaintiff  in  such  action,  and  the  other  assessments  are 
not  affected  or  invalidated  thereby. 

(Argued  December  10,  1891;  decided  January  20,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  March  25,  1890,  which  affirmed  a  judgment  in 
favor  of  defendant  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

This  action  was  brought  to  recover  back  moneys  paid  upon 
alleged  illegal  assessments  for  a  street  improvement. 

May  30,  1865,  the  common  council  of  the  city  of  Rochester,, 
pursuant  to  chapter  143  of  the  Laws  of  1861,  the  city  charter, 
confirmed  an  assessment  of  $30,830,  for  curbing  and  pav- 
ing Oak  street,  between  Allen  and  Lisle  streets,  the  sum 
being  assessed  upon  property  benefited  by  the  improve- 
ment. One-third  of  the  assessment  became  due  August  30, 
1865,  one-third.  May  30,  1866,  and  one-third.  May  30,  1867. 
The  last  two  installments  bore  interest  at  the  rate  of  seven 
per  cent  from  May  30,  1865.  Among  other  property  assessed 
was  a  lot  belonging  to  Thomas  Brady  upon  which  there 
was  levied  $492,  one-third  of  which,  $164,  was  payable 
August  30,  1865,  one-tliird.  May  30,  1866,  with  interest  from 
May  30,  1866,  and  one-third.  May  30, 1867,  with  interest  from 
May  30,  1865.  August  30,  1865,  Brady  paid  $164,  and  April 
19,  1866,  $174.15,  the  amount  of  the  second  installment  with 
interest  Prior  to  February  21,  1888,  Brady's  right  to  recover 
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the  sums  so  paid  by  him  was  assigned  to  this  plaintiff,  who  on 
the  date  mentioned  demanded  payment  of  the  defendant  of 
the  sums  and  February  23,  1888,  brought  this  action  to  recoTer 
the  amoimts  paid  with  interest  from  tho  dates  of  payment. 

July  18,  1867,  William  E.  Hasson  and  others,  Thomas 
Brady  not  being  a  party,  brought  an  action  to  set  aside  tho 
assessment  against  their  properties  upon  the  ground  that  cer- 
tain realty  benefited  by  the  improvement  had  been  omitted 
from  the  roll.  September  9,  1882,  a  judgment  was  recovered 
in  the  action,  adjudging  that  the  assessments  against  the  realty 
of  the  plaintiffs  in  that  action  were  illegal  and  void  by  reason 
of  such  omission,  and  the  city  and  its  officials  were  restrained 
from  collecting  the  assessments  from  the  plaintiffs  or  out  of 
jtheir  property.     (6  Lans.  185 ;  65  N.  Y.  516 ;  67  id.  528.) 

further  facts  are  stated  in  the  opinion. 

D.  Clinton  Bamum  for  appellant.  Money  paid  on  an 
illegal  assessment  may  be  recovered  back.  {Bcmk  v.  Mayor^ 
etc,^  43  N  Y.  184;  Peyser  v.  Mayor^  etc.,  70  id.  497; 
St/rufibuTg  v.  Mayor ^  etc.,  87  id.  452 ;  Chapman  v.  City  of 
Brooklyn,  40  id.  380,  381 ;  Newman  v.  Suprs,,  etc.,  45  id. 
687 ;  Horn  v.  Tovm  of  New  Lots,  83  id.  100-107 ;  Pa/rsons 
^v.  City  of  Bochester,  43  Hun,  259 ;  Brehm  v.  Mayor,  etc,, 
39  id.  533.)  The  payment  of  the  assessment  was  under  coer- 
cion of  Jaw,  and,  therefore,  not  voluntary.  (Hassam,  v.  d^f  of 
Bochester^  67  N.  Y.  536 ;  Parsons  v.  CiMj  of  Bochester,  43 
Hun,  559 ;  Quest  v.  City  of  BrooUyn,  69  N.  Y.  506 ; 
Batch  V.  City  of  Buffalo,  38  id.  276 ;  Haywood  v.  City 
.of  Buffalo^  14  id.  534  ;  Scott  v.  Onderdonk,  Id.  9 ;  Bank  of 
CoTnmoTywealth  v.  Mayor,  etc.,  43  id.  188  ;  Peyser  v.  Mayor, 
70  id.  497 ;  Breucher  v.  YU.  of  Port  Cheater,  101  id.  244 ; 
Zott  V.  JSwezey,  29  Barb.  87 ;  Scholey  v.  HaZsey,  73  N.  Y. 
582 ;  BamJc  of  U.  S.  v.  Bank  of  Washington,  6  Pet.  8 ; 
Howard  v.  City  of  Augusta,  74  Me.  79;  Pooley  v.  City 
of  Buffalo,  122  N.  Y.  602 ;  Fl(mer  v.  Lance,  69  id.  610 ; 
M(Ml>6  V,  Stiner,  61  Ala.  595.)  It  need  not  affirmatively 
jappear  that  the  party  paying  the  assessment  did  not  know  of 
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the  defects  where  the  payment  was  under  coercion  of  law. 
{Peyser  v.  Mayor^  etc.,  70  N.  Y.  497;  Zott  v.  Swezey^  29 
Barb.  94;  People  v.  Carter,  119  N.  Y.  560.)  Even  if  the 
payment  was  with  full  knowledge,  it  was  not  voluntary, 
because  made  under  coercion  of  law.  Compulsory  payments 
are  not  rendered  voluntary  because  of  knowledge  of  the  facts. 
{Peyser  v.  Mayor,  etc.,  70  N.  Y.  497 ;  Breucher  v.  VU.  of 
PoH  Chester,  101  id.  240 ;  Chase  v.  Devmal,  7  Me.  138 ; 
Tripler  y.  Mayor,  etc.,  125  N.  Y.  627.)  But  even  if  the 
payment  was  with  knowledge,  and  if  knowledge  does  render 
a  compulsory  payment  voluntary,  plaintiff  may  recover,  because 
the  assessment  was  vacated  after  the  payment  and  before  suit. 
{Zott  V.  Swezey,  29  Barb.  94 ;  Peyser  v.  Mayor,  etc.,  70  N. 
Y.  501.)  The  action  is  not  barred  by  the  Statute  of  Limita- 
tions. The  assessment  being  valid  on  its  face,  it  was  a  protec- 
tion to  defendant  until  reversed,  and  no  action  could  be 
brought  for  money  paid  under  it  until  it  was  reversed.  {Brehm 
V.  Mayor^  etc.,  104  N.  Y.  186 ;  Bank  v.  Mayor,  etc.,  43  id. 
184 ;  Struslurg  v.  Mayor,  etc.,  87  id.  455 ;  Breucher  v.  ViL 
of  Port  Chester,  101  id.  244 ;  Br^inda^e  v.  VU.  of  Port 
Chester,  102  id.  497 ;  Newmmi  v.  Suprs.^  45  id.  688 ;  Horn 
V.  Tovm  of  New  Lots,  83  id.  100;  Sherman  v.  Clifton 
Springs,  27  Hun,  390 ;  Fisher  v.  La/nghein,  103  N.  Y.  84, 90 ; 
Day  V.  Bach,  87  id.  61 ;  Ma/rhs  v.  Toumsend,  97  id.  600 ; 
Code  Civ.  Pro.  §§  380,  415 ;  (THara  v.  StaU,  112  N.  Y.  155  ; 
Pa/rker  v.  Stroud,  98  id.  383 ;  Wood  on  lim.  335,  §  160 ; 
CoUins  V.  Thayer,  71  Dl.  138 ;  C.  R.  R.  Co.  v.  Parks,  33 
Ark.  131 ;  Peyser  v.  Mayor,  70  N.  Y.  502 ;  Bruce  v.  Tilson, 
25  id.  196;  Peters  v.  Delaplaine,  49  id.  388;  Tapley  v. 
McPike,  50  Mo.  589 ;  Ba/nk  of  XT.  S.  v.  Bank  of  Washing- 
ton,  6  Pet  18  ;  DoweU  v.  Webher,  2  S.  &  M.  452 ;  AbhoU  v. 
McEl/roy,  10  id.  100 ;  Lawton  v.  Bovymam,,  2  Strob.  190 ; 
Moser  v.  Jones,  2  M.  &  McC.  259 ;  Tarver  v.  Cowart,  5  Ga. 
66 ;  Angell  on  Lim.  §§  63,  99  ;  Bank  v.  Townsend,  87  N.  Y. 
10 ;  Oshum  v.  Rogers,  112  id.  573 ;  Pickard  v.  Valentine, 
13  Me.  412.)  The  judgment  is  appealable  to  this  court.  {Jos- 
nez  V.  Connor,  75  N.  Y.  156.)    The  fact  that  the  plaintiff's 
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assignor  is  intestate  and  was  not  a  party  to  the  action  to  set 
aside  the  assessment,  does  not  defeat  a  recovery.  {In  re 
DeZcmcey,  52  N.  Y.  82.) 

Henry  J,  SuLLivwn  for  respondent.  The  payments  sought 
to  be  recovered  back  in  these  actions  were  vohmtary  ones,  not 
coerced  in  any  manner  by  duress  of  person,  goods,  or  other* 
wise,  and  the  amounts  thus  paid  cannot  be  recovered  back. 
{Tripler  v.  Mayar^  etc,,  125  N.  Y.  617,  630 ;  Yanderbeck  v. 
Ciiy  of  liochester,  122  id.  285;  Pooley  v.  City  of  BuffalOj 
Id.  592 ;  Phdpa  v.  Mayor,  etc.,  112  id.  222  ;  Forest  v.  Mayor^ 
etc.,  13  Abb.  Pr.  [N.  S.]  850,  353 ;  Cutler  v.  Mayor,  etc.,  92 
N.  Y.  170.)  The  parties  making  the  payments  could  have 
maintained  actions,  provided  said  payments  were  involuntary 
ones,  without  having  the  assessment  set  aside  or  vacated  for 
the  reason  that  it  was  void,  owing  to  the  assessors  omitting,  in 
making  the  assessment,  to  include  said  900  feet  or  thereabouts^ 
frontage  of  state  lands  on  Oak  street,  contrary  to  the  provisions 
of  the  ordinance,  and  for  that  reason  said  assessors  lost  juris* 
diction.  {Breucher  v.  Vil.  of  Part  Chester,  101  N.  Y.  240, 
2^\  JexY.  Mayor,  etc.,  103  id.  536,  541;  111  id.  339,  342; 
Diefenthal^r  v.  Mayor,  etc..  Id.  331,  339.)  The  action  is  one 
brought  to  recover  for  money  alleged  to  have  been  had  and 
received  by  the  defendant  for  the  use  of  the  owners  paying 
the  same.  {Horn  v.  New  Lota,  83  N.  Y.  101.)  The  pay- 
ments  were  made  more  than  twenty  years  before  the  com- 
mencement of  this  action,  and,  therefore,  the  Statute  of  Lim- 
itations bars  a  recovery  being  had  therefor  for  that  reason. 
{Diefenthaler  v.  Mayor,  etc..  Ill  K  Y.  331,  337,  338;  Jex 
V.  Mayor,  etc..  Id.  339, 342 ;  Brundage  v.  VU.  of  Port  Chester, 
31  Ilun,  130,  131;  Parsons  v.  City  of  Rochester,  43  id.  258, 
260 ;  Clowes  v.  Mayor,  etc.,  47  id.  539,  540.) 

FoLLETT,  Ch.  J.      The  taxing  oflScers  of   the  defendant 
omitted  from    the  assessment-roll    realty    benefited    by  thoy 
improvement,  and  for  this  error  assessments  against  the  tax- 
payers who  brought  actions  to  set  them  aside  were  adjudged 
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to  be  illegal.  {Ilassen  v.  City  of  Rochester ^  65  N.  Y.  516 ; 
67  id.  528.) 

There  ifi  a  broad  distinction  between  an  assessment  which 
is  illegal  by  reason  of  the  existence  of  some  fact  outside  of 
the  record,  and  one  void  on  the  face  of  the  record,  for  lack 
of  jurisdiction  of  the  person  or  property,  or  by  reason  of  the 
unconstitutionality  of  the  statute  under  which  the  assessment 
is  made.  In  the  latter  case,  if  money  is  compulsively  obtained 
it  may  be  recovered  from  the  municipality  in  an  action  at  law 
brought  by  the  wronged  taxpayer.  But  in  case  money  is  col- 
lected under  an  illegal  assessment,  it  cannot  be  recovered  until 
the  assessment  is  set  aside.  {Horn  v.  Town  of  New  LoU^  83  N. 
Y.  101 ;  Furssdl  v.  Mayor^  etc,^  85  id.  330 ;  Strusbv/rgh  v. 
Mayor ^  etc,^  87  id.  452 ;  Bruechev  v.  Village  Port  Chester^  101 
id.  240  ;  Jex  v.  Mayor^  etc,^  103  id.  536.) 

The  rights  of  persons  from  whom  money  is  collected  under 
such  assessments  are  like  those  of  persons  from  whom  money 
is  collected  under  judgments  void ;  for  example,  for  lack  of 
jurisdiction,  and  those  which  are  reversible  for  error.  Money 
collected  under  void  judgments  may  be  recovered  without 
first  setting  them  aside,  but  that  collected  under  judgments 
erroneously  obtained  cannot  be  until  they  are  reversed. 

It  is  agreed  that  the  assessment  against  the  realty  of  the 
assignor  of  the  plaintiff,  and  on  account  of  which  the  money 
sought  to  be  recovered  in  this  action  was  paid  has  not  been 
set  aside,  nor  have  any  proceeding  or  actions  been  instituted 
for  such  purpose. 

The  judgment  in  Hassena  case  did  not  set  aside  all  of  the 
assessments  but  only  those  against  the  property  of  the  plain- 
tiffs in  that  action,  and  the  assessment  against  realty  of  the 
assignor  of  the  plaintiff  was  not  affected  or  invalidated  by 
that  judgment,  and  until  it  is  set  aside  no  action  can  be 
maintained  to  recover  the  sums  paid  under  it.  {Matter  of 
Dela/ncey,  52  N.  Y.  80 ;  WMss  v.  Mayor,  79  id.  621 ;  Purssell 
V.  MaycxTj  etc.,  85  id.  330 ;  CJiase  v.  Chase,  95  id.  373.) 

The  foregoing  cases  arose  under  special  statutes  regulating 
the  remedies  of  taxpayers  in  cases  of  illegal  assessments  in  the 
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city  of  New  York.  (C.  838,  L.  1858;  C.  312,  L.  1874;  C. 
550,  L.  1880.) 

But  Moore  v.  Oity  of  Albany  (98  N.  Y.  396)  did  not  arise 
under  a  statute  affording  aggrieved  taxpayers  special  remedies, 
and  it  was  there  held  that  in  case  all  the  assessments  on  the 
roll  were  illegal  for  a  common  cause,  not  appearing  on  the  face 
of  the  roll,  or  on  the  record  on  which  it  rested,  a  judgment 
vacating  an  assessment  in  favor  of  one  taxpayer  did  not  vacate 
the  assessments  against  the  others.  {Beid  v.  Bd.  Super, 
Alhmiy  Co.,  128  K  Y.  364.) 

The  result  is  that  the  plaintiff  failed  to  establish  a  cause  of 
action  for  the  recovery  of  the  money  paid,  and  the  complaint 
was  rightfully  dismissed.  These  views  render  it  unnecessary 
to  consider  the  question  of  the  effect  of  the  Statute  of 
Limitations. 

The  judgment  sliould  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


^^  «  Russell  W.  Ostrander,  Appellant,  v.  Joseph  Habt, 

*®_??  Executor,  etc.,  et  aL,  Respondents. 

A  judgment  against  a  plaintiff  in  favor  of  one  defendant  determines  noth- 
ing between  the  latter  and  a  co^efendant. 

While  a  judgment  may  determine  the  ultimate  rights  of  defendants,  as 
between  themselves,  where  their  interests  in  the  subject-matter  of  the 
action  are  conflicting,  such  a  determination  may  not  be  required  or  ren- 
dered in  favor  of  one  of  the  defendants,  unless  he  has  not  only  demanded 
it  in  his  answer,  but  has  served  a  copy  thereof  upon  the  attorney  of  each 
defendant  to  be  affected  by  the  determination,  appearing  in  the  action 
and  personally  upon  each  defendant  so  affected  who  has  not  appeared. 
(Code  Civ.  Pro.  §  521.) 

In  an  action  of  ejectment,  plaintiff  claimed  title  under  a  deed  from  an 
assignee  in  bankruptcy  of  H.,  a  former  owner  of  the  premises.  Defend- 
ant P.  claimed  title  under  a  sale  on  foreclosure  of  a  mortgage  executed 
by  H.  before  the  institution  of  the  bankruptcy  proceedings.  It  was 
claimed  by  plaintiff  that,  at  the  time  of  the  foreclosure,  the  mortgage 
»  was  paid.  It  appeared  that  S.,  the  mortgagee,  brought  an  action  to  set 
aside  the  foreclosure  proceedings  and  sale,  to  which  action  H.,  indi- 
vidually and  as  executor  and  trustee  of  his  wife,  who  bid  off  the  prem- 


1892.]  OsTRANDER  V.  Hakt  et  al.  407 


Statement  of  case. 


ises  on  the  sale,  and  his  assignee  in  bankruptcy  were  made  parties;  the 
assignee  did  not  answer;  H.  answered,  alleging  that  the  premises  were 
struck  off  to  his  wife  in  pursuance  of  an  agreement  between  her  and 
S.  No  copy  of  this  answer  was  served  on  the  assignee.  On  trial  of 
that  action,  the  court  found  that  Mrs.  H.  advanced  moneys  and  acquired 
rights  under  the  sale  which  her  estate  was  entitled  to  hold,  although  the 
claim  secured  by  the  mortgage  was  paid,  and  a  decree  was  entered  to 
the  effect  that  the  foreclosure  was  valid,  and  that  8.  was  not  entitled  to 
have  the  same  vacated.  The  trial  court  here  decided  that  said  judg- 
ment was  a  bar  to  this  action;  that  the  assignee,  being  a  party,  was  bound 
by  the  decision;  and  so  that  he  had  no  title  and  could  convey  none  to 
plaintiff.  Eield,  error;  that  the  judgment  was  neither  conclusive  as  a 
bar  nor  as  evidence  against  plaintiff,  because  no  demand  was  made  in 
the  pleadings  which  called  upon  the  assignee  to  defend  his  title  as 
against  H.,  and  no  adjudication  was  made  between  him  and  any  party 
to  the  action. 

An  omission  to  find  facts  claimed  by  the  unsuccessful  party  to  a  suit  to  be 
warranted  by  the  evidence,  can  only  be  taken  advantage  of  by  an  excep- 
tion to  a  refusal  to  so  find,  upon  request  duly  made  as  required  by  the 
Code  of  Civil  Procedure  (§§  993,  1028). 

It  appeared  that  defendants  were  in  lawful  possession  as  purchasers  under 
the  foreclosure  sale.  Plaintiff  claimed  that  said  mortgage  was  paid 
before  the  sale,  and  evidence  was  given  from  which  the  trial  court  could 
have  so  found.  It  did  not  so  find,  and  no  request  was  made  by  plaintiff 
for  a  finding  upon  the  subject.  The  court  found  that  H.  had  been 
divested  of  his  interest  by  the  foreclosure  of  said  mortgage,  and  dis- 
missed the  complaint.  Held,  no  error;  that  this  court  cannot  look  into* 
the  evidence  for  facts  to  reverse  the  judgment. 

(Argued  December  10,  1891;  decided  January  20,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  11,  1890,  which  afBnned  a  judgment  in  favor 
of  defendants,  entered  upon  a  decision  of  the  court  on  trial 
without  a  jury. 

This  was  an  action  of  ejectment  brought  to  recover  the  pos- 
session of  eight  lots  of  land  situate  in  the  village  of  West 
Flushing,  county  of  Queens,  of  the  value  of  ,$2,000. 

The  defendant  Joseph  Hart,  individually,  owned  the  prem- 
ises in  question  on  the  6th  of  July,  1878,  when  he  filed  a  petition 
in  bankruptcy  and  included  said  lands  in  his  schedule  of  assets^ 
On  the  ninth  of  August  following,  said  Hart  was  duly  adjudged 
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a  banknipt  and  on  the  11th  of  April,  1879,  one  Louis  F.  Post 
was  appointed  assignee  of  his  estate.  The  premises  in  question 
were  conveyed  to  the  assignee  by  the  register  in  bankruptcy 
on  or  about  April  17,  1879.  On  the  23d  of  April,  1887,  by 
due  course  of  procedure  in  bankruptcy,  the  interest  of  Hart  in 
said  premises  at  the  time  when  his  petition  was  filed,  was  sold 
.to  the  plaintiff  by  said  assignee  for  the  sum  of  fifty  dollars. 

August  17,  1876,  said  Hart,  who  then  owned  the  premises 
and  Sai-ah  Hart,  his  wife,  executed  and  delivered  to  one  Sanders 
a  mortgage  thereon,  collateral  to  a  bond  of  even  date,  to  secure 
the  payment  of  $7,000.  Said  mortgage  was  subsequently 
foreclosed  by  advertisement  under  the  statute  in  behalf  of  said 
Sanders,  the  date  of  the  first  publication  of  the  notice  of  sale 
l)eing  March  27,  1879,  and  on  the  20th  of  June,  1879,  said 
premises  were  sold  thereunder  to  Sarah  Hart,  who  afterward 
died  in  possession  of  the  same,  leaving  a  will  by  which  Joseph 
Hart  was  made  trustee  for  the  benefit  of  her  children  and 
•authorized  to  sell  her  real  estate.  Under  this  will  Joseph 
Hart  as  trustee,  on  the  16th  of  February,  1886,  sold  the  lands 
in  question  to  the  defendant  Prince,  who- through  his  tenants, 
was  in  possession  of  the  same  when  this  action  was  commenced. 

In  February,  1885,  said  Sanders  commenced  an  action  in  the 
Supreme  Court  against  Joseph  Hart,  individually  and  as 
executor  and  trustee  under  the  last  will  and  testament  of  Sarah 
Hart,  deceased,  Louis  F.  Post,  as  assignee  in  bankruptcy  of 
Joseph  Hart,  and  others,  and  demanded,  as  the  relief  to  which 
lie  deemed  himself  entitled,  that  the  affidavits  made  and 
recorded  in  said  foreclosure  proceedings  should  be  adjudged 
void  and  canceled  of  record ;  that  all  the  rights  of  the  defend- 
ants in  said  premises  should  be  foreclosed  and  the  premises 
sold  to  pay  said  mortgage.  He  based  his  claim  to  this  relief 
upon  the  allegation  that  at  the  time  of  said  statutory  foreclosure 
he  believed  he  had  money  enough  in  his  possession  belonging 
to  said  Joseph  Hart  to  pay  said  mortgage,  which  he  foreclosed 
at  Hart's  request  for  Mrs.  Hart's  benefit,  so  that  she  could  bid 
in  the  premises,  but  that  he  was  afterwards  compelled  by  a 
judicial  proceeding  to  which  neither  Hart  nor  his  wife  was  a 
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party,  to  apply  said  money  in  another  direction.  Said  Louis 
F.  Post,  as  assignee,  did  not  answer,  or  appear  in  said  action, 
although  the  summons  and  complaint  were  personally  served 
upon  him.  Joseph  Hart,  both  individually  and  as  trustee, 
served  an  answer  in  which  he  alleged  that  Sanders  duly  agreed 
with  Sarah  Hart  to  convey  the  mortgaged  premises  to  her 
without  charge,  or  to  have  the  same  struck  oil  to  her  at  the 
sale  under  the  foreclosure  proceedings  then  pending.  He 
made  no  demand  for  relief  against  any  co-defendant,  but  simply 
asked  that  the  complaint  be  dismissed  with  costs.  No  copy  of 
the  answer  was  served  on  Post 

Upon  the  trial  of  that  action  the  court  found  that  on  the 
faith  of  the  agreement  between  Sanders  and  Mrs.  Hart  she 
advanced  moneys  to  her  husband  and  that  she  acquired  rights 
under  the  sale  that  her  estate  was  entitled  to  hold,  although 
the  claim  secured  by  the  mortgage  was  paid.  A  decree  was 
entered  against  the  plaintiff  Sanders,  in  favor  of  Hart,  as 
trustee,  etc.,  and  of  his  children,  who  appeared  by  guardian 
ad  literriy  "  that  the  foreclosure  proceedings  set  up  in  the  com- 
plaint were  regular  and  valid  and  the  plaintiff  is  not  entitled 
to  have  tlie  same  vacated  or  set  aside ;  that  the  title  to  the 
mortgaged  premises  was  duly  and  regularly  vested  in  Sarah 
Hart  during  her  life-time  and  that  the  defendants  aforesaid 
have  judgment  herein  upon  the  merits  against  the  plaintiff." 
The  remainder  of  the  judgment  was  for  costs  in  favor  of  Hart 
and  his  children  against  said  Sanders  as  plaintiff.  No  other 
relief  was  granted  in  favor  of  or  against  any  party  to  the 
action. 

The  trial  court,  after  findmg  the  foregoing  facts  in  substance, 
found  as  conclusions  of  law  that  said  decree  was  a  bar  to  this 
action ;  that  Sarah  Hart  acquired  a  good  title  to  the  premises 
and  that  it  is  now  vested  in  the  defendant  Prince ;  that  the 
sale  by  Post,  as  assignee,  conveyed  no  title  to  the  plaintiff,  as 
Joseph  Hart  had  been  divested  of  his  interest  by  the  foreclosure 
of  the  prior  mortgf^,  and  directed  that  the  complaint  be  dis- 
missed, with  costs. 

Further  facts  are  started  in  the  opinion. 
SicKBLS— Vol.  LXXXV.        52 
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£.  C(ywrd/ryman  for  appellant.  Louis  F.  Post,  the  assignee 
in  bankruptcy,  became  vested  with  the  title  to  the  real  estate 
in  question  on  the  6th  day  of  July,  1878,  the  day  Hart  filed 
his  petition  to  be  declared  a  bankrupt,  subject  to  the  mortgage 
thereon  previously  made  to  Sanders,  dated  August  17,  1876, 
so  far  as  it  remained  unpaid.  (Bump  on  Bank.  [5th  ed.]  321, 
323;  Blumenstiel  on  Bank.  180,  181,  182.)  The  mortgage 
having  become  extinct  by  payment,  it  could  not  thereafter  be 
tlie  basis  of  title  to  the  premises  through  a  sham  foreclosure 
sale  as  under  the  mortgage.  (Bump  on  Bank.  [5th  ed.]  114, 
325  ;  Blumenstiel  on  Bank.  181,  827 ;  D(wis  v.  Anderson^  5 
Nat.  Bank.  Reg.  145 ;  In  re  NedU^  3  id.  177.)  The  mort- 
gage having  been  once  paid,  it  could  not  be  revived  and  made 
effectual  for  new  liabilities  incurred  by  the  mortgagor.  (Mead 
V.  York,  6  N.  Y.  449 ;  Merrick  v.  Bartholick,  36  id.  461 ; 
Warner  v.  Cary^  76  id.  526 ;  Shattuck  v.  Bascom^  105  id. 
43.)  The  assignee  in  bankruptcy  having  become  vested  with 
the  absolute  title  to  the  property,  and  that,  too,  discharged  of 
the  mortgage  to  Sanders,  neither  the  bankrupt  Hart  nor  his 
mortgagee  Sanders  could  afterwards  divest  him  of  that  title 
through  any  process  based  upon  that  extinct  mortgage.  (Blu- 
menstiel on  Bank.  181 ;  In  re  Anderson^  9  Bank.  Eeg.  360 ; 
Mead  v.  York^  6  N.  Y.  449,  452  ;  Cameron  v.  Irwin^  5  HiU, 
272.)  There  has  never  been  any  litigation  or  adjudication 
between  the  parties  herein  or  their  privies.  There  is,  there- 
fore, no  judgment  which  can  operate  as  a  bar  to  this  action. 
(Code  Civ.  Pro.  §  521.)  In  the  action  of  Sanders  v.  Harty 
the  court  could  have  no  jurisdiction  over  the  assignee  in  bank- 
ruptcy or  the  property  vested  in  him.  They  both  had  pre- 
viously been  brought  within  the  exclusive  jurisdiction  of  the 
United  States  District  Court  in  bankruptcy.  That  court  is 
invested  with  such  jurisdiction  over  the  bankrupt  and  his 
estate.  (Bump  on  Bank.  [5th  ed.]  178 ;  In  re  Andersony  9 
Bank.  Eeg.  360,  363 ;  Blumenstiel  on  Bank.  209.)  The  adju- 
dication in  the  action  of  Sanders  v.  Ila/rt  and  others  cannot 
be  a  bar  to  this  action  between  different  parties  and  on  a  differ- 
ent subject-matter.    {Beveridge  v.  iT,  Y,  E.  It.  It.  Co,^  112 
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N.  Y.  1,  19 ;  Perry  v.  Dickerson^  85  id.  345 ;  Stowell  t. 
Chamherlain^  60  id.  277 ;  Dcmley^  v.  Brown^  79  id.  390, 397 ; 
SUmson  v.  Engleha/rt^  34  Barb.  198,  202 ;  Bowen  v.  Ma/nde- 
ville,  95  N.  Y.  237.)  The  judgment  in  the  case  of  Sanders 
T.  Hdrtj  so  far  as  it  adjudged  title  in  Sarah  Hart,  was  based 
upon  no  issue  raised  in  the  pleadings  or  any  litigation  pertinent 
thereto.  It  cannot,  therefore,  be  deemed  an  adjudication  upon 
the  issues  raised  in  this  action.  {People  ex  rel.  v.  Johnson^  38 
N.  Y.  63 ;  Ca/nvpbeU  v.  Consalus^  25  id.  613.)  The  sale  on 
the  statutory  foreclosure  to  Mrs.  Hart,  the  defendant's  testatrix^ 
after  payment  of  the  mortgage,  was  void  as  against  the  assignee 
in  bankruptcy.  {Cameron  v.  Irwin^  5  Hill,  272 ;  Warner  v. 
Blake7nam,j  36  Barb.  501 ;  Michels  v.  DiXlaye^  15  Hun,  296.) 
Judgment  in  the  action  subsequently  brought  by  Sanders,  the 
mortgagee,  against  Joseph  Hart,  as  executor,  etc.,  of  Sarah 
Hart  (after  the  moneys  with  which  Hart  had  satisfied  the 
mortgage  were  taken  from  Sanders  by  another  suit),  to  declare 
the  mortgage  unpaid  and  stiU  a  lien  upon  the  property,  is  not 
a  bar  to  plaintiffs  recovery  in  this  action.  (Code  Civ.  Pro. 
§  521 ;  Dvsenhury  v.  Fisher^  15  J.  &  S.  482 ;  Edwards  v. 
Woodruff,  90  N.  Y.  396 ;  Fink  v.  AUen,  4  J.  &  S.  350 ;  Ec 
paHe  Christyy  3  How.  [U.  S.]  221 ;  Bump  on  Bank.  212 ; 
Kidder  v.  Borrolmiy  72  K  Y.  159.) 

James  B,  Lockwood  for  respondents.  The  judgment  in  the 
case  of  Sanders  v.  Hart  is  a  complete  bar  to  this  action,  and 
this  case  was  correctly  disposed  of  in  the  courts  below  on  that 
ground.  {Jordan  v.  Van  Epps,  85  N.  Y.  436 ;  Patrick  v. 
Shaffer,  94  id.  423.)  It  was  not  incumbent  upon  the  defend- 
ant to  plead  the  judgment  in  the  Samders  case  in  bar.  {Kre^- 
hder  v.  Bitter,  62  N.  Y.  372.)  The  judgment  in  the  action 
of  Samders  v.  Hart  is  not  relied  on  merely  as  a  bar  to  the 
present  action.  It  goes  further  than  that  and  adjudges  that 
Mrs.  Hart,  in  her  life-time,  had  acquired  an  interest  in  the  land 
in  question,  which  cannot  be  disturbed.  {Iltmt  v.  Hunt,  72 
N.  Y.  229.)  The  assignee  in  bankruptcy  was  a  proper  party 
to  the  action  of  Sanders  v.  Ilart.     { Winslow  v.  Clark,  47  N» 
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Y.  261 ;  Cook  v.  Whittle,  55  id.  150 ;  Flatt  v.  Janes,  96  id.  24 ; 
Blumenotiel  on  Bank.  210.) 

Vann,  J.  The  learned  judges  of  the  General  Term  were  of 
the  opinion  that  the  judgment  in  Sanders  v.  Hart  was  a  bar 
to  a  recovery  by  the  plaintiff  in  this  action,  and  they  aflBrmed 
the  judgment  rendered  by  the  trial  court  on  that  ground.  Afi 
the  assignee  in  bankruptcy  was  a  party  to  that  action,  it  was 
held  that  he  and  his  assigns  were  bound  by  the  determination 
made  therein  that  title  to  the  premises  in  question  was  duly 
vested  in  Sarah  Hart  during  her  life-time.  It  does  not  follow, 
however,  that  because  the  assignee  was  a  party  to  that  action, 
he  was  a  party  to  the  judgment  as  rendered  and  entered,  or 
that  because  he  failed  to  answer  tlie  complaint,  he  conclusively 
admitted  all  the  facts  alleged  therein.  If  judgment  had 
been  entered  against  him  by  default,  assuming  that  the  court 
had  jurisdiction,  it  would  have  been  as  conclusive,  as  to  all 
facts  properly  alleged  in  the  complaint,  as  if  it  had  been 
rendered  after  issue  joined,  trial  had  and  findings  made. 
(  White  V.  Merritt,  7  N.  Y.  352 ;  Oatcs  v.  Preston^  41  id.  113 ; 
Newton  v.  Hook,  48  id,  676 ;  Herman's  Estoppel  &  Res 
Adjudicata,  §  50 ;  Freeman  on  Judgments,  §  330.) 

No  judgment,  however,  was  entered  in  that  action,  by 
default  or  otherwise,  in  favor  of  the  plaintiff  Sanders  against 
the  assignee,  or  any  other  defendant,  nor  in  favor  of  any 
defendant  against  a  co-defendant.  The  only  judgment  rendered 
was  in  favor  of  the  defendants  Hart,  against  the  plaintiff  San- 
ders, dismissing  the  complaint  upon  the  merits,  with  costs,  and 
affirmatively  judging  that  the  proceedings  in  foreclosure  were 
valid  and  vested  a  good  title  in  Mrs.  Hart.  While  a  judgment 
may  determine  the  ultimate  rights  of  the  parties  on  the  same 
side,  as  between  themselves  (Code  C.  P.  §  1204),  the  judgment 
in  question  did  not  purport  to  do  so,  but  simply  determined 
certain  issues  between  the  plaintiff  in  the  action  and  the 
defendants  Hart.  Neither  in  form  nor  effect  did  it  determine 
the  ultimate  rights  of  those  defendants  and  the  assignee,  as 
between  themselves,  nor  could  such  a  determination  have 
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been  required  by  any  defendant  unless  he  had  not  only  sa 
demanded  in  his  answer,  but  had  also  served  a  copy  thereof 
upon  the  attorney  of  each  defendant  to  be  affected  by  the  deter- 
mination who  had  appeared,  and  personally  upon  each  defendant 
so  to  be  affected,  who  had  not  appeared,  (Code  C.  P.  §  521.) 
A  judgment  in  favor  of  one  defendant  against  another  cannot 
be  entered  upon  the  default  of  the  latter,  unless  he  has  had 
notice  and  an  opportunity  to  defend  as  against  his  co-defend- 
ant {Awards  v.  Woodruf,  90  N.  Y.  396 ;  Albany  City 
Savings  Inst.  v.  Burdickj  87  id.  40.) 

A  judgment  against  a  plaintiff  in  favor  of  a  defendant 
determines  nothing  between  tlie  latter  and  a  co-defendant, 
because,  although  both  are  parties  to  the  action,  they  are  not 
"  adversary  parties,"  as  that  phrase  is  applied  to  the  subject  of 
former  adjudication.     (Herman  on  Estoppel,  §  138.) 

Ko  demand  was  made  in  any  of  the  pleadings  in  the  action 
brought  by  Sanders,  which  called  upon  the  assignee  to  assert 
his  rights  or  defend  his  title  as  against  Hart,  and  no  adjudica- 
tion was  made  between  the  assignee  and  any  party  to  the 
action.  As  to  him  the  effect  was  the  same  as  if  no  judgment 
had  been  entered,  or  as  if  he  had  not  been  made  a  party.  We 
think,  therefore,  that  the  judgment  relied  upon,  although  not 
pleaded  as  a  bar,  is  conclusive  neither  as  a  bar  nor  as  evidence 
against  the  plaintiff  in  this  action,  who  is  in  privity  with  the 
assignee  and  bound  only  as  he  was  bound. 

It  does  not  follow,  however,  that  the  judgment  appealed  from 
should  be  reversed,  as  the  result  may  be  right,  even  if  some 
of  the  reasons  given  for  declaring  that  result  are  wrong.  Both 
parties  claim  title  to  the  land  involved  through  Joseph  Hart* 
The  plaintiff  has  all  the  interest  therein  which  belonged  to 
said  Hart  on  the  6th  of  July,  1878,  when  his  petition  in  bank- 
ruptcy was  filed.  That  interest  was  subject  to  a  mortgage, 
dated  August  17,  and  recorded  November  27,  1876,  which 
was  subsequently  foreclosed,  and  the  defendants  are  in  the 
position  of  purchasers  in  lawful  possession  under  such  fore- 
closure. The  earlier  title  of  the  defendants  must  prevail  over 
the  later  title  of  the  plaintiff,  unless  the  former  is  def ective. 
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It  is  claimed  that  the  mortgage  was  paid  before  the  sale  tliere- 
iinder  was  made  and  evidence  was  given  from  which  the  trial 
■court  conld  have  found  that  such  was  the  fact.  The  trial 
•court,  however,  did  not  so  find,  and  no  request  was  made  by 
the  plaintiff  for  a  finding  upon  the  subject,  and  we  have  held 
that  ^^  an  omission  to  find  facts  claimed  by  the  unsuccessful 
party  to  be  warranted  by  the  evidence,  can  only  be  taken 
advantage  of  by  an  exception  to  a  refusal  to  so  find  upon 
request  duly  made  as  required  by  the  Code."  {Trams  v. 
Tramsy  122  N .  Y.  449,  454.)  We  cannot  look  into  the  evi- 
dence  for  facts  to  reverse  the  judgment,  except  to  see  whether 
there  is  any  evidence  to  support  a  finding,  although  we  may 
to  sustain  it.  (Thomson  v.  Bank  of  British  North  America^ 
82  N.  T.  1 ;  Bumap  v.  National  Bank  of  Potsdami^  96  id. 
125  ;  Equiiahle  Co^eratwe  F.  Co,  v.  Hersee^  103  id.  25.) 

The  title  of  the  defendants  through  the  foreclosure  of  said 
mortgage  is  not  questioned  upon  any  ground  except  the  one 
already  mentioned,  and  as  that  must  fail,  owing  to  the  practice 
pursued,  we  think  that  the  conclusion  of  the  trial  court  that 
Mrs.  Hart  acquired  a  good  and  paramount  title  through  the 
foreclosure  proceedings  was  correct,  and  that  it  justified  the 
dismissal  of  the  complaint  As  the  trial  court  based  its  action 
upon  two  independent  grounds,  one  of  which  was  right,  the 
result  is  not  affected  by  the  fact  that  the  other,  as  we  have 
held,  was  wrong. 

The  judgment  appealed  from  should,  therefore,  be  aflSrmed, 
with  costs. 

All  concur. 

Judgment  aflirmed. 
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Thb   Teadees'    National   Bank,    of  San  Antonio,  Texas, 
Kespondent,  v.  Chakles  T.  Parkeb,  Appellant. 

When  the  findings  of  a  court  are  so  inconsistent  that  they  cannot  be  recon- 
ciled, those  which  are  most  favorable  to  the  appellant  are  controlling 
upon  the  appellate  court. 

This  rule,  however,  applies  only  when  the  findings  cannot  by  reasonable 
construction  be  reconciled;  it  is  the  duty  of  the  court  to  reconcile 
them,  if  possible. 

An  agreement  by  a  creditor  lo  withhold  suit  against  his  debtor  is  a  good 
consideration  to  support  a  promise  by  a  third  party  to  pay  the  debt, 
although  no  fixed  and  definite  time  of  extension  is  expressly  agieed  upon. 

The  legal  effect  of  such  an  agreement  is  to  bind  the  creditor  to  withhold 
suit  for  a  reasonable  time,  and  what  is  a  reasonable  time  is  a  mixed  ques- 
tion of  law  and  fact,  depending  for  its  solution  upon  the  circumstances 
of  the  case. 

Plaintiff  held  a  note  against  H.  &  J.,  and  threatened  to  bring  suit  thereon. 
Defendant,  a  creditor  of  H.,  who  was  financially  embarrassed,  requested 
plaintiff  to  delay  prosecution.  Plaintiff  offered  to  extend  the  time  for 
the  payment  of  the  note  if  defendant  would  sign  it.  This  he  did.  No  . 
time  of  extension  was  agreed  upon.  It  was  understood  that  defendant 
was  at  the  time  intending  to  attend  a  sale  of  certain  property  of  H. 
under  a  chattel  mortgage,  from  which  it  was  hoped  something  might  be 
realized,  to  be  applied  in  payment  of  the  note.  In  an  action  upon  the 
contract  so  made  by  defendant,  held,  that  it  was  founded  upon  a  good 
consideration ;  that  plaintiff  waived  his  right  to  sue  until  after  such 
sale. 

Atlantic  Nat.  Bank  v.  Franklin  (55  N.  Y.  285);  P&rkins  v.  Proud  (62  Barb. 
420),  distinguished. 

The  referee  found  that  the  consideration  for  defendant's  contract  con- 
sisted in  plaintiff's  agreement  to  extend  the  time  of  payment  oif  the  note, 
but  that  it  dfd  not  agree  to  extend  for  any  definite  period,  and  upon 
defendant's  request;  he  further  found,  that  plaintiff  did  not  waive  the 
right  to  sue  H.  &  J.,  or  either  of  them,  whenever  it  saw  fit.  Held,  that 
the  conclusion  of  the  referee  that  plaintiff  did  not  waive  his  rights  was 
to  be  construed  as  an  inference  from  the  evidence,  and  not  as  an  existing 
or  independent  fact,  and  so  was  in  that  respect  rather  a  finding  of  law 
than  one  of  fact,  and  was  not  controlling. 

(Argued  December  11,  1891;  decided  January  20,  1802.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
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made  January  24,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facte,  so  far  as  material, 
are  stated  in  the  opinion. 

Da/vid  Wilcox  for  appellant.  In  order  to  recover,  plaintiff 
must  show  some  consideration  for  defendant's  signature  of  the 
note.  (Good  v.  Martin^  95  U.  S.  90 ;  Green  v.  Shepherd,  87 
Mass.  589 ;  Daniels  on  Neg.  Inst.  §  1760 ;  Rand,  on  Cornel. 
Paper,  §  446 ;  Baylies  on  Sureties,  56 ;  Brandt  on  Sureties, 
§  9 ;  Termey  v.  Prince,  4  Pick.  385 ;  Croaaan  v.  May^  68 
Ind.  242 ;  JS^lein  v.  Currier,  14  111.  237 ;  Parkhurst  v.  VaiJ^ 
73  id.  343;  Chpton  v.  IlaU,  51  Miss.  482;  WiUiarm  v. 
Williams,  67  Mo.  661 ;  Janes  v.  Bitter,  32  Tex.  717;  Barney 
V.  Forbes,  118  N.  Y.  580.)  No  consideration  has  been  shown 
for  defendant's  signature.  {A,  Bank  v.  Franklin,  55  N.  Y. 
235;  Bank  of  JJtica  v.  Ives^  17  Wend.  501;  Stalker  v. 
McDonald,  6  Hill,  93 ;  Perkins  v.  Bond,  62  Barb.  420.) 

John  Lindley  for  respondent.  It  was  not  necessary  for  the 
plaintiff  to  prove  any  consideration  that  passed  to  the  defend- 
ant for  signing  the  note  sued  on.  (Daniels  on  Neg.  Inst. 
§  167.)  The  plaintiff,  however,  did  prove  that  a  good  and 
valuable  and  sufficient  consideration  had  passed  to  the  defend- 
ant for  signing  the  note  in  suit.  {Ma/nning  v.  McClure,  36 
111.  490 ;  W.  N.  Bank  v.  Chemey,  87  HI.  602 ;  Roxborough  v. 
Jfessi^ck,  6  Ohio  St.  448 ;  Pitts  v.  Foglesong,  87  id.  676 ; 
Daniels  on  Neg.  Inst.  §  830.)  An  agreement  to  forbear  suit 
will  be  a  good  consideration  in  a  case  like  this,  although  no 
definite  time  of  forbearance  is  expressly  stated ;  since  the  law 
will  presume  that  it  will  be  for  a  reasonable  time.  {Hakes  v. 
ITotchkiss,  23  Vt.  231 ;  Elting  v.  Vanderlyn,  4  Johns.  237 ; 
Lonsdale  v.  Brown,  4  Wash.  C.  C.  148 ;  Calkins  v.  Cliand- 
ler,  36  Mich.  320 ;  Downing  v.  Funk,  5  Rawle,  69 ;  Snig- 
hen  V.  Brougkton,  3  Buest.  206 ;  Phillips  v.  Sa^hford,  Cro. 
El.  455 ;  Story  on  Agency,  76 ;  Payne  v.  WiUon,  7  B.  &  C. 
426 ;  Sidwdl  v.  Fvans,  1  P.  &  W.  383 ;  King  v.  Upton,  4 
Me.  387 ;  M.  L.  Ins.  Co.  v.  Smith,  23  Hun,  535 ;  Gary  v. 
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White,  52  N.  Y.  138;  A.  N.  Bank  v.  FranUln,  55  id. 
235 ;  Watsmi  v.  RandaU,  20  Wend.  201 ;  G.  Bank  v.  Pen- 
field,  69  K  Y.  502;  Paul  v.  SUvens,  57  Hun,  173.) 

Brown,  J.  On  or  about  February  11,  1884,  the  plaintiff 
was  the  owner  and  holder  of  an  over-due  promissory  note  for 
$10,265.65,  made  by  one  J.  P.  Hodgson  and  one  F.  W.  James, 
and  was  insisting  upon  the  payment  thereof  and  threatening 
to  bring  suit  thereon  against  the  makers.  The  defendant 
thereupon,  with  a  view  to  obtain  an  extension  of  time  for  the 
payment  of  said  note,  affixed  his  signature  thereto  under  the 
signatures  of  Hodgson  and  James. 

This  action  is  upon  the  contract  thus  made,  and  the  defense 
relied  upon  in  this  court  to  defeat  a  recovery  is  that  no 
consideration  for  the  defendant's  contract  was  shown. 

The  referee  found  that  the  consideration  consisted  in  the 
plaintifPs  agreement  to  extend  the  time  of  payment  of  said 
note,  and  to  delay  proceedings  for  the  collection  thereof,  but 
that  it  did  not  state  or  agree  to  extend  for  any  definite  period 
of  time;  an dr upon  defendant's  request  he  further  found  that 
"  when  the  defendant  signed  the  note  in  suit  plaintiff  did  not 
waive  its  right  to  sue  Hodgson  and  James,  or  either  of  them, 
upon  the  same  whenever  it  saw  fit." 

If  the  latter  conclusion  is  to  be  treated  as  one  of  fact,  it  is 
clearly  in  conflict  with  the  other  findings,  as  an  agreement  to 
extend  the  time  of  payment,  which  did  not  bind  the  plaintiff 
to  withhold  suit  for  some  time,  would  be  no  agreement  at  all, 
and  the  defendant  would  be  entitled  to  the  benefit  of  the  rule 
that  when  findings  are  so  inconsistent  that  they  cannot  be 
reconciled,  those  which  are  most  favorable  to  the  appellant  are 
controlling  upon  the  appellate  court.  {Redfield  v.  Redfieldy 
110  N.  Y.  671 ;  Wald  v.  Barnnm,  116  id.  87-99.) 

But  it  is  the  duty  of  the  court,  if  possible,  to  reconcile  these 
findings.  It  is  only  when  this  cannot,  by  reasonable  construc- 
tion, be  accomplished,  that  it  is  bound  to  accept  the  finding 
most  favorable  to  the  appellant.  {Green  v.  Roworth,  113  N, 
Y.  462.) 
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The  findings  of  the  referee,  taken  together,  are  to  the  effect 
ihat  wliile  the  plaintiff  was  to  delay  proceedings  for  collection 
of  the  note,  and  the  defendant  put  his  signature  to  it  in  con- 
sideration of  the  agreement  of  the  plaintiff  to  give  the  makers 
-farther  time  upon  the  note,  the  plaintiff  did  not  state  or  agree 
.that  it  would  extend  for  any  definite  time,  nor  did  it  waive  its 
jight  to  sue  the  makers,  Hodgson  and  James,  or  either  of 
them,  upon  the  note  whenever  U  saw  fit.  The  latter  Endings 
were  pursuant  to  request  of  the  defendant,  and  the  last  one 
.  seems  to  import  the  effect  of  the  former  as  the  referee  under- 
.  stood  it.  In  that  view  the  others  represent  the  agreement  as 
made  between  tlie  parties,  and  the  last  one  without  qualifica- 
tion of  their  terms  embraces  what  the  referee  seems  to  treat  a3 
the  interpretation  to  which  in  his  view  they  were  entitled. 
While  this  does  not  seem  quite  consistent  Mrith  the  conclusion 
.of  law  reached  by  the  referee  it  is  not  necessarily  inconsistent 
with  the  agreement  between  the  parties  as  found  by  hun. 
.And,  therefore,  does  not  control  the  construction  and  effect  to 
vbe  given  to  those  findings  in  support  of  the  judgment. 

While  all  the  evidence  taken  upon  the  trial  is  not  before  us, 
there  is  a  certificate  in  the  record  that  the  ^^  case  contains  so 
much  of  the  evidence  as  is  material  to  the  questions  to  be 
raised,"  and  we  may  presume,  therefore,  that  all  the  evidence 
bearing  upon  the  question  of  consideration  is  in  the  case. 
Keferring  to  the  testimony  we  find  that  the  defendant  was  a 
creditor  of  Hodgson  one  of  the  makers  of  the  note.  Hodgson 
was  embarrassed  financially  and  other  creditors  were  pressing 
their  claims  against  him.  He  was  the  owner  of  a  herd  of 
13,000  sheep  which  were  about  to  be  sold  at  Colorado  City, 
under  a  chattel  mortgage.  The  defendant  desired  to  purchase 
the  sheep  at  the  sale  and  wanted  to  borrow  the  money  from 
the  plaintiff  to  enable  him  to  do  so,  and  to  have  the  proceed- 
ings for  the  collection  of  the  note  withheld.  With  this 
object  in  view  he  visited  the  plaintiff  at  San  Antonio  with 
James  the  joint  maker  of  the  note.  The  plaintiff  refused  to 
make  the  desired  loan  but  it  offered  to  extend  the  time  for  the 
payment  of  its  note  if  the  defendant  would  sign  it. 
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Mr.  firownson,  the  president  of  the  plaintifE  bank,  testified 
that  he  agreed  to  withhold  snit  on  the  note  and  extend  the 
time  of  payment.  Asked  as  to  the  time  of  the  extension  he 
said  ^^I  don't  think  any  deHnite  time  was  agreed  upon ;  it  was 
to  depend  very  much  upon  the  movements  of  the  other  credit- 
ors of  Hodgson.  The  proceedings  at  Colorado  City  were  to 
cut  some  figure  in  what  we  were  to  do ;  it  was]  left  somewhat 
to  the  wishes  of  Mr.  Parker." 

And  it  appeared  that  Parker  thought  that  something  on  the 
plaintiff's  debt  might  be  realized  out  of  the  sale  of  the  sheep 
and  that  he  was  to  go  to  Colorado  City  which  was  about 
eighteen  hours  ride  by  railroad  from  Saa  Antonio  and  attend 
the  sale,  and  that  it  was  contemplated  by  the  parties  that  he 
should  advise  the  plaintifE  from  that  place,  and  that  he  did  so, 
and  that  Mr.  Brownson  went  there  at  his  request,  but  he 
refused  to  advance  money  to  buy  the  sheep. 

Mr.  Thornton,  the  cashier  of  the  bank,  testified  that  they 
were  pressing  Hodgson  for  a  settlement  and  threatened  him 
with  suit  That  it  was  about  term  time  of  the  court  tod  they 
had  threatened  to  put  the  paper  through  at  that  term  *  *  * 
and  the  proposition  was  made  that  if  the  bank  was  satisfied  on 
the  paper  it  would  withhold  suit.  It  thus  appears  that  nothing 
was  said  about  the  right  of  the  plaintifi  to  sue  whenever  it 
saw  fit,  and  the  conclusion  of  the  referee  that  the  plaintff  did 
not  waive  its  rights  is  an  inference  from  the  evidence  and 
was  not  an  existing  or  independent  fact  itself  and  as  was  said 
in  Oreen  v.  Mmoorih  {swpra)^  "  it  was  in  that  respect  rather 
a  finding  upon  a  question  of  law  than  one  of  fact"  It  certainly 
was  the  intention  and  agreement  of  the  parties  that  suflicient 
time  should  be  allowed  by  the  bank  daring  which  the  defend- 
ant could  go  to  Colorado  City  and  examine  into  the  condition 
of  Hodgson's  affairs  there,  so  that  he  might  judge  of  the 
possibility  of  realizing  something  out  of  the  sale  of  the  sheep 
that  could  be  applied  to  the  payment  of  the  plaintiff's  note, 
and  this  was  a  matter  of  considerable  importance  and  benefit 
to  him.  And  it  is  clear,  I  think,  that  suit  was  to  be  withheld 
upon  the  note  until  after  the  sale  at  Colorado  City,  and  whether 
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tions  issued  thereon  and  levies  made  thereunder,  as  in  violation  of  said  act, 
the  complaint  alleged  in  substance  that  S.,  a  few  hours  before  she  made 
an  assignment,  in  contemplation  thereof  and  for  the  purpose  of  giving 
preferences  in  fraud  of  the  assignment,  confessed  the  judgments  in 
question;  that  immediately  after  the  entry  thereof  executions  were  issued 
upon  them,  which,  just  before  the  deliveiy  of  the  assignment,  were 
levied  upon  all  her  property,  and  that  the  same  was  not  worth  three 
times  the  amount  of  the  judgments;  that  said  executions  were  issued 
and  levies  made  in  contemplation  of  the  assignment,  and  for  the  purpose 
of  preferring  the  judgment  creditors,  in  fraud  of  the  assignment;  also 
that  the  assignee,  upon  being  requested,  had  refused  to  bring  suit  to 
set  aside  the  judgment.  From  the  assignment  and  the  judgment-rolls, 
copies  of  which  were  annexed  to  the  complaint,  it  appeared  that  the 
debts  for  which  the  judgments  were  confessed  were  preferred  in  the 
assignment,  they  being  the  only  preferences,  except  wages,  etc.,  of 
the  employes  of  the  assignor.  Upon  demurrer  to  the  complaint, 
defendants  claimed  that,  as  plaintiffs  were  not  judgment  creditors,  tliey 
had  no  standing  in  court  to  maintain  the  action.  Held,  untenable,  as 
plaintiffs  were  not  seeking  to  attack  the  assignment,  but,  as  beneficiariea 
of  the  trust,  were  seeking  to  uphold  and  enforce  it;  that  such  an  action 
was  maintainable  by  any  creditor,  whether  a  judgment  creditor  or  a 
creditor  at  large. 

Defendants,  the  judgment  creditors,  also  claimed  the  complaint  to  be 
insufficient,  as  it  did  not  allege  that  they  knew  8.  intended  to  make  an 
assignment,  ffdd,  untenable,  as  the  complaint  alleged  that  the  acts  of 
the  judgment  creditors,  i.  e.,  the  issuing  of  executions  and  the  levies 
thereunder,  as  well  as  the  acts  of  their  debtor,  were  in  contemplation, 
and  in  fraud,  of  the  assignment. 

Reported  below,  54  Hun,  409. 

(Argued  December  14,  1891;  decided  January  20,  1892.) 

Appeal  from  a  judgment  of  the  Greneral  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  November  7,  1889,  which  affirmed  an  inter- 
locutory judgment  entered  upon  the  decision  of  the  court  at 
Special  Term,  overruling  a  demurrer  to  the  complaint  herein. 

This  action  was  brought  by  the  plaintiffis,  as  general  credit- 
ors of  the  defendant  Josephine  M.  Soussman,  to  set  aside 
three  judgments  confessed  by  her  in  favor  of  certain  of  the 
other  defendants,  together  with  the  executions  issued  thereon 
and  levies  made  thereunder,  as  in  violation  of  the  statute 
restricting  preferences  in  general  assignments  for  the  benefit 
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of  creditors.  (Laws  1887,  chap.  503.)  Several  of  the  judg- 
ment creditors  demurred  upon  the  ground  that  the  complaint 
did  not  state  facts  sufBcient  to  constitute  a  cause  of  action. 

The  General  Term  aflSrmed  the  interlocutory  judgment  of 
the  Special  Term,  overruling  such  demurrers,  but  certified 
that  the  question  involved  was  of  sufficient  importance  to  ren- 
der a  decision  by  this  court  desirable  before  proceeding  further.. 
(Code  Civ.  Pro.  §  190,  par.  4.) 

The  facts,  so  far  as  material,  appear  in  the  opinion, 

Alex,  BlumensteU  for  appellants.  There  being  no  allega- 
tion in  the  complaint  that  Freedman  Brothers,  the  appellants 
and  judgment  creditors,  knew  that  the  debtor  was  insolvent 
or  that  she  intended  to  make  a  general  assignment,  no  cause 
of  action  was  made  out.  {Ma7ining  \,  Beck^  129  N.  Y.  1.) 
The  plaintiffs  have  no  standing  in  court  to  bring  this  action. 
{Southard  v.  Beniier,  72  N.  Y.  424,  426,  427;  Geery  v. 
Geery^  63  id.  256 ;  Adait  v.  BuUer^  87  id.  585 ;  Bowe  v. 
Arnold,  31  Hun,  256;  Sullivan  v.  JUiller,  106  N.  Y.  635, 
641 ;  Button  v.  liathbone,  43  Hun,  147.) 

John  W.  Boothby  for  respondents.  The  plaintiffs,  as  general 
creditors  of  the  defendant  Soussnian,  the  assignor,  can  prop- 
erly maintain  this  action.  {Dewey  v.  Mayer ^  72  N.  Y.  78 ; 
Bate  V.  Graham,  11  id.  237 ;  14  How.  [U.  S.]  29 ;  Crotise 
V.  Frothingham,  97  N.  Y.  113;  Shyer  v.  Ijockhard,  2  Tenn, 
Ch.  365 ;  Weir  v.  TannehiU,  2  Yerg.  57 ;  Goncelier  v.  Foret, 
4  Minn.  13 ;  McDougald  v.  Dougherty,  11  Ga.  570 ;  Jones 
V.  Doughei'ty,  10  id.  273 ;  Hayes  v.  Doane,  11  N.  J.  Eq. 
84;  Holt  V.  Bancroft,  30  Ala.  193;  Kellogg  v.  Root,  23 
Fed.  Kep.  525;  White  v.  Cotzhausen,  129  U.  S.  329;  Sj>ring' 
V.  Short,  90  N.  Y.  546.)  The  judgments  entered  by  con- 
fession, including  that  of  the  appellants,  Freedman  Brothers, 
were  confessed  and  entered,  the  executions  issued  and  levies 
made  in  contemplation  of  the  ai?signment,  and  as  a  part  of  the 
scheme  of  the  failure,  for  the  purpose  of  preferring  those  fav- 
ored creditors  for  more  than  the  law  allowed,  and  are,  there- 
fore, fraudulent  and  void  as  against  the  assignee.     (Laws  of 
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1887,  chap.  503;  Richardson  v.  Thurher,  104  N.  T.  606; 
Laws  of  1884,  chap.  328 ;  Preston  v.  Spuldiyig,  120  111.  208 ; 
White  V.  Cotzhausen,  127  U.  S.  329;  BerTi/  v.  Cvtts,  42 
Me.  445;  Van  Patten  v.  Bu7*r,  52  Iowa,  518;  JFidler  v. 
Ilashrouck^  46  Mich.  81 ;  Perry  v.  Uold^in^  39  Mass.  277  ; 
Livermore  v.  McNair^  34  N.  Y.  Eq.  478 ;  Ca/ryl  v.  Mussel^ 
13  N.  Y.  194;  BeU  v.  LeggeU,  7  id.  176.) 

Vann,  J.  The  plaintiffs  were  general  creditors  of  the 
defendant  Soussman  on  the  14th  of  May,  1888,  when  she 
made  a  general  assignment  of  all  her  property  for  the  benefit 
of  her  creditors  to  the  defendant  Phillips,  who  accepted  the 
£ame  and  it  was  thereupon  recorded  in  the  office  of  the  clerk 
of  the  city  and  county  of  New  York,  at  a  quarter  past  twelve 
in  the  afternoon  of  that  day.  A  few  hours  before,  Mrs.  Souss- 
man, being  insolvent,  confessed  a  judgment  in  favor  of  the 
defendants  Jaffrey  and  others  for  the  sum  of  $2,110.80;  a 
second,  in  favor  of  the  defendant  Sigisman  for  $2,056.38,  and 
a  third,  in  favor  of  the  defendants  Freedman  for  $2,802.27, 
and  the  respective  judgment-rolls  were  filed  in  said  clerk's 
office  at  seven,  eight  and  nine  minutes  past  ten  in  the  f  orenooa 
•of  the  day  on  wliich  said  assignment  was  made  and  recorded. 
Immediately  after  the  entry  of  said  judgments,  executions 
were  issued  thereon  against  the  property  of  Mrs.  Soussman  to 
the  defendant  Grant,  as  sheriff,  who  by  virtue  thereof,  just 
before  the  delivery  of  said  assignment,  levied  upon  all  her 
property,  which  was  not  worth  three  times  the  amount  of  said 
judgments.  After  setting  forth  the  foregoing  facts  the  com- 
plaint further  alleged  ^^  that  the  said  judgments  were  confessed 
and  the  said  executions  issued  and  levies  made,  in  contempla- 
tion of  the  said  assignment  and  for  the  purpose  of  preferring 
the  said  persons  in  whose  favor  the  said  judgments  were  con- 
fessed out  of  the  property  of  the  said  defendant  Soussman,  in 
fraud  of  the  said  assignment,  for  more  than  one-third  of  the 
net  assets  of  the  said  defendant  Soussman  and  to  prevent  the 
said  assets  from  going  into  the  hands  of  the  defendant  Phillips 
as  such  assignee,  and  being  distributed  to  the  plaintifb  and  the 
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other  creditors  of  the  said  defendant  Soussman,  pnrsnant  to 
the  statute  in  such  eases  made  and  provided  and  pursuant  to 
the  provisions  of  the  said  assignment,  and  are  fraudulent  and 
void  as  against  the  defendant  Pliihips,  as  assignee." 

■ 

It  was  further  alleged  that  the  assignee,  after  due  notice  of 
the  facts,  refused  to  bring  an  action  to  set  aside  said  judgments, 
executions  and  levies,  although  requested  by  the  plaintiffs  so 
to  do.  The  relief  demanded  was  that  the  judgments,  execu- 
tions and  levies  be  declared  void  as  to  the  assignee;  that  the 
sheriff  be  directed  to  turn  over  the  property  levied  upon  by 
him  to  the  assignee;  that  the  proceeds  tliereof  be  applied  pur- 
suant to  the  terms  and  conditions  of  said  assignment,  and  that 
all  of  the  defendants,  except  the  assignee  be  restrained  from 
disposing  of  or  interfering  with  the  property  so  levied  upon. 

A  copy  of  the  assignment  and  of  the  several  .rolls  of  the 
confessed  judgments  were  annexed  to  and  made  a  part  of  the 
complaint,  from  which  it  appeared  that  the  debts  for  which 
such  judgments  were  recovered  were  preferred  in  the  assign- 
ment and  that  they  were  the  only  preferences  therein,  except 
wages  and  salaries  actually  owing  to  the  employes  of  the  assignor. 

In  support  of  their  demurrer,  the  defendants  contend  that 
as  the  plaintife  are  not  judgment  creditors  of  the  assignor, 
they  have  no  standing  to  maintain  an  action  of  this  character. 
If  this  were  an  ordinary  creditor's  suit,  brought  to  set  aside 
the  assignment  as  a  fraodulent  obstruction  to  the  rights  of  the 
plaintiffs,  it  would  be  necessary  for  them  to  allege  that  they 
had  exhausted  their  remedy  at  law.  It  is  well  settled  that  a 
simple  contract  creditor  cannot  attack,  as  fraudulent,  the  trans- 
fer by  his  debtor  of  property  applicable  to  the  payment  of  the 
debt,  until  after  the  recovery  of  judgment,  the  issue  and  levy 
of  an  execution,  or  its  return  unsatisfied.  {Durdeoy  v.  Tall- 
madge^  32  N.  Y.  457 ;  Adee  v.  BigUr^  81  id.  349 ;  Addt  v. 
Butler^  87  id.  686 ;  Wait  on  Fraudulent  Conveyances  and 
Creditor's  Bills,  106;  Code  C.  P.  §  1871 ;  2  R.  S.  173;) 

The  plaintiffs,  however,  do  not  attack  the  assignment,  but  seek 
to  uphold  and  enforce  it.  Their  theory  is  that  it  is  a  valid  instru- 
ment and  that  it  vested  in  the  assignee  the  legal  title  to  all  the 
SiCKELS  —Vol.  LXXXY         64 
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property  of  the  assignor.  They  rest  upon  the  assignment,  mak- 
ing their  action  sabfiidiary  and  not  hostile  thereto,  and  aim  to 
protect  the  property  in  the  hands  of  the  assignee,  as  they 
claim  he  should  have  protected  it,  to  the  end  that  its  proceeds 
may  be  distributed  by  him  according  to  the  provisions  of  the 
assignment.  As  beneficiaries  under  the  trust  they  are  trying 
to  have  it  enforced,  through  the  assignee,  by  taking  such 
action  as  they  allege  he  should  have  taken,  not  for  their  exclu- 
sive advantage,  but  for  the  benefit  of  all  similarly  situated. 
They  do  not  seek  to  discover  assets  or  to  obtain  a  lien,  but  to 
cause  certain  effects  in  which  they  have  an  mterest  to  be  admin- 
istered and  distributed  according  to  the  assignment  without 
spoliation  or  waste.  A  cestui  qvs  trust  is  not  required  to 
establish  his  debt  by  an  action  at  law  in  order  to  compel  an 
enforcement  of  the  trust,  or  to  protect  the  trust  property  from 
unlawful  interference.  As  the  plaintiffs  acknowledge  the 
validity  of  the  assignment  and  come  in  under  it,  what  use 
could  they  make  of  a  judgment  if  they  had  one  ?  If  they 
were  in  a  situation  to  issue  an  execution  it  would  be  improper 
for  them  to  levy  upon  the  assigned  property.  What  could 
they  do  in  aid  of  the  assignment  with,  that  they  cannot  as  well 
do  without  a  judgment  recovered  and  execution  returned  ? 
Their  ultimate  right  to  share  in  the  assets  and  the  refusal  of  the 
assignee  to  bring  an  action  that  is  necessary  for  the  protection 
of  the  assets,  gives  them  the  right  to  bring  it  as  auxiliary  to 
the  trust.  His  right  to  maintain  an  action  depends  on  the 
act  of  1858  (L.  1858,  ch.  314),  and  their  right  comes  through 
his  refusal  to  sue.  As  he  can  sue  for  the  benefit  of  simple 
contract  creditors  {Southard  v.  Benner,  T2  N.  y.  424),  why 
cannot  simple  contract  creditors  sue,  making  him  a  party,  upon 
his  refusing  to  sue  in  their  behalf  ?  What  reason  is  there  for 
limiting  action  to  judgment  creditors,  when  creditors  at  large 
have  an  equal  right  to  share  in  the  benefits  ?  What  virtue  is 
there  in  a  judgment  as  the  basis  of  an  action,  when  it  is  not 
needed  in  order  to  fully  share  in  the  fruits  of  the  action  ?  The 
line  ot  reasoning  suggested  by  these  inquiries  finds  support  in 
the  authorities,  which  recognize  a  distinction  between  an  action 
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of  this  kind  and  a  creditor's  bill.  The  function  of  a  creditor's 
bill  is  to  establish  and  enforce  a  lien  upon  property  alleged  to 
belong  to  the  debtor,  to  take  it  from  the  possession  of  whom- 
soever  may  claim  to  own  it  and  to  cause  it  to  be  sold  to  pay 
the  judgment  creditor's  debt,  who  thus  obtains  an  advantage 
over  all  the  other  creditors.  It  is  exclusive  in  object  and 
result  and  benefits  the  active  at  the  expense  of  the  inactive 
creditor.  It  is  necessarily  hostile  to  a  general  assignment 
which  it  must  destroy  in  order  to  succeed  as  to  any  property 
transferred  thereby.     (Zoos  v.  Wilkinson,  110  N.  Y.  195.) 

The  act  of  1858  authorized  a  new  class  of  actions,  analo- 
gous in  many  respects  to  creditor's  bills,  to  be  brought  for  the 
benefit  of  all  the  creditors  alike,  by  the  assignee  or  oliier 
representative  of  an  insolvent  estate,  to  set  aside  fraudulent 
transfers  by  the  debtor.  Such  actions  require  no  lien,  but  are 
maintainable  by  force  of  the  statute.  {Southard  v.  Benner, 
supra;  Reynolds  v.  EUis,  lOa  N.  Y.  116,  123.)  When  the 
assignee  neglects  or  refuses  to  bring  such  an  action,  after  notice 
of  the  facts,  as  was  declared  by  this  court  in  Dewey  v.  Moyor 
(72  N.  Y.  70,  78),  "  it  is  abundantly  established  that  the  cred- 
itors may  commence  an  action  to-  reach  the  property  (fraudu- 
lently transferred),  making  the  assignee,  the  debtor  and  his 
transferees  parties  defendant."  Sa  in  Grouse  v.  Frothingha^n 
(97  N.  Y.  105,  113),  it  was  said  that  if  the  "assignee  refuses 
in  a  proper  ease  to  proceed  and  get  in  the  assigned  property, 
the  creditors  collectively,  or  one  m  behalf  of  all  who  may  come 
in  and  join,  may  compel  the  execution  of  the  trust  in  equity." 
While  in  the  cases  cited  the  actions  were  brought  by  judg- 
ment creditors  it  was  not  intimated  that  this  was  essential^  and 
we  find  no  case  that  so  holds. 

We  think  that  the  action  can  be  mmintained  by  any  of  the 
creditors  who  would  be  benefited  by  the  result,  including  both 
judgment  creditors  and  creditors  at  large.  {Harvey  v.  McDon- 
nell,  113  N.Y.  526 ;  Preston  v.  Spaulding^  120  111.  208,  214; 
Ooncdier  v.  Foret,  4  Minn.  1 ;  Holt  v.  Bancroft,  30  Ala* 
193,  204;  McDougald  v.  Dougherty,  11  Ga.  570;  ^\^ir  v» 
TannehiU,  2  Yerger,  57 ;  2  Barb.  Ch.  149.) 
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The  appellants  further  contend  that  their  demurrer  should 
be  sustained,  beca^iuse  it  does  not  appear  from  the  complaint  that 
they  knew  that  the  assignor  intended  to  make  an  assignment. 

The  act  of  1887  changed  the  policy  of  the  state  with  refer- 
ence to  preferences  in  general  assignments.  (L.  1887,  ch.  503, 
§  30.)  Prior  to  the  passage  of  that  act  there  was  no  restric- 
tion upon  the  power  of  an  insolvent  debtor  to  give  such  prefer- 
ences as  he  chose  when  making  an  assignment,  either  by  that 
instrument  alone,  or  by  other  transfers  in  connection  with  it. 
The  object  of  the  act  was  to  change  the  law  by  placing  a  limit 
to  the  power  to  prefer  in  a  general  assignment,  and  it  should 
be  liberally  construed,  as  has  been  held  in  relation  to  similar 
statutes,  "  so  as  to  suppress  the  mischief  and  advance  the  rem- 
edy." ( WhiU  V.  Cotshausen,  129  U.  S.  329,  441 ;  PresUm 
V.  Spaulding^  1 20  111.  208 ;  Appeal  ofMinenf  National  Banhj 
57  Pa.  St.  193,  200.) 

Accordingly  the  assignor  should  not  be  allowed  to  subvert 
the  statute  by  artifice  or  evasion,  especially  when  the  creditor 
preferred  participated  in  the  unlawful  design.  Whatever  is 
done  in  connection  with,  or  in  contemplation  of  the  assign- 
ment, with  the  intent  to  defeat  the  operation  of  the  statute, 
falls  within  the  spirit  of  its  prohibition  and  should  receive  the 
condemnation  of  the  courts.  When  the  assignment  is  part  of 
a  scheme  to  circumvent  the  law,  and  judgments  are  confessed 
by  the  debtor,  executions  issued  thereon  by  tlie  creditors  and 
levies  made  upon  the  property  of  the  debtor  in  their  behalf,  as 
parts  of  the  same  scheme,  it  is  the  duty  of  the  courts  to  see 
that  the  object  of  the  legislature  is  not  defeated  by  such  acts, 
which  although  not  a  part  of  the  assigmnent,  are  done  in  con- 
templation of  it  and  witli  the  intent  of  both  debtor  and 
creditor  to  frustrate  the  statute.  Such  is  the  case  made  against 
the  defendants  by  the  complaint  as  we  construe  it  It  appears 
from  that  part  of  the  complaint  already  quoted  that  the 
"Judgments  were  confessed  *  *  *  in  contemplation  of 
the  said  assignment,  and  for  tlie  purpose  of  preferring  the  said 
persons  in  whose  favor  the  said  judgments  were  confessed,  out 
of  the  property  of  the  said  defendant  Soussman  in  fraud  of  the 
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said  assignment,  etc."  Those  were  the  acts  and  this  the  intent 
of  the  debtor.  But  it  is  also  as  distinctly  alleged  tliat  ^'  the 
said  execntions  (were)  issued  and  levies  made  in  contemplation 
of  the  said  assignment  and  for  the  purpose  of  preferring 

*  *  *  in  fraud  of  the  said  assignment  *  *  ♦  and  to 
prevent  the  said  assets  from  going  into  the  hands  of  the 

*  *  *  assignee  and  being  distributed  *  *  *  pursuant 
to  the  statute  *  *  *  and  pursuant  to  *  *  *  tlie 
assignment,  etc."  These  were  the  acts  and  this  the  intent  of 
the  judgment  creditors.  All  the  transactions  whict  the 
plaintiffs  seek  to  set  aside  are  alleged  to  Iiave  been  done  in 
contemplation  of,  as  well  as  in  fraud  of,  the  assignment,  and 
with  the  intent  to  prevent  a  distribution  of  the  property  of 
the  assignor  according  to  the  assignment  and  the  statute.  The 
debtor  confessed  the  judgments  and  the  creditors  issued  the 
executions  and  caused  the  levies  to  be  made,  participating  in 
the  same  fraudulent  purpose  and  jointly  contemplating,  that 
is,  expecting  or  looking  forward  to,  the  assignment  as  about  to 
be  made.  The  connection  between  the  assignment  and  the 
acts  alleged  to  be  illegal  is  emphasized  by  the  preference  in 
the  former  of  the  same  debts  for  which  the  judgments  were 
confessed,  so  that  if  the  judgments  are  set  a^ide  the  judg- 
ment debtors  will  still  be  preferred  to  tlie  extent  of  one-third 
of  the  assets  of  the  assignor,  or  all  that  the  law  allows.  Their 
effort  to  secure  more  than  this  by  a  palpable  evasion  of  the 
statute  should  not  succeed,  and  the  instrumentalities  employed 
to  effect  that  object  have  been  properly  adjudged  void  by  the 
judgment  of  the  courts  below.  {Berger  v.  Varrelmann^  12T 
K  Y.  281 ;  Manni?iff  v.  Beck,  129  id.  1.) 

The  cases  cited  leave  nothing  further  to  be  said  upon  the 
subject  as,  according  to  either,  the  complaint  sets  f ortli  a  good 
cause  of  action,  so  far  as  the  point  under  consideration  is 
concerned. 

The  judgment  should  be  aflSrmed,  with  costs,  but  with  leave 
to  the  appellants  to  answer  on  payment  of  costs. 

All  concur,  except  Brabley,  J.,  not  voting. 

Judgment  accordingly. 
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Jambs  H.  Goodsell,  Appellant  and  Bespondent,  v.  The 
Wbstebn  Union  Telegraph  Company,  Appellant  and 
Eespondent. 

The  A.  &  P.  Telegraph  Co.  organized  a  department  for  the  purpose  of  sup- 
plying newspapers  with  news  transmitted  by  its  wires;  this  department 
was  entitled  **  The  National  Associated  Press,  James  H.  Qoodsell,  Presi- 
dent." Subsequently,  said  Goodsell,  the  plaintiff  herein,  entered  into  a 
contract  with  said  company,  he  contracting,  in  the  name  so  given  to 
the  department,  to  furnish  news  to  be  transmitted  by  it  at  prices  named. 
Thdieafter,  said  company  assigned  and  transferred  to  defendant  all 
of  its  property,  business,  rights  and  privfleges,  etc.,  the  latter  under- 
taking and  assuming  performance  of  the  contract  in  question.  Held, 
that  plaintiff  could  maintain  an  action  in  his  own  name  for  a  breach  of 
the  contract;  that  as  the  contracting  company  was  not  defrauded  or  mis- 
led by  the  use  of  the  name  adopted  by  plaintiff,  neither  it  nor  its  assignee 
could  avoid  the  contract  because  of  such  use. 

By  the  contract,  plaintiff  was  to  pay  a  certain  sum  per  month,  the  tele- 
graph company  to  transmit  a  certain  number  of  words  daily;  for  any 
excess  plaintiff  was  to  pay  a  rate  specified  for  each  word.  The  contract 
provided  for  the  transmission  of  news  over  five  circuits,  one  named  the 
''far  western."  Subsequently  an  arrangement  was  made  under  which 
plaintiff  paid  for  two  operators  at  Pittsburg  to  repeat  dispatches  to 
towns  included  in  the  far  western  circuit.  The  amoimt  paid  for  the  two 
operators  was  more  than  the  charges  under  the  contract  for  excess  of 
words.  Held,  a  finding  was  proper  that  this  arrangement  took  the  place 
of  the  far  western  circuit,  and  that  consequently  defendant  was  not  enti- 
tled to  charge  for  the  excess  of  words  sent  over  that  circuit. 

The  contract  provided  that  of  the  specified  number  of  words  for  the  regu- 
lar reports,  one-third  should  be  sent  in  the  day-time  and  two-thirds  at 
night;  that  if  the  telegraph  company  should  transmit  news  reports  to 
any  greater  number  of  places  than  thirty-eight,  which  were  enumerated, 
it  should  receive  for  the  excess  over  and  above  the  monthly  payment,  a 
certain  rate  per  word,  and  in  case  any  one  ot  the  places  named  should 
cease  to  take  the  news  service,  and  if  no  other  place  was  substituted,  the 
company  would  make  a  rebate  from  the  monthly  payments.  All  of  the 
places  named  did  not  take  the  reports,  and  only  fifteen  or  sixteen  took 
them  day  and  night.  The  reports  were  sent  to  other  places  not  named, 
but  at  no  time  were  there  thirty-eight  which  received  the  day  reports  or 
the  night  reports.  Held,  that  plaintiff  was  entitled  to  have  both  the 
day  and  night  reports  transmitted  to  thirty-eight  places  for  the  regular 
monthly  charge,  and  it  was  not  requisite  that  they  should  be  sent  to 
the  same  places,  but  that  the  night  reports  might  be  sent  to  different 
places  from  those  receiving  the  day  reports. 
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In  March,  1882,  defendant's  president  wrote  to  plaintiff  that  it  would  no 
^  longer  transmit  the  news  reports  at  the  contract  prices,  but  would  from 
that  date  charge  an  increased  rate  as  stated,  and  unless  this  was  paid 
that  the  service  would  be  discontinued.  Plaintiff  declined  to  pay  the 
increased  rate,  and  insisted  upon  the  performance  of  the  cbntract.  In 
reply,  said  president  stated  that  his  company  repudiated  the  contract; 
he  gave  plaintiff  time  to  communicate  with  his  customers;  being  unable 
to  make  any  arrangements  with  them  to  pay  the  increased  price,  he  so 
notified  defendant  on  June  20,  1882,  stating  that  he  did  not  waive  his 
claims  under  the  contract,  but  was  willing  to  carry  it  out,  and  demanded 
performance  by  defendant.  On  June  24,  plaintiff  stopped  delivery  of 
his  reports.  Held,  that  plaintiff  was  entitled  to  recover  damages  for 
breach  of  the  contract  on  defendant's  part;  that,  as  it  had  unqualifiedly 
repudiated  the  contract,  only  giving  plaintiff  time  to  communicate  with 
his  customers,  when  he  failed  to  make  new  terms  with  them  and  so  noti- 
fied defendant,  the  extension  of  time  was  at  an  end,  the  contract  was  to 
be  considered  as  abandoned  by  defendant,  and  plaintiff  was  justified  in 
so  treating  it  by  stopping  his  reports. 
Reported  below,  26  J.  «&  8.  26. 

(Argued  December  14,  1891;  decided  January  20,  1892.) 

Cbo8s-app£AL8  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an 
order  made  March  5,  1890,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Utish  Taggart  for  appellant.  There  was  no  breach  of  a 
contract  made  with  plaintiff  individually.  {Berhely  v.  Hardy ^ 
5  B.  &  C.  355.)  Tlie  referee  and  the  court  below  erred  in 
finding  that  the  evidence  established  a  total  breach  of  the  con- 
tract under  the  second  cause  of  action.  (  Wakeman  v.  W,  cfe 
W,  M.  Co,,  101  K  Y.  210 ;  Taylor  v.  Bradley,  39  id.  120  ; 
Ftsh  V.  Foley,  7  Hill,  54 ;  Johnstoiie  v.  Milling,  L.  R.  [16 
Q.  B.  Div.]  460 ;  M.  S.  <&  I.  Co.  v.  J}^aylor,  9  id.  646 ;  Zueh 
V.  McClure,  98  Penn.  St.  541 ;  Z.  Ins.  Co.  v.  McAden,  109 
id.  399  ;  Smith  v.  Lewis,  24  Conn.  624 ;  Haines  v.  Tucker, 
50  N.  H.  307 ;  Nelson  v.  Morse,  52  Wis.  240 ;  2  Pars,  on 
Cont.  809 ;  Ehrensherger  v.  Anderson,  3  Exch.  147 ;  Anson 
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on  Cont.  283 ;  J'eaple  v.  K  M.  Z.  Lis.  Co.,  92  K.  Y.  105 ; 
IIlgghiB  V.  /?.,  Z.  <J&  TF]  J¥.  J?.  61:;.,  61  id.  553 ;  Noyes  t. 
Philips,  61  id.  412 ;  Sa/tiges  v.  ircwrf,  9  Johns.  Ca8.  416  ;  Lit- 
Uefidd  V.  Brawn,  1  Wend.  398 ;  11  id.  467,  470 ;  JSowen  v. 
MaiuleviUe,  95  N.  Y.  240 ;  Wilkinson  v.  Varity,  L.  R.  [6 
C.  P.]  206 ;  lieid  v.  Hoskim,  6  E.  &  B.  953 ;  Bishop  on 
Cont.  §§  827,  829  \  M.  L  i&  S.  Co.  v.  N.  B,  cfe  Co.,  L  K.  [9 
Q.  B.  Div.]  648 ;  Simpsoii  v.  Crippen,  8  id.  14 ;  Blackbvnt 
V.  BeiUy,  47  N.  J.  L.  290.)  The  action  of  the  plaintiff  in 
abandoning  the  service  of  news  reports  on  June  22,  1882,  was 
vohmtary  and  in  consequence  of  a  contract  made  with  the 
United  Press  Association  on  June  21,  1882,  and  not  in  conse- 
quence of  any  act  of  the  defendant.  (Whart.  on  Neg.  §  134 ; 
jr.,  etc.,  Ji.  Co.  V.  Kellogg,  94  IT.  S.  474 ;  Grijfin  v.   Colver, 

16  N.  Y.  489 ;  Mmterton  v.  Mayor,  7  Hill,  61 ;  Kiley  v.  W. 
U.  T.  Co.,  39  Ilun,  158 ;  Lowery  v.  W.  IL  T.  Co.,  60  K  Y. 
198;  UaU  v.  TF.  U.  T.  Co.,  124  U.  S.  444;  Bishop  on  Cont. 
§  832 ;  Corney  v.  JVewbery,  24  111.  203  ;  Pannelee  v.  Adolphy 
28  Ohio  St.  10 ;  Henderson  v.  Hicks,  58  Cal.  364.) 

George  W.  Milhr  for  respondent.  The  contract  was  valid 
and  plaintiff  had  an  individual  interest  in  it.  (26  J,  &  S.  26 ; 
Com.  Bank  v.  French,  21  Pick.  486 ;  Mangham  v.  Sharpe, 

17  C.  B.  [X.  S.]  443;  Davis  v.  Garr,  6  N.  Y.  124;  Merritt 
\.  Seaman,  6  id.  168;  De  Witt  v.  Walton,  9  id.  571;  Code 
Civ.  Pro.  §  3339 ;  Bryant  v.  Eastman,  7  Cush.  Ill ;  Bush  v. 
Coh\  28  N.  Y.  261 ;  Minturn  v.  Pain,  7  id.  224 ;  liaynor  v. 
Grote,  45  M.  &  W.  358.)  The  claim  to  the  effect  that  the 
contract  is  void  by  reason  of  section  69  of  chapter  1,  part  4, 
title  6,  of  the  Revised  Statutes,  relating  to  misdemeanors,  is 
unfounded.  {Gray  v.  Siehald,  97  N.  Y.  472.)  The  agree- 
ment contained  in  the  seventh  paragraph  of  the  contract,  to 
keep  and  render  correct  accounts  and  to  make  monthly  settle- 
ments, was  a  material  and  substantial  part  of  the  contract,  one 
without  the  performance  of  which  by  defendant,  plaintiff  was 
under  no  obligation  to  go  on  and  perform  on  his  part.  {B(trruse 
V.  Madan,  2  Johns.  148 ;  Parmalee  v.  O.  (&  S.  R.  R.  Co.,  6 
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X.  Y.  80.)  All  the  acts  and  neglects  and  refusals  constituted 
such  a  decided  breach,  and  were  so  unequivocal  in  their  tenns, 
as  to  release  plaintiflE  from  any  and  all  further  offers  of  per- 
formance on  his  part,  and  fully  authorize  him  at  any  time  to 
treat  the  contract  as  broken  by  defendant  and  recover  damages. 
{Crary  v.  Smithy  2  N.  Y.  60 ;  Burtis  v.  Thompson^  42  id. 
246 ;  SellecJc  v.  Tollman^  87  id.  106 ;  Howard  v.  Daly^  61  id. 
362;  C,  Co.  v.  Gordon,  6  Wall.  561;  Daiwlds  v.  State,  89 
N.  Y.  36 ;  Idi^Master  v.  State,  108  id.  542,  552,  553 ;  Cort  v. 
A.  It.  li.,  L.  R.  [17  Q.  B.  Div.]  127.)  The  proposition  that 
non-payment,  refusal  to  pay,  and  adjudication  of  sueli  non- 
payment, and  for  the  amount  so  not  paid,  as  agreed,  is  not 
evidence  of  a  breach  which  will  justify  plaintiff  in  abandoning 
the  contract  and  recovering  damages,  is  untenable.  [Canai 
Co.  V.  Gordon,  6  AYall.  561 ;  Graff  v.  Cunningham,  109  N. 
Y.  369 ;  McMaster  v.  StaU,  108  id.  542.) 

IIaight,  J.  This  action  was  brought  to  recover  an  alleged 
balance  due  upon  a  contract,  and  damages  for  a  breach  thereof. 

The  defense  was  that  the  contract  was  illegal  and  not  made 
with  the  plaintiff;  that  there  was  nothing  due  thereon,  and 
that  there  had  been  no  breach  thereof  by  the  defendant. 

The  agreement  was  made  and  entered  into  on  the  21st  day 
of  January,  1881,  between  the  Atlantic  and  Pacific  Telegraph 
Company  of  the  first  part,  and  the  National  Associated  Press, 
James  H.  Goodsell,  President,  party  of  the  second  part.  By 
its  provisions  the  National  Associated  Press  undertook  to  fur- 
nish news  to  be  transmitted  by  the  Atlantic  and  Pacific  Tele- 
graph Company,  and  the  telegraph  company  undertook  to 
transmit  the  same  to  the  points  named  in  a  schedule  attached, 
and  to  such  other  points  within  the  territory  situate  upon  the 
lines  of  the  company  lying  west  of  Portland,  Me.,  and  extend- 
ing as  far  as  Omaha,  Neb.,  and  lying  north  of  Richmond,  Va., 
and  Nashville,  Tenn.,  and  south  of  Detroit,  Mich.,  and  Mil- 
waukee, Wis.,  but  including  the  places  named,  for  the  purpose 
of  supplying  the  newspapers  published  within  such  territory, 
taking  the  news  reports  of  the  National  Associated  Press. 
8icK£LS — ^VoL.  LXXXV.        55 
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The  regular  service  of  ftie  National  Associated  Press  to  be 
transmitted  by  the  telegraph  company  was  not  to  exceed  on  an 
average  6,750  words  per  day,  one-third  of  which  was  to  be 
transmitted  in  the  day-time  and  two-thirds  thereof  in  the  night- 
time, between  hours  specifically  designated.  The  contract  f  ur- 
ther  provided :  "Fourth.  For  the  transmission  and  delivery  to 
newspapers  and  subscribers  at  all  the  points  or  places  named  in 
Schedule  ^  A '  hereunto  annexed,  or  to  the  successors  and  assigns 
of  such  newspapers  and  of  the  subscribers  of  said  news  reports, 
the  said  National  Associated  Press  shall  pay  the  said  telegraph 
company  the  sum  of  $5,000  per  month,  on  or  l>efore  the 
fifteenth  day  of  each  and  every  month  during  the  continuance 
of  this  agreement,  which  amount  of  $5,000  per  month  shall  be 
in  full  payment  for  the  transmission  and  delivery  of  an  aver- 
age of  6,750  words  per  day  as  hereinl)efore  specified.  Pro- 
vided, however,  that  in  case  the  average  of  the  entire  number 
of  words  transmitted  by  said  telegraph  company  in  any  month 
should  exceed  6,750  per  day  the  telegraph  company  shall 
receive  an  additional  payment  for  said  excess  at  the  rate  of 
one-half  a  cent  a  word  for  each  circuit  over  which  such  excess 
of  matter  is  sent.  That  it  is  also  nmtually  covenanted  and 
agreed  that  the  said  National  Associated  Press  shall  have  the 
right  to  require  the  said  telegraph  news  service  to  be  transmit- 
ted and  delivered  as  aforesaid  to  newspapers  or  subscribers  at 
any  point  or  place  within  the  territory  and  located  upon  the 
lines  owned,  operated,  leased  or  controlled  by  said  telegraph 
company,  upon  the  following  conditions,  namely:  That  in 
case  the  said  news  reports  shall  be  transmitted  by  said  telegraph 
company  to  any  greater  number  of  points  or  places  than  the 
number  enumerated  in  Schedule  ^A '  hereto  annexed,  the  said 
telegraph  company  shall  receive  over  and  above  the  monthly 
payment  hereinbefore  provided  for  an  additional  payment 
computed  at  the  rate  of  one-eighth  of  a  cent  per  word  for  all 
matter  transmitted  to  each  place  or  point  in  excess  of  the  whole 
number  of  points  or  places  enumerated  in  Schedule  *A,'  and  it 
is  also  mutually  covenanted  and  agreed  that  in  case  any  of  the 
points  or  places  supplied  with  the  news  reports  as  aforesaid 
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shoald,  at  anj  time  during  the  continnance  of  this  agreement, 
cease  to  take  the  news  service  of  the  said  National  Associated 
Press,  the  telegraph  company  shall,  if  some  other  place  be  not 
substituted  for  the  place  at  which  such  reports  are  discontinued, 
make  an  allowance  or  rebate  from  the  said  monthly  charge  of 
$5,000  at  the  rate  of  one-eighth  of  a  cent  per  word  per  day  for 
each  and  every  place  ceasing  to  take  said  news  service.  Pro- 
vided, however,  that  the  entire  payment  of  said  telegraph  com- 
pany by  said  National  Associated  Press  under  this  agreement 
shall  not  be  less  in  any  one  month  than  at  the  rate  of  fifty  thous- 
and dollars  per  annum  for  the  transmission  and  delivery  of  the 
aforesaid  news  reports  to  all  places  or  points  to  which  said  news 
reports  may  be  sent  under  this  agreement."  The  contract  fur- 
ther provided  that  the  collection  of  all  moneys  due  or  to  accrue 
from  papers  or  subscribers  under  the  operation  of  the  contract 
for  news  transmitted  shall  be  made  by  the  telegraph  company  for 
and  on  the  account  of  the  National  Associated  Press ;  that  a  full 
and  detailed  account  of  such  collections  shall  be  kept  by  the 
telegraph  company,  which  account  shall  always  be  open  to  the 
inspection  of  the  party  of  the  second  part,  and  that  the  same 
shall  be  furnished  and  rendered  in  due  form  by  the  telegraph 
company  to  the  National  Associated  Press  monthly.  And 
payments  of  the  balances,  if  any,  due  the  National  Associated 
Press  by  the  telegraph  company  shall  be  made  on  or  before 
the  fifteenth  day  of  each  and  every  month.  The  agreement 
was  to  continue  in  force  for  the  period  of  ten  years  from  the 
Ist  day  of  February,  1881. 

Subsequently  and  on  or  about  the  3d  day  of  February,  1881, 
the  Atlantic  and  Pacific  Telegraph  Company  sold,  assigned 
and  transferred  to  the  Western  Union  Telegraph  Company, 
the  defendant  in  tliis  action,  all  its  telegraph  lines,  appurte- 
nances, business,  property  rights  and  privileges,  and  the  defend- 
ant tmdertook  and  assumed  performance  of  all  the  valid  con- 
tracts of  the  Atlantic  and  Pacific  Telegraph  Company,  includ- 
ing the  contract  in  question,  and  on  or  about  the  Ist  day  of 
March,  1881,  proceeded  to  the  performance  thereof. 

As  we  have  seen,  the  first  defense  is  that  the  contract  was 
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illegal  and  not  with  the  plaintiff.  It  appears  that  there  for- 
merly existed  an  association  known  as  The  American  Associated 
Press,  and  that  it  was  engaged  in  supplying  papers  with  news 
transmitted  over  the  wires  of  the  Atlantic  and  Pacific  Tele- 
graph Company ;  that  such  {association  ceased  to  exist,  and 
thereupon  the  telegraph  company  connnenced  the  collection 
and  transmission  of  news  to  newspapers  on  its  own  account, 
and  for  the  purpose  of  enabling  it  to  carry  on  the  business,  the 
plaintiff  was  employed,  and  a  bureau  or  department  for  the 
business  was  organized  and  given  the  name  of  "  The  H^ational 
Associated  Press,  James  H.  Goodsell,  President."  The  busi- 
ness was  carried  on  in  this  manner  for  several  years,  and  until 
the  contract  in  question  was  made.  The  contract  was  made 
with  Goodsell,  but  in  the  name  which  had  formerly  been 
adopted  and  under  which  the  business  was  known  to  the  public, 
which  fact  was  well  known  and  understood  by  tlie  officers  of 
the  Atlantic  and  Pacific  Telegraph  Company.  That  company 
consequently  was  not  defrauded  or  misled  by  the  use  of  the 
name  adopted  by  the  plaintiff,  and  neither  it  nor  its  assignee 
can,  under  these  circumstances,  be  permitted  to  avoid  the  con- 
tract by  reason  thereof. 

The  refei*ee  has  found  as  facts  that  the  collections  made  by 
the  defendant  for  the  plaintiff,  under  the  contract,  amounted 
in  the  aggregate  to  the  sum  of  $157,800 ;  that  the  telegraphic 
sen'ices  rendered  by  the  defendant  to  the  plaintiff  from  the 
3d  of  February,  1881,  to  the  22d  of  June,  1882,  under  the 
terms  and  conditions  of  the  contract,  amounted  to  the  sum  of 
$78,500,  for  what  is  named  as  the  regular  service,  and  the  sum 
of  $16,772.58  for  additional  or  extra  service  in  excess  of  6,750 
words  per  day,  as  provided  in  the  fourth  clause  of  the  contract, 
amounting  to  the  sum  of  $95,272.58,  which  the  defendant 
was  authorized  to  retain  from  the  collections  made ;  that  it 
had  paid  to  the  plaintiff  the  sum  of  $45,750,  leaving  a  balance 
due  and  owing  him  of  $16,777.42. 

As  to  the  amounts  collected  by  the  defendant  and  paid  over 
to  the  plaintiff  there  is  no  dispute.  The  contention  arises  upon 
the  amount  that  should  be  allowed  to  the  defendant  for  extra 
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services  rendered  under  the  fourth  clause  of  the  C'X>ntract. 
As  we  have  seen,  the  amount  so  allowed  by  the  referee  was 
$16,772.58.  The  items  composing  such  amount  are  not  stated 
by  him,  but  they  are  stated  in  the  opinion  of  the  General 
Term  as  follows : 

Schedule  "  Z  " $6,  387  48 

Schedule  "Z  1-2" 4,  863  37 

Schedule    "  X "    (two  items  showing    special 

arrangements,  Lawrence) 630  00 

Auburn  "  Despatch  " 390  00 

Schedule     "X    1-2"     (special     arrangement, 

Auburn) 120  00 

Schedule  '•  Y,"  less  far  western  circuit 4,  313  28 

Schedule  "  Y  1-2,"  less  far  western  circuit 68  45 

Total $16,  772  58 


Schedule  "  Z  "  is  for  messages  received  at  New  York  by 
the  plaintiff,  marked  "  collect,"  from  places  not  on  the  schedule ; 
and  "  Z  1-2  "  is  for  miscellaneous  bills  about  which  there  is  no 
controversy.  Schedules  "  Y  "  and  "  Y  1-2  "  give  the  excess 
of  words  transmitted  over  and  above  the  6,750  provided  for 
in  the  contract  for  the  eastern,  western,  far  western,  sonthern 
and  state  circuits.  Under  the  provisions  of  the  contract  the 
plaintiff  was  to  pay  one-half  a  cent  for  each  word  of  such 
excess  for  each  circuit  over  which  the  same  was  sent.  The 
only  controversy  over  these  schedules  arises  out  of  the  includ- 
ing of  the  fifth  or  far  western  circuit,  the  contention  being 
that  there  were  only  four  circuits.  It  appears  from  the  evi- 
dence that  an  arrangement  was  made  with  the  plaintiff  by 
which  two  additional  operators  should  be  hired  at  Pittsburg, 
one  for  night  and  the  other  for  day  service,  to  repeat  the 
despatches  to  the  far  western  towns,  and  that  he  was  charged 
therefor  in  Schedule  "Z  1-2,"  $1,345.55.  It  is  claimed  that 
this  arrangement  took  the  place  of  the  far  western  circuit  and 
that  consequently  he  should  not  be  charged  for  the  excess  of 
words  sent  over  that  circuit     The  General  Term  appears  to 
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have  adopted  that  view.  The  amount  for  the  trangmission  of 
the  excess  over  that  circuit,  as  we  figure  it,  amounts  to  $1,186.21, 
a  sum  less  than  the  plaintiff  paid  for  the  two  repeaters  at  Pitts- 
burg. It  would  hardly  seem  right  that  the  plaintiff  should  be 
required  to  pay  the  defendant  for  the  regular  service  and  the 
excess  provided  for  under  the  contract,  and  still  pay  the  defend- 
ant for  its  operators,  and  we  are  consequently  inclined  to  the 
view  that  the  employment  of  the  repeaters  at  Pittsburg  was 
understood  to  be  in  lieu  of  the  additional  compensation  for  the 
far  western  circuit. 

The  chief  contention  arises  over  Schedules  "  X"  and  "  X 1-2." 
They  contain  a  statement  showing  the  number  of  words  trans- 
mitted to  places  not  included  in  Schedule  "  A"  attached  to  the 
contract.  It  is  claimed  that  the  defendant  under  the  provisions 
of  the  contract  is  entitled  to  one-eighth  of  a  cent  per  word  for 
the  number  of  words  transmitted  to  the  places  therein  named. 
As  to  the  Lawrence  "  Eagle,"  which  was  supplied  with  the 
reports  for  seven  months  under  a  special  arrangement  of 
$90.00  per  month,  making  a  total  of  $630.00 ;  and  the  Auburn 
"Despatch,"  which  was  furnished  under  a  special  rate  of 
$10.00  per  week,  making  $390.00  and  $120.00,  there  appears 
to  be  no  controversy.  Those  items  were,  therefore,  properly 
allowed.  The  plaintiff  however  claims  that  as  to  the  other 
places  named  in  these  schedules,  they  were  substituted  for  other 
places  named  in  Schedule  "  A,"  which  did  not  take  the  reports, 
and  that,  therefore,  he  should  not  be  charged  for  the  transmis- 
sion of  the  reports  to  these  places.  This  involves  the  con- 
struction of  the  fourth  provision  of  the  contract.  As  we  have 
seen,  it  provides  "  that  in  case  the  said  news  reports  shall  be 
transmitted  by  said  telegraph  company  to  any  greater  number 
of  points  or  places  than  the  number  enumerated  in  Schedule 
'  A '  hereto  annexed,  the  said  telegraph  company  shall  receive, 
over  and  above  the  monthly  payment  hereinbefore  provided 
for,  an  additional  payment  computed  at  the  rate  of  one-eighth 
of  a  cent  per  word  for  all  matter  transmitted  to  each  place  or 
point  in  excess  of  the  whole  number  of  points  or  places 
enumerated  in  Schedule  'A.' "     There  are  thirty-eight  places 


^ 


1892.]  GooDSELL  V.  W.  U.  T.  Co.  439 

. ft. 

Opinion  of  the  Court,  per  Haioht,  J.  • 


enumerated  in  Schedule  '^  A,"  but  all  of  them  did  not  take  the 
reports.  The  right  of  the  plaintiff  to  substitute  other  placet 
upon  the  company's  lines  within  the  territory  named,  for  the 
places  enumerated  in  Schedule  "  A,"  not  taking  the  reports,  is 
not  questioned,  but  the  plaintiff  claims  that  he  has  the  right  to 
have  both  the  day  and  night  report  transmitted  to  thirty-eight 
places  under  the  regular  service  of  $5,000  per  month.  In 
other  words,  that  he  may  have  the  day  report  transmitted  to 
thirty-eight  different  places,  and  that  he  may  have  the  night 
reports  also  transmitted  to  thirty-eight  places,  notwithstanding 
that  they  may  be  different  from  the  places  to  which  the  day 
report  is  transmitted.  This  claim  is  controverted,  and  it  pre- 
sents the  serious  question  for  our  consideration.  It  is  one  in 
which  the  minds  of  the  parties  may  honestly  differ,  and  is  not 
free  from  difficulty.  The  amount  claimed  under  these  sched- 
ules, deducting  the  items  allowed,  is  $13,225.60.  Only  fifteen 
or  sixteen  of  the  places  enumerated  in  Schedule  "  A  "  took  the 
report  both  day  and  night  At  no  time  were  there  thirty-eight 
places  that  received  the  day  report,  or  ihirty-eight  that  received 
the  night  report.  It  ran  from  twenty-five  to  thirty  that 
received  the  day  report,  and  from  twenty-nine  to  thirty-seven 
that  received  the  night  report.  Under  the  contract,  but  one- 
third  of  the  daily  report  could  be  transmitted  in  the  day-time. 
The  other  two-thirds  had  to  he  transmitted  at  night.  Under 
the  construction  claimed  by  the  defendant,  the  plaintiff  would 
have  to  pay  for  all  places  taking  the  day  report  only,  as  much 
as  he  would  where  they  took  both  the  day  and  the  night 
report,  although  the  matter  transmitted  was  but  one-third  in 
amount  of  that  which  he  had  the  right  to  have  under  the  con- 
tract It  is  not  shown  that  the  expenses  of  such  transmission 
'would  be  increased  by  a  change  of  the  places  in  which  the 
messages  should  be  dropped,  provided  the  number  of  drops 
are  not  increased,  and  it  is,  therefore,  not  apparent  that  the 
defendant  will  suffer  if  the  construction  contended  for  bv  the 
plaintiff  is  sustained.  By  a^lopting  it,  lie  is  given  the  benefit 
of  his  contract  of  having  (5,750  w^ords  j^er  day  transmitted 
with   thirty-eight  drops,  for  the  monthly  allowance  agreed 
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upon  ;  whilst  under  the  other  construction  he  ninst  necessarily 
be  deprived  of  the  full  benefit  of  his  contract,  unless  he  can 
find  thirty-eight  places  which  will  take  both  the  day  and  the 
niglit  report.  But  if  plaintiffs  construction  should  not  be 
adopted,  it  would  then  follow  that  he  would  be  entitled  to  a 
rebate  from  the  monthly  charge  of  $5,000.  The  contract  pro- 
vides "  that  in  case  any  of  the  points  or  places  supplied  with 
the  news  reports,  as  aforesaid,  should  at  any  time  during  the 
continuance  of  this  agreement,  cease  to  take  the  news  service 
of  the  said  National  Associated  Press,  the  telegraph  company 
shall,  if  some  other  place  be  not  substituted  for  the  place  at 
which  said  reports  are  discontinued,  make  an  allowance  or 
rebate  from  the  said  monthly  charge  of  $5,000,  at  the  rate  of 
one-eighth  of  a  cent  j)er  word  per  day  for  each  and  every  place 
ceasing  to  take  said  news  service."  It  was  provided,  however, 
that  such  rebate  should  not  exceed  $10,000  per  year,  which  in 
this  case  would  amount  to  about  $13,000,  and  thus  equal  the 
excess  claimed  by  the  defendant.  To  avoid  this  result,  it  is 
claimed  that  there  should  be  taken  out  of  Schedules  "  X  "  and 
"  X  1-2  "  enough  places  and  added  to  the  places  enumerated 
in  Schedule  "  A,"  to  make  the  night  service  up  to  thirty-eight 
in  number,  and  that  the  defendant  should  be  allowed  the  extra 
compensation  for  serving  the  other  places  named  in  the  sched- 
ules, amounting  to  the  sum  of  $9,475.10.  But  we  do  not 
understand  that  the  contract  requires  the  plaintiflE  to  do  this. 
Inasmuch  as  the  day  service  to  these  places  contains  but  one- 
third  of  the  number  of  words,  he  may  prefer  to  pay  the  one- 
eighth  of  a  cent  per  word  for  the  service,  and  then  have  liis 
rebate  upon  the  monthly  payments.  Whilst  the  question  may 
be  upon  the  border,  we  are  inclined  to  the  opinion  that  the 
contract  should  receive  the  construction  indicated,  and  that* 
the  amounts  claimed  under  these  schedules,  except  as  to  the 
amounts  already  included,  should  he  disallowed. 

The  appellant  also  claims  that  it  should  have  been  allowed 
the  item  of  $11,934.48  for  messages  received  at  New  York 
from  the  places  named  in  Schedule  "  A."  As  we  understand, 
these  messages  were  items  of  news  gathered  at  places  named 
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and  tranemitted  to  New  York  for  publication.  An  allowance 
of  one-half  a  cent  per  word  on  such  tnessagcB  has  already  been 
made  in  Schedule  "  Z,"  which  is  all  that  we  understand  the 
defendant  to  be  entitled  to  under  the  provisions  of  the  contract. 

It  follows  that  the  findings  of  the  referee  as  to  the  amount 
due  and  owing  to  the  plaintiff  under  the  contract  should  be 
sustained. 

The  referee  has  found  that  the  defendant  committed  a 
breach  of  the  contract,  and  awarded  the  plaintiff  thirty  thou- 
sand dollars  as  damages  therefor.  The  breaches  found  were 
that  the  plaintiff  requested  the  defendant  to  deliver  telegraphic 
news  reports  to  various  papers  within  the  territory  and  on  the 
lines  described  in  the  contract,  and  that  the  defendant  failed, 
neglected  and  refused  to  do  so ;  that  it  also  failed  to  render 
liim  an  account  and  pay  over  the  balance  on  hand  on  or  before 
the  fifteenth  day  of  each  month,  and  that  it  abandoned  the 
contract  and  refused  to  carry  out  itfi  provisions  or  transmit  tlie 
plaintiff's  reports.  The  first  conversation  to  which  our  atten- 
tion is  called  as  bearing  upon  the  refusal  of  the  company  to 
continue  the  performance  of  the  contract,  occurred  in  the 
month  of  December,  1881,  between  the  plaintiff  and  Dr. 
Green,  the  president  of  the  defendant.  The  plaintiff  testified 
that  the  doctor  informed  him  that  a  question  had  arisen  in 
regard  to  the  prices  charged  for  the  transmission  of  the  plain- 
tiff's news;  that  the  relations  between  the  Western  Union 
Company  and  the  New  York  Associated  Press  had  become 
strained,  the  press  taking  the  ground  that  the  defendant  com- 
pany was  discriminating  in  plaintiff's  favor,  giving  rates  largely 
below  the  rates  charged  the  New  York  Associated  Press ;  that 
this  was  an  embarrassing  position  for  the  telegraph  company  ; 
that  he  had  taken  legal  advice  upon  the  subject,  and  that  so 
far  as  he  could  see,  the  plaintiff's  contract  was  not  obHgatory 
upon  the  company;  that  it  was  a  iiudutn  pactum.  Then  fol- 
lowed the  submission  of  a  proposition  for  an  increased  price 
for  the  transmission  of  matter  between  Washington  and  New 
York,  and  for  improved  facilities  elsewhere,  and  an  extension 
of  territory.  The  plaintiff  replied  to  the  effect  that  he  could 
SicKELS — Vol,  LXXXY.        56 
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not  accept  the  doctor's  views  as  to  the  contract;  that  he 
desired  to  carry  on  his  business ;  that  it  was  increasing  and 
profitable,  but  that  he  would  be  willing  to  do  anything  that  he 
could,  without  waiving  the  obligations  of  the  contract,  to  meet 
their  wishes  in  respect  to  the  making  of  a  supplementary  con- 
tract, provided  he  could  figure  on  an  extension  of  territorj'. 
Doctor  Green  then  replied  that  he  would  give  the  plaintiff  plenty 
of  time ;  that  the  company  did  not  desire  to  act  precipitately, 
but  that  he  wished  him  to  fully  consider  the  subject.  The 
next  conversation,  *as  he  states,  occurred  in  January,  1882,  at 
which  time  the  plaintiff  aaked  for  a  schedule  of  prices  paid 
by  other  associations,  and  what  they  proposed  to  charge  him, 
in  order  that  he  might  figure  upon  those  prices  and  see  whether 
he  could  afford  to  consent  to  pay  them,  and  was  informed  by 
Dr.  Green  that  he  had  received  a  further  letter  from  the  New 
York  Associated  Press  taking  a  more  peremptory  position  in 
regard  to  the  matter,  and  that  the  matter*  of  making  an  ami- 
cable  arrangement  had  become  more  urgent  than  it  seemed  to 
be  on  the  occasion  of  their  first  conversation.  They  again  met 
on  or  about  the  firs*,  of  February,  and  on  tliat  occasion  the 
plaintiff  was  informed  that  the  executive  conmiittee  of  the 
Western  Union  Company  had  decided  to  enforce  uniform 
rates  upon  all  press  associations,  charging  all  proprietors  of 
press  service  and  all  press  associations  the  same  scale  of  prices 
for  the  same  kind  of  business,  and  that  the  arrangement  which 
he  had  at  first  proposed  about  the  modification  of  the  plain- 
tiff's contract  in  respect  to  matter  between  Washington  and 
New  York  could  not  be  carried  out.  Thereupon  the  plaintiff 
protested  and  told  Dr.  Green  that  he  should  not  consent  to 
any  modification  of  the  contract ;  that  he  stood  upon  it  and 
wished  it  carried  out  as  it  was  written.  Subsequently,  and  on 
the  eleventh  day  of  March,  he  received  the  following  letter : 

"  Western  Union  Telegraph  Company, 
"  NoRViN  Green,  President 

"  New  York,  March  11th,  1882. 
"  James  H.  Goodsell,  Esq. : 

"Dear  Sir  —  When  the  oflice  of  the  Atlantic  and  Pacific 
Telegraph  Company  was  closed  a  little  more  than  a  year  ago, 
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this  company  took  over  a  press  service  for  you  to  certain 
papers  taking  your  news  reports,  which  we  have  continued  to 
perform  at  substantially  the  same  rate  it  was  being  done  for 
you  by  that  company.  As  the  rates  for  this  service  are  abso- 
lutely below  the  cost  to  this  company  of  performing  it,  to  say 
nothing  of  remuneration  for  the  using  of  its  wires,  and  besides 
operating  a  great  injustic  to  other  press  customers,  I  was 
directed  some  weeks  ago  by  the  proper  committee  of  the  board 
of  directors  of  this  company  to  notify  you,  which  I  did  verb- 
ally, that  the  services  cannot  be  continued  unless  a  very  mate- 
rial increase  of  compensation  therefor  was  paid  or  secured  to 
this  company. 

"  On  the  twenty-fifth  day  of  January  our  executive  committee 
adopted  a  resolution  that  the  same  rates  should  be  charged  all 
patrons  for  press  reports  of  like  character  and  between  the 
same  places.  Of  this  resolution  you  were  informally  advised 
and  expressed  your  readiness  to  pay  the  same  rate  proportion- 
ately to  the  amount  of  service  cliarged  to  other  associations. 
Tou  had  previously  and  two  months  ago  at- least  agreed  with 
me  verbally  that  you  would  pay  the  same  rate  for  reports  from 
Washington  and  drops  thereof  as  was  or  should  be  paid  by  the 
New  York  Associated  Press.  These  assurances,  however, 
have  not  solved  the  whole  question  and  slow  progress  has  been 
made  towards  reaching  a  distinct  understanding  of  what  you 
shall  pay.  I  am,  therefore,  directed  by  the  said  committee  to 
whom  this  subject  was  referred,  to  say  to  you  that  from  and 
after  this  date  you  will  be  charged  for  the  transmission  of 
your  press  reports  the  same  rate  as  that  charged  for  other 
combination  press  reports  in  the  respective  territories  in  which 
said  reports  are  handled  under  existing  agreements,  and  that 
unless  such  rate  is  paid  or  secured  to  be  paid  to  this  company 
the  services  will  be  discontinued. 

"  The  committee  feel  that  you  cannot  regard  this  a  short 
notice  since  our  free  discussion  of  the  subject  for  three  months 
past  has  given  you  ample  notice  that  it  was  our  purpose  and 
intention  to  increase  the  rates  for  your  reports  to  that  paid  us 
by  other  customers  for  like  service,  and  the  committee  feel 
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that  a  decisive  step  in  this  direction  ha«  been  already  too  long 
postponed.  Very  respectfully  yours, 

"  (Signed.)  NORVIN  GREEN, 

"  Pre^identP 

Thereupon  the  plaintiff  saw  Dr.  Green  and  informed  him 
of  the  receipt  of  the  letter  and  stated  that  he  could  not  accept 
the  proposition  therein  contained,  that  he  should  pay  any  sul>- 
stantial  increase  of  price  over  that  named  in  the  contract ; 
that  the  contract  was  binding  on  the  company  and  himself ; 
that  he  had  carried  it  out  and  proposed  to  continue  to  carry  it 
out  in  the  future  if  possible.  That  thereupon  Dr.  Green 
replied  stating  that  the  contract  could  not  be  considered  any 
longer ;  that  he  must  then  inform  the  plaintiff  finally  that  the 
contract  was  repudiated  by  the  company ;  that  they  would  not 
perform  any  more  services  under  the  contract,  but  that  if  the 
plaintiff  wished  to  carry  on  his  business  under  a  new  contract 
in  accordance  with  the  terms  and  conditions  outlined  in  the 
letter  they  would  give  him  time  to  see  what  sort  of  an  arrange- 
ment he  could  make  with  his  customers,  and  to  see  whether  he 
could  pay  the  rates  which  tliey  wished  to  charge.  That  there- 
after and  on  the  24th  day  of  March,  1882,  the  plaintiff  received 
another  letter  from  Dr.  Green  which  contained  a  proposition 
for  the  transmission  of  his  reports  upon  the  new  terms  therein 
specified.  Thereafter  they  again  met  and  the  plaintiff  asked  if 
that  was  the  final  action  of  the  company.  The  doctor  replied 
that  it  was.  That  he  then  told  the  doctor  that  he  could 
not  consent  to  accept  the  terms  contained  in  the  letter ;  that 
he  was  prepared  to  carry  out  the  contract.  The  doctor  replied 
that  he  had  previously  infonned  him  that  the  contract  had 
been  repudiated  by  the  company  ;  that  if  it  ever  existed  at  all 
it  had  been  abrogated ;  that  he  could  not  discuss  with  him 
that  contract ;  that  he  was  prepared  to  discuss  with  him  the 
carrying  on  of  the  business  under  a  new  contract,  the  terms  of 
which  had  been  outlined  in  the  letter  of  March  twenty-fourth. 
Other  conversations  were  testified  to  with  other  officers  of  the 
company  of  substantially  the  same  import     It  appears  that 
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Dr.  Green  gave  the  plaintiff  time  to  communicate  with  his 
customers  to  enable  him  to  see  what  arrangements  lie  could 
make  with  them  in  reference  to  a  continuance  of  the  service. 
This  the  plaintiff  did,  but  he  was  unable  to  make  any  arrange* 
ment  with  them  under  whicli  he  could  accept  the  proposition 
outlined  in  the  letters  referred  to.  Thereupon  and  on  the 
20th  day  of  June  thereafter  he  notified  the  doctor  that  the 
papers  taking  his  reports  were  unwilling  to  pay  the  increased 
price  demanded,  and  he  then  delivered  to  the  doctor  a  notice 
to  the  effect  that  he  did  not  waive  his  claims  under  the  con- 
tract; that  he  was  ready  and  willing  to  carry  it  out,  and 
demanded  that  it  should  be  carried  out  on  the  part  of  the 
defendant.  It  further  appears  that  the  communication  of  the 
plaintiff  with  his  customers  asking  for  increased  rates  resulted 
in  their  calling  a  meeting  iu  which  his  difficulties  with  the 
defendant  were  fully  disclosed  and  discussed,  and  that  there- 
upon his  customers  organized  a  corporation  under  the  name  of 
The  United  Press  Association  for  the  purpose  of  supplying 
their  papers  with  the  news  of  the  day.  The  plaintiff  thus 
finding  himself  deprived  of  his  business,  on  the  twenty-fourth 
day  of  June  stopped  the  delivery  of  his  reports  to  the  defend- 
ant for  transmission  and  thereafter  transferred  his  business  to 
the  new  company  so  organized  for  the  sum  of  three  thousand 
dollars. 

It  is  now  claimed  that  because  the  plaintiff  discontinued  his 
reports  on  the  twenty-fourth  day  of  June  that  he  himself 
abandoned  the  contract,  and  is,  therefore,  not  entitled  to  dam- 
ages, but  we  are  not  willing  to  adopt  this  view.  President 
Green,  by  liis  letter  of  March  eleventh,  as  well  as  by  his  sub- 
sequent conversations  with  the  plaintiff  unqualifiedly  repudi- 
ated ihe  contract  and  notified  the  plaintiff  tliat  from  that  date 
he  should  be  charged  for  his  reports  the  increased  prices 
demanded,  and  at  no  time  afterwards  did  he  recede  from  this 
position.  He  only  gave  the  plaintiff  time  to  comnmnicate 
with  his  customers  and  see  whether  he  could  make  arrange- 
ments for  the  payment  of  the  rates  demanded.  When,  there- 
fore, he  had  failed  to  make  new  terms  with  his  customers,  by 
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-which  he  could  accept  the  new  proposition  of  President  Green, 
and  had  notified  him  of  such  failure,  the  extension  of  time 
must  be  deemed  at  an  end,  and  the  position  of  the  parties  the 
same  as  if  such  extension  had  not  been  given.  If  the  plaintiff 
on  receipt  of  the  letter  of  March  eleventh,  in  which  President 
Green  notified  him  that  the  contract  was  repudiated  by  the 
company,  and  that  thereafter  he  should  be  charged  the 
increased  prices  for  the  matter  transmitted,  had  stopped  deliv- 
ering to  the  company  his  reports  for  transmission,  there  could 
be  no  doubt  but  that  the  company  would  be  held  to  have  com- 
mitted a  breach  of  the  contract,  and  the  plaintiff  justified  in  so 
treating  it  by  stopping  his  reports.  It  appears  to  us  that  he 
must  be  regarded  as  occupying  the  same  position  after  the 
expiration  of  the  time  given  him  to  determine  whether  he 
could  make  new  arrangements  with  the  papers  that  had  pre- 
viously taken  his  report*. 

Entertaining  these  views  a  discussion  of  the  question  arising 
out  of  the  plaintiff's  loss  of  business  in  consequence  of  the 
conduct  of  the  defendant,  as  well  as  other  questions  upon 
which  the  referee  has  also  found  the  defendant  liable  for  a 
breach  of  the  contract,  does  not  appear  to  be  necessary. 

Questions  involving  the  weight  of  evidence  were  properly 
considered  in  the  General  Term.  This  court  can  only  review 
the  exceptions.  Exceptions  to  findings  of  fact  are  well  taken 
if  there  is  no  evidence  to  sustain  them.  (Code  of  Civil  Pro- 
cedure, §§  992,  993 ;  Jlealy  v.  Clark,  120  N.  Y.  642.) 

Many  of  the  facts  were  found  upon  a  conflict  in  the  evi- 
dence. In  our  review  we  have  only  called  attention  to  that 
portion  of  the  evidence  which  tends  to  sustain  the  findings. 

We  do  not  understand  that  it  is  claimed  that  the  allowance 
of  thirty  thousand  dollars  as  damages  for  such  breach  is  unrea- 
sonable or  excessive. 

The  judgment  should  be  affirmed,  with  costs  to  the  plaintiff. 

All  concur. 

Judgment  affirmed. 
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Mart  Culboss,  Appellant,  v.  Abthur  J.  Gibbons  et  al., 

Kespondente. 

The  rule  of  res  adjudicata  applies  to  all  judicial  determinatioDs,  whether 
made  in  actions  or  in  summary  or  special  proceedings,  or  by  judicial 
officers  in  matters  properly  submitted  for  their  determination. 

An  order,  therefore,  made  upon  petition  authorized  by  statute,  is  conclusive 
as  between  the  parties  before  the  court,  and  can  only  be  reviewed  upon 
appeal. 

In  an  action  to  have  a  trust  canceled  and  to  compel  defendant  G. ,  the  trustee, 
to  reconvey  the  trust  estate  to  plaintiff  from  whom  he  received  the  con- 
veyance,  it  appeared  that  pursuant  to  a  petition  presented  by  G.,  all  the 
parties  to  the  action  the  persoiiB  interested  in  the  trust  estate  consenting, 
an  order  was  granted  declaring  the  allegations  in  the  petition  to  be  true, 
settling  the  accounts  of  G.  as  trustee,  removing  and  relieving  him  from 
the  trust,  and  directing  that  he  should  not  further  interfere  with  the 
trust  estate.  In  said  petition  G.  set  forth  the  original  declaration  of 
trust  and  the  fact  that  he  had  purchased  certain  real  estate,  taking  title 
in  his  own  name,  paying  part  of  the  consideration  from  the  surplus 
income  of  the  trust  estate  and  securing  the  remainder  by  mortgages  on  the 
property,  and  that  on  the  same  day  he  executed  an  instrument  purport- 
ing to  enlarge  the  trust  so  as  to  include  such  property,  which  instrumeit 
was  also  executed  by  plaintiff  and  those  interested  in  the  trust.  The 
original  declaration  of  trust  provided  for  the  collection  of  the  rents  and 
profits  of  the  real  estate  and  the  application  of  the  net  proceeds  for  the 
maintenance  of  plaintiff  during  her  life,  after  her  death  to  that  of  her 
husband  during  his  life,  and  after  the  deaths  of  both  to  divide  the  prop- 
erty or  its  avails  among  her  children,  with  power  in  the  trustee  to  mort- 
gage or  dispose  of  the  property,  if  it  should  appear  to  be  for  the  benefit 
of  the  trust.  Ueldy  that  the  trust  first  mentioned  being  valid,  it  was 
inunaterial  whether  the  others  were  valid  as  trusts  or  as  powers  in  trust, 
as  they  were  separable  from  the  valid  trust,  and  this  could  be  upheld 
without  conflicting  with  the  intention  of  the  creator  of  the  trust. 

On  the  same  day  the  order  was  granted,  on  application  of  plaintiff  another 
trustee  was  appointed  of  all  the  real  estate,  with  the  powers  and 
duties  contained  in  the  last  declaration  of  trust.  G.  was  allowed,  in  his 
accounts,  the  amount  so  paid  by  him  for  the  property  purchased.  Held, 
that  the  orders  so  made  on  the  application  of  G.  were  conclusive  upon 
the  parties;  that  it  necessarily  determined  the  question  as  to  whether  G. 
should  retain  the  title,  and  also  that  the  property  so  purchased  by  him 
was  held  in  trust,  and  while  the  order  remained  in  force  an  action  was 
not  sustainable  to  procure  a  different  determination  as  to  the  questions 
involved  therein. 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  1,  1889,  which  affirmed  a  judgment  entered 
upon  the  report  of  a  referee  dismissing  plaintiffs  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Eugene  Van  Voorhis  for  appellant.  If  any  valid  trust  was 
created,  it  was  created  by  the  plaintiff.  (3  R.  S.  2189,  §  75.) 
The  deed  from  the  plaintiff  to  the  defendant  Gibbons,  and  the 
declaration  of  trust  by  the  latter  should  he  set  aside  and 
canceled,  and  the  said  defendant  be  directed  to  reconvcv  the 
property  to  the  plaintiff.  {Eventt  v.  Everltt^  L.  R.  [10  Eq.] 
405  ;  Wallastofi  v.  Trlbe^  9  id.  44  ;  Coutts  v.  Acworth^  8  id. 
558 ;  Prideaxix  v.  Lonsdale^  1  DeG.,  J.  &  S.  438 ;  IlaU  v. 
HcUl,  L.  R.  [14  Eq.]  365 ;  L.  R.  [8  Ch.  App.]  430;  Earahaio 
V.  Wilsby^  30  Beav.  243 ;  Ilugin  v.  Bosely^  L.  C.  Eq.  406 ; 
Coak  V.  Lamont^  15  Beav.  241 ;  Sharpe  v.  Leake^  31  id.  491 ; 
Philipson  V.  Vary,  32  id.  628;  Perry  on  Trusts,  §  104; 
2  Pom.  Eq.  Juris.  §  986 ;  ConHing  v.  Davies^  14  Abb.  [N. 
C]  499 ;  G'Ms  v.  N.  Y.  L.  Ins.  Co.,  Id.  1 ;  BiUage  v. 
Southee,  9  Hare,  534 ;  Ilauyhtaling  v.  IZoyd,  21  Civ.  Pro.  Rep, 
56.)  Defendant  GibbonB  has  no  right  to  retain  the  title  to 
this  trust  estate  after  he  had  been  discharged  as  trustee,  and  a 
new  trustee  appointed.  (3  R.  S.  2182,  §§  58,  59,  60,  75; 
Farrar  v.  McCue,  89  N.  Y.  144;  Delaney  v.  McCorniickj 
88  id.  174 ;  Lewin  on  Trusts,  608,  609 ;  Cole  v.  Wade,  15  Ves. 
27 ;  Herrman  v.  RoberUon,  64  N.  Y.  342 ;  Hetzel  v.  Barber^ 
69  id.  1 ;  Heermana  v.  Burt,  78  id.  259 ;  Town^end  v.  From- 
mer,  125  id.  446 ;  Betts  v.  Betts,  4  Abb.  [N.  C]  317.)  The 
plaintiff  is  in  any  case  entitled  to  a  deed  of  the  Ambrose  street 
property.  This  property  was  not  included  in  the  original 
trust,  but  was  purchased  long  after  in  the  year  1884,  with 
funds  belonging  to  the  plaintiff.  (Pom.  Eq.  Juris.  §  997.) 
The  referee  erroneously  found  as  a  legal  conclusion  that  tlie 
plaintiff  is  precluded  from  questioning  the  validity  and  effect 
of  the  trust  respecting  the  Ambrose  street  property  by  the 
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final  order  discharging  Gibbons  from  his  trust.  (Freeman  on. 
Judg.  §  268 ;  Bigelow  on  Est  [4th  ed.]  153, 669 ;  WiUiama  v. 
WiUiams,  46  Wis.  469 ;  Ontrwin  v.  Morewood^  3  East,  346 ; 
JacTcBfm  v.  Wood^  3  Wend.  27.) 

George  F.  Yeomcm  for  respondents.  This  court  will  not 
disturb  the  findings  of  fact  made  by  the  referee.  {Baird  v. 
Ma/yoT^  etc.^  96  N.  Y.  576 ;  Sherwood  v.  Ilauser^  94  id.  626 ; 
People  V.  Stock  BrokerSy  92  id.  98  ;  Rogers  v.  Smithy  47  id. 
324 ;  Finch  v.  Fvnch^  15  Ves.  50.)  The  plaintiff  is  estopped 
from  attacking  either  trust.  The  fact  of  the  validity  of  the 
trust  is  res  a/ljudicata.  {People  v.  Ba/mes^  114  N.  T.  317 ;. 
Whart.  on  Ev.  [3d  ed.]  §§  758,  783 ;  Freeman  on  Judg.  §  325  •, 
III  re  Livingston^  34  N.  Y.  577 ;  Onondaga  v.  Briggs^  2  Den, 
33 ;  LeamiU  v.  AlcoU^  95  N.  Y.  212-221,  222 ;  Bigelow  oa 
Est.  [2d  ed.]  17 ;  Wood  v.  Mather,  38  Barb.  474.)  The  trusts 
are  of  the  character  authorized  by  law.  {Darling  v.  RogerSy 
22  Wend.  483 ;  Downing  v.  Marshall,  23  N.  Y.  380 ;  Mam^ice 
V.  Manice,  43  id.  364 ;  Craig  v.  Cradg,  3  Barb.  Ch.  103 ; 
Dominiok  v.  Sayer,  3  Sandf.  555 ;  Belmont  v.  G^Brien,  12 
N.  Y.  394 ;  McLean  v.  McDonald^  2  Barb.  534 ;  Willard  on 
Keal  Estate,  233 ;  Girard  on  Eeal  Prop.  [3d  ed.]  252,  253 ; 
Adams  v.  Perry,  43  N.  Y.  487;  In  re  Limngston,  34  id. 
555 ;  Iloxie  v.  Hoxie,  7  Paige,  187  ;  Knight  v.  Weatherwax, 
Id.  182 ;  Mott  v.  Aclcerman,  92  N.  Y.  539 ;  Haidey  v.  JameSy 
5  Paige,  444 ;  Roosevelt  v.  Roosevelt,  6  Hun,  31 ;  Willard  on 
Real  Prop.  525.)  The  trusts  were  properly  created.  (Pom. 
Eq.  Juris.  §§  996,  1001 ;  Perry  on  Trusts,  §§  82,  98 ;  Girard 
on  Titles  [3d  ed.]  255,  328 ;  1  Perry  on  Trusts,  §§  104,  109.) 

Parker,  J.  By  this  suit  in  equity,  it.  was  sought  to  compel 
the  defendant  Arthur  J.  Gibbons,  to  convey  to  the  plamtiff 
certain  real  estate,  the  legal  estate  oi  which  was  vested  in  him 
under  the  following  circumstances : 

Prior  to  the  13th  of  December,  1876,  James  R  Culross,  the 

husband  of  the  plaintiff,  was  the  owner  ot  the  major  portion 

of  such  real  estate,  and  by  deed  of  that  date,  in  which  his 

wife  joined,  he  quit-claimed  it  to  Thomas  P.  O'KeDey,  an 

SicKELS— Vol.  LXXXV.        57 


450  OuLRoss  V.  Gibbons  et  al.  [Jan., 

" 1  -■■-■._■___  -  .  Ill  "g  ■ ^n \ ■— ^ 

Opinion  of  the  Court,  per  Pabksb,  J. 

r—  iBi-iiM  -■  1.  -*■-■■_ 

attorney  at  law ;  O'Kelley  quit-claimed  the  same  premises  to 
the  plaintijff  by  deed  dated  the  fourteenth  of  the  same  month  ; 
the  plaintiff,  by  deed  of  the  same  date,  quit-claimed  such 
premise^  to  the  defendant  Arthnr  J.  Gibbons ;  and  Gibbons 
executed  an  instrument  in  writing,  bearing  date  the  fifteenth 
of  the  same  month,  in  which  it  was  declared  that  he  held  said 
premises  upon  certain  trusts  therMn  expressed. 

These  several  instruments  were  drafted  by  O'Kelley ;  sub- 
:scribed  at  his  office ;  acknowledged  on  the  15th  day  of  Decem- 
.ber,  1876;  and  recorded  in  the  proper  county  clerk's  office  at 
the  same  minute  of  time.  At  the  time  of  the  execntion  of 
these  instruments,  Jaihes  K.  Culross  had  a  family,  consisting 
.  of  his  wife  and  several  cMldren,  among  whom  was  his  daughter 
.Minnie,  then  as  now  the  wife  of  the  defendant  Gibbons. 

xCulross  had  become  so  irregular  in  his  habits  as  to  excite 
-apprehension  in  the  minds  of  several  of  the  members  of  his 
family  that  he  might  squander  his  property,  which  was  then 
of  the  value  of  about  $40,000.  These  apprehensions  were 
made  known  to  Mr.  Culross,  to  whom  a  wish  was  also  expressed, 
that  he  make  some  disposition  of  his  property  to  the  end  that 
it  might  be  saved  from  waste.  He  readily  acquiesced  in  the 
:suggestion,  and  the  result  was  the  execution  of  the  instruments 
.already  referred  to. 

In  the  declaration  executed  by  Gibbons  it  was  declared  that 
lie  held  the  premises  in  trust,  the  terms  of  which  may  be 
briefly  stated,  as  follows .  (1)  To  collect  the  rents  and  profits 
of  the  real  estate,  and  after  payment  of  taxes,  insurance  and 
lOther  liens,  apply  the  balance  to  the  support  and  maintenance 
lof  the  plaintiff  during  her  life.  (2)  In  the  event  of  her  death 
l)ef ore  that  of  her  husband,  to  apply  such  balance  for  his  bene- 
^t  during  lite.  (3)  After  their  deaths,  and  after  paying  all 
liens,  and  incumbrances  on  the  property  to  divide  the  premises 
or  the  avails  thereof  within  eighteen  months,  equally  between 
their  children ;  the  descendants  of  any  deceased  child  to  take 
his  or  her  share.  (4)  Reserving  to  the  trustee  power  to  mort- 
'gage  or  otherwise  dispose  of  the  premises  for  the  benefit  of 
the  trust. 
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Immediately  after  the  execution  of  the  instrmnent  drawn  by 
O'Kelley,  Gibbons  took  charge  of  the  real  estate  and  cared  for 
the  financial  affairs  of  the  business  in  which  Mr.  Cnlross  was 
engaged. 

September  1, 1884,  Gibbons  purchased  certain  real  estate  on 
Ambrose  street,  in  the  city  of  Rochester,  paying  a  part  of  the 
consideration  from  the  surplus  income  and  executing  mort- 
gages upon  such  property  for  the  remainder.  The  title  he 
took  in  his  own  name,  and  on  the  same  day  executed  an  instru- 
ment in  writing  purporting  to  enlarge  the  trust  created  Decem- 
ber 15,  1876,  so  as  to  bring  such  property  within  it,  and  this 
instrument  was  also  executed  by  the  plaintiff,  and  each  of  her 
children,  except  David  J.  Cnlross.  Thereafter  Gibbons  man- 
aged the  Ambrose  street  property,  as  he  did  the  property  first 
conveyed  to  him. 

Subsequently  and  on  the  8th  of  June,  1887,  pursuant  to  a 
petition  presented  by  Gibbons,  all  the  parties  to  this  action, 
and  the  sons  of  the  plaintiff  (who  have  since  assigned  their 
interests  to  her)  consenting,  the  court  made  an  order  declaring 
the  allegations  in  the  petition  to  be  true ;  settling  his  accounts 
as  trustee ;  removing  him  and  relieving  him  from  the  trusts, 
and  directing  that  he  should  not  interfere  further  with  the 
same,  or  either  of  them.  On  the  same  day,  and  on  the  appli- 
cation of  the  plaintiff,  the  court  by  an  order  duly  made, 
appointed  Alexander  B.  Crooks  '^  trustee  of  all  the  real  estate 
described  in  said  petition,  with  all  the  powers  and  duties  con- 
tained in  a  certain  declaration  of  trusts,  dated  on  the  15th  day 
of  December,  1876.'* 

It  will  be  observed  that  as  a  result  of  the  orders  of  June 
eighth,  Crooks  became  trustee  in  the  place  of  Gibbons, 
removed,  but  the  legal  estate  remained  in  him,  and  he  was 
enjoined  from  further  interference. 

As  we  have  already  remarked,  the  plaintiff  seeks  to  have  any 
trust  that  may  have  been  created,  canceled,  and  the  property 
restored  \o  her.  She  assigns  in  support  of  her  position  the 
following  grounds :  (1)  That  the  deed  from  her  to  Gibbons 
was  fraudulently  procured.    (2)  If  it  be  otherwise  determined, 
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then  that  the  trusts  sought  to  be  created  are  invalid.  (3)  If 
valid,  then  the  trusts  having  been  created  by  the  plaintiff,  and 
being  voluntary,  may  be  revoked  because  the  grantor  did  not 
understand  that  she  was  putting  the  property  beyond  her 
control. 

Her  contention,  with  reference  to  the  Ambrose  street  prop- 
erty purchased  subsequently,  rests  on  somewhat  different 
grounds,  and  will  be  considered  later. 

As  to  the  first  ground,  it  is  sufficient  to  say  that  the  learned 
referee  found  as  a  fact  that  the  plaintiff  acted  understandingly 
and  freely,  and  that  no  fraud,  deception,  undue  influence  or 
abuse  of  confidence  was  practiced  upon  her. 

As  to  the  second  ground  it  is  apparent  that  an  attempt  was 
made  to  create  a  trust,  providing  for  the  collection  of  the  rents 
and  profits  of  the  real  estate,  and  their  application  in  payment 
of  insurance,  taxes  and  other  charges  on  the  property,  and  to 
use  the  remainder  in  the  support  and  maintenance  of  the 
plaintiff  during  her  life,  and  for  the  benefit  of  her  husband 
after  her  death.  (2)  To  divide  the  premises  or  the  avails 
thereof  among  the  issue  of  plaintiff  after  her  death  and  that 
of  her  husband.  (3)  To  mortgage  the  property  or  dispose  of 
it  if  it  should  appear  to  be  for  the  benefit  of  the  trust. 

The  trust  first  mentioned  is  conceded  to  he  valid,  and 
whether  the  other  two  attempted  trusts,  while  invalid  as  trusts 
may  be  valid  as  powers  in  trust,  and  employed  as  aids  to  the 
execution  of  the  valid  trusts,  as  contended  by  one  side  and 
denied  by  the  other,  need  not  be  considered,  for  they  are  so 
easily  separable  from  the  valid  trust  that  it  may  be  upheld 
without  doing  injustice  to  the  intention  of  the  creator  of  the 
trust. 

Indeed  it  would  be  in  furtherance  of  the  trust  maker's  gen- 
eral scheme  to  do  so,  should  the  latter  two  be  held  illegal,  and 
the  court  would  so  decree.  ( Underwood  v.  Curtis^  127  N. 
Y.  523.) 

The  third  ground  is  based  on  the  assumption  that  the  plain- 
tiff was  the  creator  of  the  trusts,  and  if  that  assumption  could 
be  allowed  the.  appellant  would  in  this  court  be  confronted 
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with  the  difficulty  that  the  record  contains  a  finding  of  fact 
eontroUing  here  that  the  plaintiff  acted  nnderstandinglj. 

But  the  learned  referee  was  of  the  opinion,  and  he  found 
the  fact  to  be,  that  the  several  instruments  by  which  the  trans- 
fer of  title  was  e£Eected,  including  the  declaration  of  trust, 
were  drawn  pursnant  to  the  direction  of  James  B.  Culross, 
and  were  intended  by  the  several  parties  thereto  as  one  trans- 
action, for  the  purpose  of  transferring  the  title  from  Culross 
to  Gibbons  in  trust,  O'Kelley  and  the  plaintiff  being  mere 
instruments  of  conveyance.  The  reasoning  of  the  learned 
referee  in  support  of  the  conclusion  reached,  is  satisfactory, 
and  so  fully  presented  in  his  opinion  as  to  render  further  dis- 
cnssion  on  that  point  wholly  unnecessary. 

There  is  yet  another  ground  which  requires  an  affirmance  of 
the  judgment  dismissing  the  complaint,  and  it  is  alike  appli- 
cable to  the  original  transaction,  and  to  the  matter  of  the 
Ambrose  street  premises,  which  the  plaintiff  contends  was 
purchased  with  the  income  belonging  to  her,  and,  therefore, 
equitably  her  property. 

By  statute,  it  is  provided  that,  "  upon  the  petition  of  any 
trustee,  the  Court  of  Chancery  may  accept  his  resignation  and 
discharge  him  from  the  trust,  under  such  regulations  as  shall 
be  established  by  the  court  for  that  purpose,  and  upon  such 
terms  as  the  rights  and  interests  of  the  persons  interested  in 
the  execution  of  the  trust  may  require."  (Birdseye's  Statutes, 
vol.  3,  page  3180,  §  25.) 

An  order  made  upon  petition  authorized  by  statute,  is  con- 
clusive as  to  the  parties  before  the  court,  and  can  only  be 
reviewed  upon  appeal.  {In  re  LivingstovbS  Petition^  34  N. 
Y.  555.) 

Under  this  statute,  the  court  had  power  to  pass  the  accounts 
of  the  trustee,  and  to  impose  such  terms  as  the  interests  of  the 
parties  required,  as  a  condition  of  relieving  the  trustee  from  a 
further  execution  of  the  trust. 

Necessarily,  it  could  have  required  him  to  convey  the  real 
estate  to  the  newly-appointed  trustee,  if  it  was  deemed  for  the 
best  interest  of  the  parties  that  it  should  be  done. 
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It  is  a  well-established  rule  that  where  a  matter  has  been 
submitted  to  an  authorized  judicial  tribunal,  its  decision  thereon 
is  final  between  the  parties,  until  it  has  been  reversed,  set  aside 
or  vacated ;  and  the  rule  of  res  adjvdicata  applies  to  all  judi- 
cial determinations,  whether  made  in  actions,  or  in  summaiy 
or  special  proceedings,  or  by  judicial  officers  in  matters  prop- 
erly submitted  for  their  determination.  {People  ex  rel.  v. 
JSames,  114  N.  Y.  317 ;  ZeamU  v.  WolooU,  95  id.  212 ;  Pea- 
pel  ex  rd.  V.  HaU^  80  id.  117 ;  Dema/reet  v.  Darg^  32  id.  281 ; 
Sibley  v.  Waffle^  16  id.  180;  Supervisors  v.  Brigge^  2 
Denio,  33.) 

Gibbons,  in  his  petition  to  the  court,  praying  that  his 
accounts  be  settled  and  adjusted,  and  he  be  reheved  from  the 
further  execution  of  the  trust,  alleged  the  original  declaration 
of  trust,  and  its  provisions ;  the  subsequent  purchase  of  the 
Ambrose  street  property,  and  its  terms ;  the  enlargement  of 
the  original  trust  so  as  to  include  that  property,  and  an  account 
of  his  receipts  and  disbursements  as  such  trustee. 

Every  person  interested  in  the  estate,  including  the  plaintiff, 
were  made  parties  to  that  proceeding.  They  all  appeared  and 
consented  to  the  order  made,  which  determined  the  allegations 
in  the  petition  to  be  true ;  passed  the  accounts  of  the  trustee 
as  stated  by  him ;  relieved  him  from  the  trusts  and  each  of 
them,  and  directed  him  "not  to  interfere  further  with  the 
same  or  either  of  them."  The  order  thus  made  was  necessarily 
a  determination  that  Gibbons  held  the  Ambrose  street  prop- 
erty, as  well  as  the  other  real  estate,  in  trust,  and  he  was 
allowed  in  his  accounts  what  he  had  paid  for  it,  out  of  the 
income  of  the  property. 

On  the  making  of  this  order,  the  occasion  was  properly  pre- 
sented for  determining  whether  Gibbons  should  retain  title  to 
the  real  estate,  or  convey  it  to  his  successor,  who  was  appointed 
on  the  same  day.  And  the  provision  directing  Gibbons  "  not 
to  interfere  further  with  said  trust,"  indicates  that  it  was  a 
subject  of  consideration,  otherwise  such  direction  was  without 
a  purpose. 

If  that  question  was  not  raised  or  passed  on,  the  proper 
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practioe  was  to  present  a  petition  to  the  conrt,  as  in  that  pro- 
oeeding,  for  a  modification  of  the  order.  But,  while  the  order 
stands  unreversed,  actions  cannot  be  brought  by  the  several 
parties  interested,  to  procure  determinations  to  which  they 
may  deem  themselves  entitled,  as  to  matters  which  should  have 
been,  and  may  have  been,  passed  upon. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Eespondents,  v. 

Stanley  H.  Lowndes,  Appellant. 

Under  the  provision  of  the  Penal  Code  (§  441),  declaring  that  a  non-resident 
who  '*  plants  oysters  in  the  waters  of  this  state,  without  the  consent  of 
the  owner  of  the  same,  or  of  the  shore,  or  gathers  oysters  ♦  *  *  in 
any  such  waters  on  his  own  account  or  for  his  own  benefit  or  the  benefit 
of  a  non-resident  employer,"  shall  be  guilty  of  a  misdemeanor,  the  con- 
cluding clause  beginning  "on  his  own  account,"  applies  alike  to  each 
of  the  two  offenses  created  by  the  act,  t.  e.,  to  the  planting  as  well  aS' 
the  gathering  of  oysters. 

Where  an  indictment  under  said  provision  charged  that  defendant  at  a^ 
time  specified,  he  then  being  a  non-resident,  planted  oysters  in  waters  of 
the  state  without  the  consent  of  the  owners,  but  omitted  to  aver  that 
this  was  done  for  his  own  benefit  or  the  benefit  of  a  non-resident  employer, 
held,  that  the  indictment  failed  to  state  facts  constituting  an  offense;, 
and  that  a  demurrer  thereto  on  that  ground  was  improperly  overruled. 

Ji(  «Mnw  the  legislature  has  power  to  discriminate  between  residents  and 
non-residents  in  favor  of  the  former,  in  regard  to  its  waters,  the  common 
property  of  the  people  of  the  state. 

People  v.  Lowndes  (55  Hun,  469),  reversed. 

(Argued  December  17,  1891;  decided  January  20,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  10,  1890,  which  affirmed  a  judgment  entered 
upon  a  verdict  of  the  Court  ©f  Sessions  of  the  county  of 
Suffolk,  convicting  the  defendant  of  a  misdemeanor  in  violating 
the  provisions  of  section  441  of  the  Penal  Code. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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JoAueB  C,  Cartel*  for  appellant.  Huntington  bay  is  an 
iaseparable  part  of  Long  Island  sound,  and  is,  therefore,  out- 
ride of  the  boundaries  of  the  patent  to  the  town.  {Rabbins  v. 
Ackerly^  91  N.  Y.  98.)  The  e£Eort  of  the  prosecution  to  prove 
title  by  the  cession  of  1888  was  wholly  ineffectual.  (Laws  of 
1888,  chaps.  279,  494 ;  Charles  Hiver  Bridge  v.  Warren 
Bridge,  11  Pet.  421 ;  Martin  v.  WaddeU,  16  id.  369 ;  Rice 
V.  R.  R,  Co.^  1  Black,  359 ;  Fertilizing  Co,  v.  Hyde  Park^ 
^7  U.  S.  659;  Lansing  v.  Smilh,  4  Wend.  9;  Chenango 
Bridge  v.  BinghanvpUm  Bridge,  27  K  T.  87 ;  3  WalL  51.) 
The  words  in  the  statute,  "waters  of  this  state,"  are  to  be 
interpreted  not  as  meaning  only  waters  belonging  to  this  state, 
if  indeed  they  are  to  be  taken  as  including  such  waters,  but 
as  embracing  waters  of  this  state  belonging  to  persons  or  cor- 
porations other  than  the  state.  {McCready  v.  Virginia,  94 
U.  S.  391.)  The  indictment  is  framed  upon  the  assumption 
that  the  qualifying  words  "  on  his  own  account,  or  for  his  own 
benefit,  or  for  the  benefit  of  a  non-resident  employer,"  are 
attached  only  to  the  second  offense  created  by  the  act,  namely, 
^'the  gathering  of  oysters  fr^m  their  beds  of  natural  growth," 
and  not  the  first,  namely,  that  of  planting  oysters.  This  inter- 
pretation is  plainly  erroneous.  (Const,  art.  4,  §  2 ;  Corfield 
-v.  Coryell,,  4  Wash.  [C.  C]  371 ;  Slaughter  House  Cases, 
16  Wall.  37 ;  U.  S.  v.  Cmikshamk,  92  U.  S.  542,  557 ;  TJ, 
S.  V.  CarU,  105  id.  611;  Eckhardt  v.  PeopU,  83  N.  Y. 
462;  People  v.  Allen,  5  Den.  76;  People  v.  Oates,  13 
Wend.  311 ;  Peojyle  v.  CUments,  42  Hun,  353 ;  107  N.  Y. 
205;  People  v.  Mo7it€verde,  43  Hun,  447.)  The  statute  in 
question  is  a  part  of  the  criminal  law  of  the  state,  founded 
upon  the  policy  of  repressing  willful  trespasses,  and  applicable 
only  to  such  cases.  {People  v.  Stevens,  109  N.  Y.  159.)  The 
whole  of  section  441  of  the  Penal  Code,  and  every  part  of  it, 
upon  the  interpretation  of  the  prosecution,  is  invalid  as  a  vio- 
lation of  the  Federal  Constitution.  (Const.  U.  S.  art.  4,  §  2 ; 
Slaughter  House  Cases,  16  Wall.  77 ;  Paul  v.  Virginia,  8  id. 
180;  Santa  Clara  Co.  v.  Southern  Pa<?.  Co.,  118  XT.  S.  384; 
Jn  re  ParroU,  1  Fed.  Rep.  481 ;  In  re  Ah  Chong,  2  id.  738.) 
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Martin  J.  Keough  for  appellant.  The  indictment  does  not 
state  facts  sufficient  to  cons*;itute  a  crime.  (Penal  Code,  §  441 ; 
People  V.  Clements^  42  Hun,  353 ;  People  v.  Monteverde^  43 
id.  447;  People  v.  Oatea^  13  Wend.  311 ;  People  v.  Miller ^ 
2  Park.  Crim.  Eep.  187.)  Under  this  indictment  for  planting 
oysters  in  the  waters  of  this  state  without  the  consent  of  the 
owner  of  the  same,  the  intent  is  a  material  element  of  the 
offense,  and  the  court  erred  in  excluding  evidence  that  he 
planted  the  oysters  under  a  honafide  claim  of  right,  which  he 
might  have  reasonably  believed  entitled  him  to  do  so.  {People 
V.  St&tiens,  109  N.  Y.  159 ;  Baylies  v.  Cochroft,  81  id.  363  ; 
McKown  V.  Ilvrnter^  30  id.  625  ;  Thurston  v.  Cornell^  38  id. 
281 ;  Bedell  v.  Chaee,  34  id.  386.)  The  court  below  erred 
in  refusing  to  charge  as  requested,  that  if  the  jury  have  any 
reasonable  doubt  as  to  whether  this  land  (the  loeiie  in  qvo 
where  the  planting  was  done)  is  within  or  without  the  patent, 
they  must  give  the  defendant  the  benefit  of  the  doubt  and 
acquit,  and  also  in  charging  that  if  the  jury  believe  Hunting- 
ton bay  is  within  the  patent  limits  of  the  town  of  Huntington, 
defendant  has  shown  no  defense.  {Bobbins  v.  Ackerly^  91  N. 
Y.  98  ;  BrooJcha/ven  v.  Strong^  60  id.  56  ;  Laws  of  1888,  chap. 
279.)  The  court  erred  in  refusing  to  charge  that  if  the  defend- 
ant and  those  under  whom  he  claimed  had  the  exclusive  use 
and  occupation  of  these  grounds  for  upwards  of  twenty  years, 
that  they  kept  them  distinctly  staked  out ;  that  no  natural 
oysters  were  growing  upon  them ;  that  they  used  them  in  hostil- 
ity to  the  claim  of  the  town  and  all  other  persons ;  that  then, 
in  July,  1888,  the  defendant,  and  tliose  under  whom  he  claimed, 
had  a  prescriptive  right  ^o  the  use  of  the  ground,  and  were 
entitled  thereto.  {McCarty  v.  Holeinan^  10  Wkly.  Dig.  501 ; 
Decker  v.  Fisli&r^  4  Barb.  492 ;  Lowndse  v.  Dickerson^  34 
id.  686.) 

Charles  B.  Street  for  respondent.     The  colonial  grants  to  the 

trustees  of  the  town  of  Huntington  were  valid  grants,  and  vested 

title  in  them,  including  lands  under  tide  water  and  an  exclusive 

fishery  therein.     (1  R  S.  [8th  ed.]  44,  58,  64,  84,  879,  881, 
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885, 900, 1039 ;  Brookhaven  v.  Strong,  60  N.  Y.  72.)  The  colo- 
nial grants  take  in  the  premises  where  the  oysters  were  planted. 
{Rogers  v.  Jones,  1  Wend.  238 ;  BrookJw/oen  v.  Si/rong,  60  N.  Y. 
72 ;  Ilamd  v.  Newton,  92  id.  89 ;  Bobbins  v.  Ackerly,  91  id.  98  ; 
Town  of  Hempatead  v.  Thompson,  115  id.  635 ;  Town  of 
Huntington  v.  Lownd^,  40  Fed.  Eep.  565.)  John  H.  Lown- 
des, the  employer  of  the  defendant,  acquired  no  title  to  the 
premises  by  adverse  possession.  (Code  Civ.  Pro.  §  362 ;  Ogden 
V.  Jennings,  ^^  Barb.  308 ;  CoVoin  v.  Burnett,  17  Wend.  564 ; 
Howard  v.  Howard,  17  Barb.  663 ;  Limngston  v.  P.  I..  Co.y 
9  Wend.  511 ;  Robinson  v.  KimSy  70  N.  Y.  152;  Bliss  v. 
Johnson,  94  id.  235 ;  Smith  v.  Burtis,  9  Johns.  174,  180  ; 
Jackson  v.  Johnson,  5  Cow.  74  ;  Jackson  v.  Frost,  Id.  346  ; 
JTby^  V.  Dillon,  19  Barb.  651 ;  Doe  v.  Thompson,  5  Cow. 
371 ;  Thomson  v.  Burhans,  9  Hun,  1 ;  79  K.  Y.  99 ;  Higenr- 
botham  V.  Stoddardy  72  id.  94.)  Neither  defendant  nor  his 
father  John  H.  Lowndes  acquired  any  easement  in  the  prem- 
ises. {Ward  V.  Warren,  82  N.  Y.  265  ;  Nichols  v.  TT^^n/t^Jor^ 
100  id.  455 ;  Munson  v.  7?<9wZ,  46  Hun,  399 ;  Thomas  v.  Mars- 
field,  13  Pick.  240 ;  Kellogg  v.  Thomson,  66  K  Y.  88 ;  Bur- 
bank  V.  i^ay,  65  id.  57 ;  Thayer  v.  N  B.  R.  R.  Co.,  125  Mass. 
253  ;  Dodge  v.  McClintock,  47  N.  H.  387 ;  PoUy  v.  McCaUy 
37  Ala.  20;  Slater  v.  Jepherson,  6  Cush.  129;  Parker  v. 
Parker,  1  Allen,  245  ;  CoVoin  v.  HoUiSy  3  Met.  128 ;  Wheeler 
V.  Spinola,  54  N.  Y.  387 ;  Roberts  v.  Baumgarten,  19  J.  &  S. 
482 ;  Parker  v.  IFaZZi*,  60  Md.  15 ;  Townsend  v.  Rieves,  44 
N.J.  L.  525  ;  Brookhaven  v.  Strong,  60  N.  Y.  72 ;  Rdbbvns 
V.  Ackerley,  91  id.  98.)  The  legal  title  to  Huntington  bay 
being  in  the  trustees  of  the  town,  for  the  benefit  of  the  inhab- 
itants, under  its  colonial  grants,  and  they  having  an  exclusive 
right  of  fishery  therein,  any  resident  of  the  town  might  go 
upon  the  waters  and  take  floating  fish  or  shell  fish  of  natural 
growth,  but  even  a  resident  of  the  town  could  not  reduce 
to  his  exclusive  possession  a  particular  part  of  the  common 
lands  and  exclude  all  other  residents  from  its  enjoyment 
without  the  consent  of  the  trustees.  Such  a  person  would 
acquire  no  rights  as  against  the  trustees  by  such  occupation. 
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{People  v.  M.  B.  R.  R.  Co.,  84  K  Y.  568 ;  Laws  of  1788, 
chap.  64,  §§  15,  16 ;  2  E.  S.  [8th  ed.]  877.)  If  the  prem- 
ises  are  not  within  the  limits  of  the  colonial  grants  to  the  town 
of  Huntington,  they  belonged  to  the  state  of  New  York  at 
the  date  of  the  Ceding  Act,  in  1888.  {Polard  v.  Hagan,  3 
How.  Pr.  212 ;  Wither  v.  HarUr,  18  Wall.  57 ;  OoodHtOe  v. 
KUbe,  9  How.  Pr.  471 ;  Doe  v.  Bethe,  13  id.  25 ;  McCreddy 
V.  Virginia^  94  U.  S.  391 ;  Laws  of  1880,  chap.  213.)  The 
Ceding  Act,  relied  on  by  defendant,  furnishes  no  defense. 
{Fleet  V,  Hegeman,  14  Wend.  41 ;  Po^t  v.  Kriesher,  16  Abb. 
[N.  C]  38.)  The  non-residence  of  the  defendant  and  of  John 
H.  Lowndes,  under  whom  he  claims  the  right  to  plant,  is  fatal 
to  the  defense.  {Smith  v.  State  of  Marylamd,  18  How.  [U. 
S.]  71 ;  McCreddy  v.  State  of  Virginia,  94  U.  S.  391 ;  Laws 
of  1817,  chap.  211 ;  Laws  of  1887,  chap.  584,  §§  4,  9  ;  Laws 
of  1849,  chap.  194,  §  4 ;  Laws  of  1875,  chap.  482,  §  1 ;  Const. 
N.  Y.  art.  3,  §  23.)  The  defendant's  claim  that  the  statute 
states  no  crime,  is  erroneous.  (Laws  of  1859,  chap.  468  ;  Laws 
of  1880,  chap.  453  ;  Laws  of  1863,  chap.  493,  §  1 ;  Laws  of 
1865,  chap.  343  ;  Laws  of  1866,  chap.  306,  §  1,  404;  Laws  of 
1870,  chap.  234 ;  Laws  of  1871,  chap.  639 ;  Laws  of  1872, 
chap.  667;  McCready  v.  Staie  of  Virginiay  94  U. 
S.  391.)  The  indictment  states  facts  sufficient  to  con- 
stitute an  offense  against  the  criminal  law.  (Penal 
Code,  §§  385,  441 ;  Code  Crim.  Pro.  §§  283-286,  542 ; 
Pontius  V.  People,  82  N.  Y.  339 ;  People  v.  Convoy,  97  id. 
62 ;  People  v.  King,  110  id.  418.)  The  question  of  tlie  intent 
of  the  defendant  to  commit  a  crime  was  properly  excluded. 
{People  V.  Killer,  106  N.  Y.  321 ;  PeopU  v.  Schaeffer,  41 
Hun,  25 ;  People  v.  MaJianey,  Id.  28 ;  United  States  v. 
Adanis,  2  Dak.  309.)  Section  441  of  the  Penal  Code  of  this 
state  is  not  unconstitutional  under  article  4,  section  2,  of  the 
Federal  Constitution.  (Gould  on  Waters,  chap.  1,  2 ;  Corn- 
field  V.  Coryell,  4  Wash.  C.  C.  371 ;  Smith  v.  Matnjland, 
18  How.  [U.  S.]  71 ;  McCready  v.  Virginia,  94  U.  S.  391  ; 
Manchester  v.  Massachusetts,  139  id.  259,  260;  Sherlock 
V.  Ailing,  93  U.  S.  99 ;  Brookhaven  v.  Strong,  60  N.  Y. 
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56 ;  Bobbins  v.  Ackerlyy  91  id.  98 ;  Town  of  Hunti/ngtan 
V.  Lowndes^  40  Fed.  Eep.  565 ;  Rogers  v.  Jones^  1  Wend. 
251 ;  People  v.  Lemmon^  20  N.  Y.  562 ;  IlaUicJc  v.  Dominy^ 
69  id.  238 ;  34  K  J.  L  532 ;  Borden-  v.  Crocker,  10  Pick. 
383 ;  Bavl  v.  Ilazdton,  37  N.  J.  L.  106,  163 ;  Nickerson  v. 
Bracket,  10  Mass.  213;  Russell  v.  Bussell,  15  Gray,  161; 
Tr<3«^^.  V.  Sampson,  8  Cush,  347 ;  25  Gratt,  786 ;  AveriU  v. 
HvU,  37  Conn.  321 ;  GuUup  v.  7>«oy,  25  id.  10  ;  110  U.  S. 
421 ;  9  Wheat.  1 ;  1  id.  304 ;  12  Pet.  657 ;  4  Wheat  121 ; 
Delaney  v.  BriU,  51  K  T.  78 ;  People  v.  Hazm,  121  id.  313.) 

Bradley,  J.  .  The  purpose  of  the  indictment  against  the 
defendant  was  to  charge  him  with  the  violation  of  the  statute, 
which  provides  that  "  a  person  who,  not  being  at  the  time  an 
actual  inhabitant  or  resident  of  this  state,  plants  oysters  in  the 
waters  of  this  state,  without  the  consent  of  the  owner  of  the 
same,  or  of  the  shore,  or  gathers  oysters  or  other  shell-fish  from 
their  beds  of  natural  growth,  in  any  such  waters  on  his  own 
account,  or  for  his  own  benefit,  or  the  benefit  of  a  non-resident 
employer,  is  guilty  of  a  misdemeanor,  punishable  by  imprison- 
ment not  exceeding  six  months,  or  by  fine  not  exceeding  one 
hundred  dollars,  or  both."  And  the  indictment  was  that "  the 
said  Stanley  H.  Lowndes,  then  not  being  an  actual  inhabitant 
and  resident  of  the  state  of  New  York,  at  the  town  of  Hunt- 
ington in  the  county  of  Suffolk  aforesaid,  on  the  14th  day  of 
July,  1888,  willfully  and  wrongfully  planted  oysters  in  the 
waters  of  Huntington  bay  in  said  town  and  county  without 
the  consent  of  the  owners  of  the  same,  to  wit:  The  board  of 
trustees  of  the  town  of  Huntington,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace 
of  the  people  of  the  state  of  New  York  and  their  dignity." 
The  defendant  demurred  to  the  indictment  on  the  ground  that 
it  failed  to  state  facts  sufficient  to  constitute  an  offense  against 
the  criminal  law.  The  demurrer  was  overruled  and  exception 
taken.  The  defendant  thereupon  entered  his  plea  of  not  guilty. 
And  the  trial  resulted  in  his  conviction. 

It  appeared  by  the  evidence  that  in  July,  1888,  the  defend- 
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ant  was  engaged  in  planting  oysters  in  Huntington  bay  ;  that 
he  was  then  a  resident  of  the  state  of  Connecticut ;  and  that 
he  was  doing  this  work  as  the  employe  of  his  father  John 
Lowndes,  also  a  resident  of  that  state,  who  twenty  years  before 
had  staked  out  the  grounds  and  buoyed  them  off  at  the  place 
in  question  in  the  bay,  and  thereafter  had  been  engaged  in 
planting  natural  oysters  and  gathering  the  cultivated  oysters 
there. 

In  the  view  of  the  trial  court  the  only  question  of  fact  was 
whether  the  place  where  the  oysters  were  planted  by  the 
defendant  was  within  the  town  of  Huntington  ;  and  that  waa 
dependent  upon  the  northern  boundary  of  the  reyal  patent 
from  the  crown  made  by  Eichard  NichoUs,  governor-general, 
etc,  November  30, 1666,  to  the  freeholders  and  inhabitants  of 
the  town  of  Huntington,  confirmed  by  the  charter  of  Thomas 
Dongan,  captain-general  and  govemor-in-chief  of  New  York^ 
etc.,  August  2,  1688,  and  by  Benjamin  Fletcher,  captain-gen- 
eral and  governor-in-chief,  etc.,  October  5,  1694.  Those  colo- 
nial patents  or  grants  bounded  the  land  embraced  within  them 
on  the  north  by  the  sound,  that  is  what  is  known  as  Long- 
Island  sound.  The  bay  was  an  open  one  widening  to  the 
north ;  and  it  is  claimed  on  the  part  of  the  defense  that  the 
bay  is  within  the  sound ;  and  that  the  determination  by  the 
court  that  Northport  bay  was  within  thd  limits  of  the  royal 
patent  has  no  essential  application  here  because  that  was  a  land- 
locked harbor.  {Brookhaven  v.  Strong^  60  N.  Y.  72 ;  Robins: 
V.  Ackerly^  91  id.  98.)  If  the  lo<yu8  in  qiw  was  not  within 
the  colonial  patent  or  grant  it  was  the  property  of  the  state,^ 
and  passed  to  the  trustees  of  the  town  of  Huntington  by  the 
legislative  act  of  cession  of  May,  preceding  the  time  of  the 
alleged  offense.  (L.  1888,  ch.  279.)  The  view  taken  of  the 
case  renders  it  unnecessary  to  consider  the  question  of  the  north- 
em  boundary  of  the  premises  embraced  in  the  patent,  or  the 
effect  upon  the  riglits  of  John  Lowndes  of  the  act  of  cession 
of  1888.  Nor  is  it  necessary  to  inquire  whether  any  other 
question  of  fact  bearing  upon  the  intent  of  the  defendant 
should  have  been  submitted  to  the  jury  as  urged  by  the  defend- 
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ant's  counsel.    The  case  may  be  disposed  of  upon  the  excefptiaa 
taken  to  the  ruling  upon  the  demurrer. 

The  statute  was  passed  with  the  view  to  discrimination 
between  those  persons  who  were  and  those  who  were  not  resi- 
dents of  the  state,  and  in  favor  of  the  former  to  the  exclusion 
of  the  latter  for  the  purpose  of  planting  and  gathering  oysters 
in  its  waters.  This,  to  that  extent,  is  a  lawful  exercise  of  leg- 
islative power  over  the  common  property  of  the  citizens  of 
the  state.    {McCready  v.  Virginia^  94  U.  S.  891.) 

The  statute  created  two  offenses.  One  for  planting  oysters 
in  the  waters  of  the  state,  and  the  other  for  gathering  oysters 
and  other  shell-fish  from  their  natural  beds  in  any  such  waters. 
The  words  without  the  consent  of  the  owner  of  the  same,  or 
of  the  shore,  include  the  owners,  whoever  they  may  be,  and 
are  applied  to  the  person  planting  who  is  not  then  an  actual 
inhabitant  or  resident  of  the  state.  If  this  is  all  that  is  essen- 
tial to  the  offense  and  all  that  is  made  requisite  by  the  statute 
the  indictment  was  sufiScient. 

But  it  is  quite  evident  that  such  is  not  the  construction 
intended,  or  to  which  the  statute  is  entitled.  The  subsequent 
words,  "  on  his  own  account  or  for  his  own  benefit,  or  the 
benefit  of  a  non-resident  employer,"  are  applicable  alike  to 
both  offenses.  It  may  be  that  a  different  legislative  intent 
may  have  been  applied  to  the  interpretation  of  the  section,  if 
reference  to  a  person  not  being  an  inhabitant  and  resident  of 
the  state  had  by  express  repetition  been  made  applicable  to 
the  offense  of  gathering  oysters,  etc. ;  but  the  words  "  on  his 
own  account,"  etc.,  relate  back  to  the  person  first  and  only- 
mentioned  at  the  opening  of  the  section.  And  while  those 
words  are  more  closely  in  position  connected  with  the  state- 
ment of  the  second  offense  than  with  the  other,  it  seems  clear 
that  they  were  intended  to  be  attached  and  made  essential  to 
the  offense  first  mentioned  in  the  section.  It  is  quite  difBcnlt 
to  see  that  it  was  intended  to  so  discriminate  between  the 
offenses  as  not  to  make  that  of  gathering  oysters  from  their 
natural  beds  a  criminal  offense  unless  done  by  a  non-resident 
on  his  own  account  or  for  his  own  benefit,  or  the  benefit  of  a 
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non-resident  employer,  and  not  to  make  those  conditions 
requisite  to  the  offense  of  planting  oysters.  The  other  view 
of  the  provisions  of  the  section  and  that  upon  which  the  indict- 
ment was  framed,  might  lead  to  the  inquiry  whether  the  pro- 
visions purporting  to  create  the  offense  of  planting  contain  all 
the  requisites  of  a  criminal  offense.  They  certainly  might  be 
construed  to  impute  a  crime  to  a  person  not  chargeable  with 
the  offense.  The  owner  mentioned  in  the  statute  refers  to  the 
owner  of  the  waters  of  the  state,  and  this  means  waters  within 
the  state  by  whomsoever  owned.  A  peison  not  having  the 
title  may  have  the  right  to  plant  oysters  in  such  waters.  He 
may  take  it  by  license ;  and  he  may  employ  a  person  not  an 
inhabitant  and  resident,  of  this  state  to  plant  oysters  there. 
And  the  privilege  of  a  citizen  of  any  one  of  the  United  States, 
no  less  than  that  of  a  citizen  of  this  state,  to  accept  lawful 
employment  and  ])erform  service  within  it,  has  the  constitu- 
tional guaranty  that  ^^  the  citizens  of  each  state  shall  be  enti- 
tled to  all  the  privileges  and  immunities  of  citizens  of  the 
several  states."  (U.  S.  Const,  art.  4,  §  2 ;  Slaicghter  House 
Cases,  16  Wall,  77.) 

But  the  construction  given  to  the  statute  in  question  renders 
it  unnecessary  to  pursue  further  the  subject  of  constitutional 
guaranty,  or  to  seek  to  apply  it  to  the  present  case.  And  as 
an  essential  element  of  the  statutory  offense  of  planting  oysters 
by  a  non-resident,  is  that  it  be  done  on  account  or  for  the 
benefit  of  the  person  doing  it,  or  for  the  benefit  of  a  non-resi- 
dent employer ;  the  failure  to  charge  that  fact  in  the  indict- 
ment was  a  substantial  omission.  And  the  rule  which  requires 
for  its  support  when  challenged,  that  all  ingredients  essential 
to  the  offense  be  alleged,  renders  the  indictment  fatally 
defective.  {People  v.  Gates,  13  Wend.  311 ;  People  v.  Alle^i, 
5  Denio,  76 ;  Eckhardt  v.  People,  83  N.  Y.  462 ;  U.  8.  v. 
CarU,  105  U.  S.  611.) 

While  the  words  used  in  a  statute  to  define  a  crime  need 
not  be  strictly  pursued  in  the  indictment,  words  conveying  the 
meaning  of  those  employed  by  the  statute  to  express  the  ingre- 
dients of  the  offense  may  be  used.    (Code  Cr.  Pro.  §  283») 
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ImperfectioDS  in  matter  of  form  may  be  disregarded  (Id. 
'§  285),  but  the  substance  of  all  that  is  requisite  to  the  offense 
must  be  alleged.  (Pontius  v.  People^  82  N".  T.  339 ;  People 
V.  King,  110  id.  418 ;  People  v.  ClemenU,  107  id.  205.) 

The  question  here  is  not  one  of  form  or  particularity  of 
statement  of  the  matters  essential  to  the  crime,  but  of  entire 
failure  to  allege  them  in  any  manner.  It  is  urged  that  because 
the  two  offenses  mentioned  in  section  441  of  the  Penal  Code 
had  separate  sources  in  prior  statutes  (Laws  1866,  chap.  404, 
§  6 ;  Laws  1879,  chap.  87),  the  provisions  should  have  the 
construction  that  they  were  there  severally  entitled  to.  But 
it  may  be  observed  that  the  provisions  of  that  section  of  the 
Laws  of  1866,  emb/acing  both  of  the  offenses,  materially  differ 
in  structure  from  those  in  the  statute  under  consideration* 
And  tlie  other  prior  statute  referred  to,  amendatory  of  Laws 
1878  (Chap.  302),  had  relation  only  to  raking  or  gathering  of 
oysters  and  other  shell  fish  by  non-residents  of  the  state  on 
their  own  account  and  for  their  own  benefit,  or  on  account  or 
for  the  benefit  of  non-resident  employers,  and  was  not  con- 
fined to  taking  them  from  their  beds  of  natural  growth.  That 
statute  could  not  have  been  effectual  to  deny  to  the  owner, 
although  a  non-resident,  the  right  of  taking  his  oysters  from 
the  waters  of  the  state,  if  he  owned  any  which  he  had  planted 
there.  {People  v.  Hazen^  121  N.  Y.  313.)  In  the  case  last 
cited  the  constitutional  question  raised  was  not  considered,  nor 
was  it  necessary  to  do  so  for  the  purposes  of  the  result  reached. 
We  fail  to  find  anytiiing  in  the  prior  statutes  before  men- 
tioned to  legitimately  indicate  a  legislative  intent  in  support 
of  the  construction  of  the  present  statute  contended  for  on  the 
part  of  the  prosecution.  And  the  view  here  taken  of  its  con- 
struction leads  to  the  conclusion  that  the  judgment  should  be 
reversed  and  the  defendant  discharged. 

All  concur. 

Judgment  reversed. 
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J08KPH  Grafton,  Appellant,  v,  William  Moib,  Eespondent. 

A  right  of  way,  which  is  reserved,  but  not  specifically  defined  in  a  con- 
veyance, need  only  be  such  as  is  reasonably  necessary  and  convenient 
for  ihe  purpose  for  which  it  was  created. 

In  an  action  to  restrain  defendant  from  obstructing  an  alley-way,  the  fol- 
lowing facts  appeared:  D.,  who  owned  a  parcel  of  land  on  the  comer  of 
two  streets  in  New  York  city,  built  thereon  four  houses  fronting  on  one  of 
the  streets,  with  a  stable  in  the  rear  of  each,  leaving  an  alley- way  which 
afforded  access  from  the  side  street  to  the  stables.  D.  subsequently 
conveyed  the  comer  lot  to  defendant,  reserving  "  the  right  of  way  through 
and  over  the  carriage  or  alley -way  "  to  the  three  stables  on  the  other  lots 
"as  long  as  the  said  three  stables  shall  be  occupied  as  private  stables." 
The  third  lot  was  conveyed  to  plaintiff.  Defendant  built  over  the  alley- 
way a  brick  building,  resting  on  iron  girders,  supported  by  walls  on 
either  side.  The  trial  court  found  that  the  carriage-way  was  left  as  con- 
venient, in  regard  to  breadth,  for  egress  and  ingress  of  vehicles  as  it  was 
before  the  changes  were  made;  that  it  did  not  appear  that  such  egress 
and  ingress  had  been  in  any  respect  interfered  with  or  rendered  less  com- 
modious, and  that  the  alley,  as  it  now  exists,  has  sufiicient  light  and  air 
for  all  purposes  of  egress  and  ingress.  Tlie  complaint  was  dismissed. 
Held,  no  error;  that  defendant's  deed  vested  in  him  all  tlie  rights  of  abso- 
lute ownership,  except  as  restricted  by  the  reservation;  that,  under  the 
reservation,  plaintiff  had  no  right  to  claim  that  the  whole  alley-way 
should  be  left  open  for  his  use,  or  to  furnish  light  and  air  to  his  stable, 
but  only  so  much  thereof  as  would  afford  convenient  access  to  his 
stable  in  the  usual  way,  and  as  would  fumish  light  and  air  needed  for 
the  reasonable  enjoyment  of  the  way. 

Brooka  v.  Beynolda  (106  Mass.  81),  distinguished. 


190    466 
142    561 


130         466 
77  AD'451 


(Argued  December  17,  1891;  decided  January  20,  1892.) 


Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  November  22, 1889,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  restrain  the  defendant  from 
obstructing  an  alley-way,  over  which  the  plaintiff  claimed  a 
right  to  pass  in  order  to  reach  his  stable. 
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In  1852,  one  Davis  owned  a  parcel  of  land  on  the  comer  of 
Fifth  avenue  and  Thirty-first  street  in  the  city  of  New  York, 
with  a  frontage  of  about  112  feet  on  the  former  and  150  feet 
on  the  latter.  After  subdividing  said  parcel  into  four  lots, 
substantially  equal  in  size,  fronting  on  the  avenue,  he  erected 
a  house  and  stable  on  each  and  laid  out  an^lley-way  about 
eighteen  feet  wide,  extending  from  Thirty-first  street  across 
tlie  rear  of  the  property  so  as  to  afford  access  to  the  stables. 
Thereafter,  and  on  June  1,  1852,  he  conveyed  the  comer  lot, 
reserving  a  right  of  way  over  the  alley  to  the  stables  on  the 
other  three  lots,  and  subsequently  it  was  conveyed  to  the 
•defendant  with  the  same  reservation.  After  this  conveyance 
had  been  recorded,  and  on  December  31, 1852,  said  Davis  con- 
veyed the  third  lot  from  the  comer,  with  a  right  of  way  over 
the  alley,  and  subsequently  the  same  was  conveyed  to  the 
plaintiff.  The  stables  fronting  on  the  alley  were  each  twenty- 
six  feet  in  front  by  twenty-two  feet  in  depth,  with  a  cellar, 
main  floor  and  hay -loft.  In  front  of  each  was  a  brick  vault 
about  three  feet  wide,  covered  by  a  grating  and  next  to  each 
vault  was  an  uncovered  and  unprotected  inclined  plane  or  road- 
way, extending  a  little  more  than  three  feet  from  the  stable 
wall  out  into  the  alley  and  descending  into  the  cellar.  The 
alley  was  paved,  and  was  closed  on  Thirty-first  street  by  an 
iron  gate,  lastened  to  stone  posts,  which  were  ten  feet  and 
eiglit  inches  apart.  Wlien  the  gate  was  open,  the  passage-way 
was  about  nine  feet  wide,  tlie  rest  of  the  space  being  occupied  by 
the  gate,  post:  and  a  fence  running  from  the  posts  to  a  building. 

The  defendant's  rear  building  has  never  been  used  as  a 
stable,  but  the  other  three  have  been  so  used,  the  cellar  for 
stabling  horses,  the  first  story  as  a  carriage-house,  and  the 
upper  floor  for  the  storage  of  hay  and  grain.  The  stalls 
for  the  horses  were  in  the  front  part  of  the  cellar,  facing 
the  areas  in  the  alley,  which  furnished  light  and  ventilation. 
The  alley  was  used  for  the  passage  of  light  carriages,  as  well 
as  for  the  heavier  vehicles  that  carried  in  hay,  straw  and 
grain,  and  carried  out  refuse.  Furniture  was  also  occasionally 
drawn  in  that  way  and  ashes  drawn  out 
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The  defendant  has  constructed  over  the  alley-way  at  the  . 
rear  of  his  premises  a  brick  building,  one  story  high,  resting 
on  iron  girders  that  are  supported  by  walls  on  either  side. 
The  gate  has  been  removed  and  the  entrance  is  now  fourteen 
feet  ten  inches  wide  in  the  clear,  where  it  used  to  be  nine  feet. 
A  portion  of  the  space  formerly  occupied  by  the  vault  is  used  for 
Btepe  to  descend  into  the  cellar,  and  there  is  a  substantial  iron  rail- 
ing around  the  opening.  Outside  of  the  railing  the  alley-way 
is  twelve  feet  five  inches  wide,  and  at  all  other  points  under 
said  structure,  sixteen  feet  eight  and  one-half  inches  wide. 
The  road-way  formerly  leading  into  defendant's  cellar  has  been 
removed.  The  distance  from  the  surface  of  the  alley-way  to 
the  bottom  of  the  building  over  the  alley-way  varies  from  ten 
feet  seven  inches  to  about  eleven  feet,  the  difference  depend- 
ing upon  the  grade  of  the  pavement  beneath,  which  is  lower 
in  the  center  and  higher  at  the  sides.  The  doors  leading  into 
plaintiff's  stable  are  fourteen  inches  lower  than  the  opening 
over  the  alley-way  under  said  building. 

The  trial  court  found  that  "  the  carriage-way  through  the 
defendant's  premises  is  as  convenient  in  regard  to  breadth  for 
egress  and  ingress  of  vehicles  as  it  was  before  the  defendant 
made  the  changes  "  in  question,  and  that  ^^  it  does  nof  appear 
that  the  ingress  or  egress  of  any  vehicle  has  been  in  any  respect 
interfered  with  or  rendered  less  commodious  by  reason  of  the 
alterations  made  by  the  defendant  over  or  upon  the  alley-way." 
It  was  further  found  that  "  it  does  not  appear  that  any  vehicle 
has  ever  been  driven  into  the  alley-way  which  could  not  be 
conveniently  driven  under  the  structure  as  it  now  exists ;  that 
the  alley-way  as  it  now  exists  upon  the  premises  of  the  defend- 
ant, has  sutiicient  light  and  air  for  all  purposes  of  egress  and 
ingress ;  that  hay  and  straw  are  commonly  furnished  to  cus- 
tomers in  the  city  of  New  York  in  bales,  and  as  ordinarily 
loaded  upon  a  single  truck,  a  load  of  hay  or  straw  could  pass 
under  the  building  erected  by  the  defendant  over  the  alley- 
way ;  that  it  is  usual  for  the  sellers  of  hay  or  grain  in  the  city 
of  New  York  to  deliver  hay  and  straw  at  the  stables  of  cus- 
tomers without  special  charge  for  delivering,  and  the  seller  of 
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feed  makes  up  the  loads  with  reference  to  the  height  of  the 
doorway  through  which  his  vehicle  may  have  to  pass ;  that 
hay  and  straw  can  be  conveniently  delivered  at  the  stable  of 
the  plaintiff  in  accordance  with  tlie  tisage  of  business  in  the 
city  of  New  York  without  any  inconvenience  or  cost  to  him 
by  reason  of  the  building  constructed  over  the  alley-way  by 
the  defendant ;  that  such  vehicles  as  ordinarily  go  to  livery 
stables  and  to  private  stables  can  readily  and  conveniently  j)a88 
under  an  opening  ten  feet  high ;  that  the  ingress  and  egress  to 
and  from  the  plaintiff's  stable  are  convenient  and  the  changes 
made  by  the  defendant  have  not  interfered  with  the  plaintiff's 
reasonable  use  of  the  alley-way  and  his  convenient  access  to  and 
egress  from  his  stable." 

As  conclusions  of  law  the  court  found  that  the  plaintiff  has 
no  right  to  claim  that  the  whole  of  the  carriage-way  should  be 
left  open  for  his  use,  but  only  so  much  thereof  as  will  not 
interfere  with  his  access  to  or  egress  from  the  stable  to  which 
it  is  an  appurtenance  ;  that  he  has  no  right  to  light  or  air  by 
means  of  the  alley-way,  except  such  as  is  necessary  to  make 
the  access  to  the  premises  effectual ;  that  the  only  easement  to 
which  he  is  entitled  is  the  right  of  passage,  which  is  preserved 
in  its  integrity,  and  that  no  right  of  the  plaintiff  has  been 
infringed  by  the  erection  in  question.  The  complaint  was  dis- 
missed on  the  merits,  with  costs. 

Further  facts  appear  in  the  opinion. 

TreadweU  Cleveland  for  appellant.  In  construing  a  grant 
or  reservation  of  a  right  of  way,  the  court  must  take  into 
account  the  nature  and  condition  of  the  premises  granted 
at  the  time  of  the  execution  of  the  deed,  the  purposes  that  the 
parties  must  have  had  in  view,  and  the  uses  which,  in  practice, 
have  been  made  of  the  way  by  the  parties  in  interest.  The 
acts  of  the  parties  and  the  manner  in  which  they  have  been 
accustomed  to  exercise  their  rights  are  evidence  of  the  extent 
of  such  rights  under  the  grant.  {RmoeU  v.  Doggetty  148  Mass. 
483,  487;  Bumham  v.  Nevina^  144  id.  88;  McConnell  v. 
Bathburn,  46  Mich.  303;  Baker  v.  Fleck,  45  Md.  337; 
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Herman  v.  RdberU,  119  N.  Y.  37 ;  Onthanh  v.  Z.  S,  i&  M. 
JS.  Ji.  H,  Co,j  71  id.  196.)  Plaintiff  is  entitled  to  insist  npon 
the  way  remaining  in  the  same  condition,  and  of  the  same 
extent  as  when  originalLy  "  laid  out"  {Lattimer  v.  Leveringj 
72  N.  Y.  174;  Atkhis  v.  Boardman^  2  Met.  457;  Salisbury 
V.  Andrews^  19  Pick.  250 ;  GerrUh  v.  Shattuck^  128  Mass, 
571,  574;  Weloh  v.  WiUox,  101  id,  162,  164;  T,  I.  Co,  v. 
Cunningham^  8  Allen,  189 ;  Doyle  v.  Loril^  64  N.  Y.  432 ; 
Freeman  v.  Say  re,  48  X.  J.  L.  37;  liivera  v.  Finn,  3  N.  Y. 
Supp.  22.) 

Stephen  IL  Olin  for  respondent.  As  the  defendant's  lot 
was  conveyed  hy  Davis  on  June  17,  1852,  and  the  plaintiff's 
lot  on  December  21,  1852,  there  is  no  implied  reservation  in 
favor  of  the  plaintiff.  (  WheeMon  v.  Burroughs,  L.  K  [12 
Ch.  Div.]  31 ;  Shoemaker  v.  Slioemaker,  11  Abb.  [N.  C]  80 ; 
Outerhridge  v.  Phelps,  13  id,  117.)  The  reservation  of  a 
right  of  way  does  not  include  a  right  to  receive  light  and  air 
over  the  defendant's  ])remi8es,  upon  tlie  plaintiff's  premises. 
An  easement  to  receive  light  and  air  must  be  created  by  deed, 
at  least  in  cases  where  the  servient  tenement  is  first  severed. 
{Graf tort,  v.  Moir,  1  N.  Y.  Supp.  4;  Shipinan  v.  Beers, 
2  Abb.  [N.  C]  435  ;  Spies  v.  Dam,  54  How.  Pr.  293  ;  Brooks 
V.  Reynolds,  106  Mass.  31 ;  Doyle  v.  Lord,  64  K  Y.  432, 
439 ;  Gerrish  v.  Shattack,  132  Mass.  235.)  The  plaintiff  has 
a  right  to  pass  over  the  alley.  The  defendant  has  a  right  to 
make  every  use  of  the  soil  consistent  with  this  easement.  He 
may  build  over  the  alley  provided  he  leaves  it  open  a  suffi- 
cient height  to  allow  such  vehicles  to  pass  as  usually  are  drawn  up 
a  narrow  alley  to  a  small  private  stable,  that  being  the  servitude 
impressed  on  the  land,  {llerman  v.  Roberts,  119  N.  Y.  37 ; 
Atkiiis  V.  Boardman,  2  Met.  457 ;  Gerrish  v.  Shuttuck,  132 
Mass.  235 ;  Rexford  v.  Marquis,  7  Lans.  249 ;  Bateman  v. 
Talbot,  31  N.  Y.  371 ;  Washb.  on  Ease.  [4th  ed.]  188 ;  Avery 
V.  y.  F.  C  ik  IL  LtlLL  R,  Co.,  106  N.  Y.  942.) 

Vann,  J.  The  right  of  the  defendant  to  erect  the  building 
in  question  depends  upon  the  reservation  contained  in  the  deed 
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dated  June  1,  1852,  by  which  the  original  proprietor  of  the 
fonr  lot«  conveyed  the  first  to  the  defendant's  grantor  and  is 
not  at  all  dependent  on  the  reservation  in  the  later  deed, 
dated  December  31,  1852,  by  which  said  proprietor  conveyed 
the  third  lot  to  the  plaintiffs  grantor.  The  rights  of  the 
defendant  were  defined  and  fixed  by  the  earlier  conveyance 
and  were  not  cut  down  or  affected  by  the  later  conveyance  to 
which  he  was  neitlier  party  nor  privy.  The  reservation  in  the 
deed  under  which  the  defendant  claims,  and  whicB  created  the 
easement  over  the  alley  so  far  as  it  affects  his  premifiefl^  is  in 
these  words : 

"  Reserving,  nevertheless,  to  the  owners  and  occupants  of 
the  three  houses  and  the  three  stables  on  the  easterly  side  of 
Fifth  avenue,  next  north  of  the  premises  above  conveyed,  the 
right  of  way  through  and  over  the  carriage  or  alley-way  in  the 
rear  of  the  said  above-granted  premises  to  the  three  stablea 
next  north  of  the  one  standing  on  the  rear  of  the  above-granted 
premises,  as  long  as  the  said  three  stables  shall  be  occupied  a8 
private  stables." 

As  the  conveyance  was  in  fee,  it  vested  in  the  grantee  and 
his  assigns  all  the  rights  of  absolute  ownership,  except  as 
restricted  by  the  reservation,  which,  being  in  favor  of  tlie 
grantor  is  to  be  construed  most  strongly  against  him.  {Duryea 
V.  Mayor^  etc.y  62  N.  Y.  592,  597 ;  Borst  v.  Empie^  5  id.  33, 
39 ;  Jdckaon  v.  Blodgett^  16  Johns.  172 ;  Jacksmi  v.  Gardner y 
8  id.  394 ;  Ives  v.   Van  Auken^  34  Barb.  566.) 

The  reservation  is  of  "  the  right  of  way  through  and  over 
the  carriage  or  alley-way  "  to  the  stables  and  is  to  continue  as 
long  as  the  stables  are  "  occupied  as  private  stables."  The 
grantor  did  not  reserve  the  alley-way,  itself,  but  the  right  of 
way  over  it,  which  means  simply  the  right  to  pass  over  it. 
{Bodfish  V.  BodfisK^  105  Mass.  319  ;  Kripp  v.  Curtis^  71  Cal. 
63;  Stayvesani  v.  Woodruffs  1  Zab.  133;  Williams  v.  TFl 
U.  R.  Co.,  50  Wis.  76 ;  2  Washburn  on  Real  Prop.  275.) 

The  right  of  way  was  not  reserved  for  all  purposes,  but  for 
the  use  of  private  stables  only,  as  the  right  continues  while 
the  buildings  are  used  for  that  purpose  and  ceases  Avlien  the 
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specified  user  ceases.  It  was  not  bounded  or  defined,  except 
as  it  wa8  limited  to  the  use  named.  Kotbing  except  a  rigbt  of 
way  as  thus  limited,  waa  reserved.  JV^hile  the  nllAy-xirQy  oa 
laid  out  at  tlie  date  of  the  grant,  was  eighteen  feet  wide,  the 
right  to  ^ass  over  every  pafl  uf  that  elgliteeii  "fgefwas Tiot 
reserved,  unless  that  right  was  necessary  in  orcler^tg.  pafifi^and 
repass  in  the  usnalway  and  with  tlift  usiml  m^^Ana^  hAtwppn 
the  stables  and  the  sti*eet.  The  use  by  tlie  grantor  of  the 
words  "  carriage  or  alley-way,"  in  the  alternative  indicates 
that  he  regarded  "  carriage-way  "  and  "  alley-way  "  as  meaning 
the  same  thing  and  that  he  meant  by  neither  the  alley  as  laid 
out,  but  the  carriage-way  that  passed  over  the  alley.  In  fact 
he  did  not  use  the  word  "  alley "  by  itself,  at  all,  but  he  is 
presumed  to  have  had  in  mind  the  existing  condition  of  things 
upon  which  his  conveyance  was  to  operate. 

Thus  we  have  a  right  of  way  reserved,  but  not  specifically  \ 
defined  and  the  rule  in  such  cases  is  that  the  way  need  be  only 
such  as  is  reasonably  necessary  and  convenient  for  the  pur- 
pose for  which  it  was  created.  {Atkins  v.  Bo7*dman,  2  Mete. 
457 ;  jB/iss  v.  GresUy^  45  N.  Y.  671 ;  Bakeinan  v.  Talbot^ 
31  id.  366,  370 ;  York  v.  Brings,  7  N.  Y.  S.  R.  124 ;  MaxioeU 
V.  McAtee^  48  Am.  Dec.  409 ;  Rexfonl  v.  Marquis^  7  Lans. 
249 ;  Matthews  v.  D.  cfe  77.  Canal  Co.^  20  Him,  427 ;  Spencer 
V.  Weaver^  Id.  450 ;  Tyler  v.  Cooper^  47  id.  94  ;  affirmed,  124 
N.  Y.  626 ;  Washburn  on  Easements,  244 ;  Goddard  on  Ease- 
ments, 333.) 

When  the  right  of  way  is  not  bounded  in  the  grant,  the  law 
lK>unds  it  by  tlie  line  of  reasonable  enjoyment.  The  defend- 
ant, as  owner  of  the  land,  has  the  right  to  use  it  in  any  way 
that  he  sees  fit,  provided  he  does  not  unreasonably  interfere 
with  the  rights  of  the  plaintiff.  All  that  is  required  of  him  is 
that  he  shall  not  so  contract  the  alley-way,  either  vertically  or 
laterally,  as  to  deprive  the  plaintiff  of  a  reasonable  and  con- 
venient use  of  the  right  of  passing  to  and  fro.  Thus  the 
grant  of  a  right  of  way  *'  through  and  over  "  a  space  twenty 
feet  wide,  was  held  to  be  "  thQ  grant  of  a  convenient  way 
within  those  lunits."     {Johnson  v.  Klnnlcutt^  50  Alass.  153.) 
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As  18  said  in  Goddard  on  Easements  (p.  332) :  "A  right  of 
way  along  a  private  road  belonging  to  another  person  does 
not  give  the  dominant  owner  a  right  that  the  road  shall  be  in 
no  respect  altered  or  the  width  decreased,  for  his  right  does 
not  entitle  him  to  the  use  of  the  whole  of  the  road,  unless  the 
whole  width  of  the  road  is  necessary  for  his  purpose,  but  is 
merely  a  right  to  pass  with  the  convenience  to  which  he  has 
been  accustomed  5  *  *.  *  and  even  where  a  right  of  way 
was  granted  ovef  certain  roads  marked  on  a  plan,  and  one  was 
described  there  as  forty  feet  wide,  it  was  held  that  the  grantee 
was  entitled  to  only  a  reasonable  enjoyment  of  a  right  of  way, 
and  that  such  reasonable  enjoyment  was  not  interfered  with 
by  the  erection  of  a  portico,  which  extended  a  short  distance 
into  the  road,  so  as  to  reduce  it  at  that  point  to  somewhat  less 
than  forty  feet"  (Citing  Clifford  v.  Hoare,  L.  R.  [9  C.  P.] 
362 ;  HuUon  v.  Ilamboro,  2  Foster  &  Finlason,  218.) 

Was  eighteen  feet  in  widtli,  or  more  than  eleven  feet  in 
heighth,  essential  to  the  reasonable  enjoyment  by  the  plaintiff 
of  a  mere  right  of  passing  to  and  fro  with  such  vehicles  as  are 
used  at  private  stables  ?  Is  not  the  right  of  way,  as  it  now  is, 
all  that  is  reasonable  and  necessary  for  the  purpose  for  which 
it  was  granted  ?  When  the  terms  of  the  reservation  are  con- 
sidered in  connection  with  the  nature  and  condition  of  the 
premises  granted  at  the  time  of  the  execution  of  the  deed,  the 
purpose  that  the  parties  are  presumed  to  have  had  in  view 
and  the  use  which  in  practice  they  have  made  of  the  way, 
as  found  by  the  trial  court,  we  are  of  the  opinion  that  the 
defendant  has  not  interfered  with  the  reasonable  enjoyment 
by  the  plaintiff  of  the  easement  created  by  the  grant. 

It  is  insisted,  however,  in  behalf  of  the  plaintiff,  that  he  is 
entitled  to  the  light,  air  and  ventilation  coming  through  and 
over  the  open  space  which  constituted  the  alley  at  the  date  of 
the  deed.  If  the  alley  itself  had  been  reserved,  or  the  right 
to  use  it  for  every  purpose,  a  different  question  would  have 
arisen,  but  neither  the  alley  nor  the  alley-way  was  reserved, 
nor  anything  except  the  right  of  way  over  the  alley-way  or 
carriage-way.  The  language  of  the  reservation  confers  upon  the 
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plaintiff  simply  the  right  of  passage  and,  as  incidental,  thereto, 
such  light  and  air  as  are  necessary  to  the  convenient  enjoy- 
ment of  that  right.  There  is  no  provision  which  expressly  or 
impliedly  requires  that  the  entire  space  at  the  rear  of  defend- 
ant's building  shall  be  kept  open  forever,  so  that  the  plaintiffs 
stables  may  have  air  and  light.  A  right  of  way  to  a  stable 
does  not  carry  with  it  such  light  and  air  as  the  stable  needs, 
but  such  as  the  right  of  way  needs  for  its  reasonable  enjoy- 
ment. As  was  said  in  Atkins  v.  Bordman  (8upra\  the  lead- 
ing case  upon  the  subject :  "As  to  the  darkening  *  *  * 
the  defendants  were  not  liable  for  damages,  unless,  from  the 
length  of  the  passage-way,  it  was  so  darkened  as  to  render  it 
unfit  for  the  purposes  of  a  passage-way.  We  may  conceive  of 
a  covered  passage  of  eight  or  ten  feet  high,  of  a  length  so 
considerable  that  unless  openings  were  left,  there  would  not  be 
light  enough  admitted  at  the  ends  to  enable  persons  to  use  it 
with  comfort  for  the  purposes  of  a  passage-way,  but  unless 
darkened  to  that  extent,  it  is  not  a  case  for  damages."  (Citing 
Parker  v.  Smithy  5  Car.  &  P.  438  ;  Back  v.  Stacet/j  2  id.  465  ; 
WeOs  V.  Ody,  7  id.  410;  Pringle  v.  Weniha7n,  Id.  377.) 

In  Gerrish  v.  Shattuck  (132  Mass.  235),  the  defendant  built 
over  "  a  passage-way  four  feet  wide  "  that  had  been  reserved 
"  in,  through  and  over  "  certain  premises,  but  placed  no  part 
of  his  building  on  the  surface  of  the  ground  and  left  the  way 
unobstructed  for  a  reasonable  height  above.  It  was  held  that 
the  plaintiff,  as  the  dominant  owner,  had  "  no  right  to  light 
and  air  above  the  way,"  and  that  she  had  "  only  the  right  of 
passing  and  repassing,  with  such  incidental  rights  as  are  neces- 
sary to  its  enjoyment." 

To  the  same  effect  is  Bumham  v.  Neoins  (144  Mass.  88). 

But  where  the  eaaement  was  "  a  passage-way  five  feet  wide 
in  the  clear  for  light  and  air"  and  "  always  to  be  kept  open 
for  the  purpose  aforesaid,"  it  was  held  that  the  dominant  owner 
had  a  right  to  the  open  and  unobstructed  passage  of  light  and 
air  from  the  ground  upwards  and  throughout  the  length  of  the 
passage-way.     {Brooks  v.  Reynolds^  106  Mass.  31.) 

If  the  alley-way  in  question  had  been  protected  by  a  restric- 
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tion  of  that  kind,  the  claim  of  the  plaintiff  would  have  had  a 
basis  in  the  deed,  which  would  have  shown  on  its  face  that  it 
was  the  purpose  of  the  parties  to  create  something  more  than 
a  mei*e  right  of  passage.  As  it  is  we  can  find  no  such  inten- 
tion, because,  88  we  have  held,  the  deed  calls  fer  a  right  of 
way  and  notliing  more.  The  space  at  the  rear  of  tlie  plaintiff's 
premises  is  under  his  exclusive  control,  subject  to  the  right  of 
way  over  it,  and  he  can  ventilate  and  light  his  stable  by  keep- 
ing that  space  open,  but  he  cannot  prevent  his  neighbor,  two 
doors  away,  from  building  on  his  own  land,  even  if  it  cuts  off 
some  Ught  and  air,  as  long  as  a  suitable  passage  is  left  open, 
with  enough  light  and  air  to  conveniently  use  it 

Upon  the  facts  as  found  and  under  the  conveyance  as  we 
construe  it,  no  right  of  the  plaintiff  has  been  interfered  with 
by  the  defendant,  and  the  judgment  should,  therefore,  be 
affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

UO   «74 
140   «5 

130    474 

1^'' 51        James  F.  Mason  et  al..  Respondents,  v.  George  T.  Smith 

^?6  AD^ml  ^^  *'•'  Appellants. 

A  purchaser,  receiving  goods  under  an  executory  contract  of  sale,  in  order 
to  preserve  his  right  to  rescind,  must  examine  the  goods  within  a  reason- 
able time  after  receipt,  and  if  they  are  found  not  to  conform  to  the 
contract  as  to  quality  or  kind,  promptly  rescind,  either  returning  or 
offering  to  return  the  goods. 

Defendants  ordered  from  plaintiffs  a  quantity  of  gloves  of  a  specified 
quality  and  price;  the  gloves  were  shipped  and  received  by  the  defend- 
ants; they,  about  three  weeks  after  such  receipt,  returned  a  portion  of 
the  gloves  as  defective,  with  a  letter  stating  that  they  had  examined 
every  pair  and  were  not  satisfied  with  them  and  would  like  to  return 
them  all.  Plaintiffs  credited  defendants  with  the  gloves  returned  and 
wrote  them  stating  they  were  at  liberty  to  return  all  not  satisfactory,  in 
exchange  for  which  plaintiffs  would  send  "A  No.  1  goods."  Defend- 
ants returned  at  different  times  the  gloves  unsold,  with  requests  that 
plaintiffs  would  credit  them  with  the  amounts.  Plaintiffs  sent  other 
perfect  gloves  for  those  returned,  which  defendants,  without  opening 
the  box  containing  them,  refused  to  receive,  but  caused  them  to  be 
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returned  to  plaintiflfs,  who  refused  to  receive  them.  In  an  action  to 
recover  the  purchase-price,  held,  that  as  defendants  after  having,  as 
shown  by  their  first  letter,  examined  all  of  the  gloves,  retained  a  portion, 
they  must  be  deemed  to  have  elected  to  retain  them  under  the  contract, 
and  thereupon  their  right  to  rescind  ended;  that  their  expressions  and 
dissatisfaction  did  not  amount  to  a  rescission,  and  the  gloves  subsequently 
returned  were  to  be  considered  as  having  been  so  returned  in  accordance 
with  plaintiffs*  offer  to  replace  them  with  other  gloves,  and  this  having 
been  done,  plaintiffs  were  entitled  to  recover. 

(Argued  December  17,  1891;  decided  January  20,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  November  26, 1889,  which  affirmed  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Arthur  li,  Robertson  for  appellants.  The  return  of  the 
gloves  under  the  letters  and  bills  accompanying  them  after  the 
return  and  objections  of  October  sixth,  and  the  plaintiffs^ 
admissions  of  October  twenty-second  in  reply  and  plaintiffs^ 
acceptance  and  retention  of  the  gloves  under  those  letters  and 
bills  are  a  complete  defense  to  all  of  plaintiffs'  claim  that  is 
disputed.  {Dent  v.  N,  A.  S.  S.  Co.,  49  N.  Y.  390 ;  Norton 
V.  Dreyfuss,  108  id.  90.)  The  severable  lot  of  ladies^  gloves 
not  complying  with  the  contract  never  having  been,  in  point 
of  fact,  accepted  by  defendants,  and  so  the  title  to  them  never 
having  passed,  the  return  was  of  itself  a  complete  defense  (even 
independently  both  of  the  letters  and  bills  accompanying  the 
returns,  and  of  the  acceptance  of  the  returns  under  those  let- 
ters and  bills).  {Hatch  Y.  0,  Co.,  100  U.  S.  124;  Ten^  v. 
Wheeler,  25  N.  Y.  520  ;  Piepon  v.  Cn^olis,  115  id.  539  ;  Gur- 
ney  v.  A.  i&  G.  W.  R,  Co.,  58  id.  358.)  The  defective  char- 
acter of  the  gloves,  their  return  for  non-compliance  witli  the 
contract  and  their  acceptance  back  by  plaintiffs  constitute  a 
complete  defense  as  to  the  gloves  in  controversy.  {Norton  v. 
Dreyfvss^  106  N.  Y.  90.)     If,  however,  there  could  be  any 
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doubt  on  the  point  that  defendants  were  not  liable  for  the 
gloves  that  had  been  sent  them  by  "  mistake,"  and  that  they 
had  returned,  then  the  case  should  have  gone  to  the  jury  on 
the  intentions  of  the  parties  as  requested  by  the  defendant's 
counsel.  {Norton  v.  Dreyfuss^  106  N.  Y.  90;  Oumeyy.  A. 
cfe  G,  IF.  Co.,  58  id.  358  ;  Gautier  v.  D,  3f.  Co.,  13  Hun,  524 ; 
Powell  v.  PoioeU,  71  K.  Y.  71 ;  Nat.  Bank  v.  Da7ia,  79  id. 
112.)  If  a  party  moves  for  a  nonsuit  or  for  a  verdict  in  his 
favor,  and  his  motion  is  denied,  he  has  the  right  to  request  the 
court  to  submit  the  facts  of  the  case  to  the  jury,  and  he  stands 
in  the  same  position,  so  far  as  a  review  of  the  denial  of  his 
request  to  the  jury  is  concerned,  as  he  would  if  no  motion  for 
a  nonsuit  or  verdict  in  his  favor  had  been  made.  {Koehler  v. 
Ad1ei\  78  N.  Y.  287.)  The  evidence  as  to  custom  should  have 
been  retained.  {Newhall  v.  Appleton,  114  N.  Y.  140 ; 
Clurke  v.  Baker,  11  Mete.  186 ;  1  Smith's  L.  C.  418.) 

John  M.  Carroll  for  respondents.  Upon  the  delivery  to 
and  receipt  by  the  defendants  of  the  gloves  ordered  the  title 
to  them  vested  in  the  defendants  subject  only  to  the  right  of 
the  defendants  to  rescind  the  contract  in  case  the  gloves  were 
found  not  to  confonn  to  the  order.  {Heed  v.  RandaU,  29 
N.  Y.  358 ;  C.  I.  Co.  v.  Pope,  108  id.  232  ;  G.  M.  Co.  v. 
AUsn,  53  id.  515 ;  Hargous  v.  Sto7ie,  5  id.  73 ;  McCorrnick 
V.  Sarson,  45  id.  265 ;  Brown  v.  Foster,  108  id.  387 ;  Beck 
V.  Sheldon,  48  id.  365,  373.)  A  new  and  independent  con- 
tract was  made  which  was  fully  performed  by  the  plaintiffs. 
No  action  could  be  maintained  upon  it  by  the  defendants, 
even  if  it  had  been  pleaded.  {Blanchnrdv.  Trimm,  38  N.  Y. 
225,  228  ;  Dent  v.  N.  A.  S.  Co.,  49  id.  390.)  But  if  that 
contract  be  not  regarded  as  an  independent  one,  but  as  a  mere 
modification  of  the  original  contr^t  of  sale,  so  as  to  allow  the 
defendants  to  return  the  defective  goods,  and  the  plaintiffs  to 
deliver  in  place  thereof  perfect  ones,  the  same  result  follows  ; 
and  the  defendants  having  returned  defective  goods,  are  bound 
to  accept  and  receive  perfect  goods  sent  to  them  in  place 
thereof  by  tlie  plaintiffs.     They  cannot  accept  the  benefits  of 
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the  propoBition  and  reject  its  burdena  {Caasidy  v.  Zefevrey 
45  N.  y.  565 ;  Broton  v.  Foster,  108  id.  387.)  'The  court  did 
not  err  in  striking  out  the  testimony  of  witness  Shenehon  in 
relation  to  custom  in  Kansas  City.  {Higgins  v.  Moore^  34 
N.  Y.  417;  Barnard  v.  KeUogg,  10  Wall.  383  ;  C.  E.  Bank 
V.  N.  Bamk,  91  N.  Y.  74 ;  S.  Ba/nk  v.  N.  Bnnlc,  67  id.  458 ; 
Bieme  v.  Dord^  5  id.  95 ;  Thompson  v.  Ashton^  14  Johns. 
316  ;  Frith  v.  Barker,  1  id.  327 ;  Harris  v.  Tunbridge,  83 
N.  Y.  92.)  The  court  did  not  err  in  permitting  the  plaintiffs 
to  prove  by  witness  Shenehon  that  the  defendants  had  pur- 
chased similar  gloves  of  Wertheimer  &  Co.,  and  for  a  less 
price.  (Z>.  S.  B.  Co,  v.  Gardner,  101  N.  Y.  387 ;  Citij  of 
Brooklyn  v.  B.  C,  E.  R.  Co,,  47  id.  475.)  The  court  did  not 
err  in  denying  the  defendants'  request,  to  go  to  the  jury,  gen- 
erally as  to  the  intention  of  the  parties.  {Dent  v.  .N.  A.  S. 
Co,,  49  K  Y.  390.) 

Haight,  J.  This  action  was  brought  to  recover  the  con- 
tract price  for  gloves  sold. 

The  plaintiffs  are  manufacturers  and  importers  of  gloves  at 
Johnstown,  N.  Y. 

The  defendants  are  retail  sellers  of  gloves  and  other  dry 
goods  in  Kansas  City,  Mo. 

On  the  8th  day  of  April,  1887,  the  defendants  ordered  from 
the  plaintiffs  a  quantity  of  gloves  of  a  specified  quahty  and 
price,  thereafter  to  be  imported  and  delivered.  On  the  31st 
day  of  August,  1887,  the  gloves  were  shipped,  and  received  by 
the  defendants  on  September  seventeenth  thereafter.  The 
defendants  carefully  examined  every  pair  of  gloves  so  received, 
and  finding  some  of  them  defective,  on  the  6th  day  of  Octo- 
ber, 1887,  returned  2^  dozen  to  the  olaintiffs  with  the  follow- 
ing letter : 

"Gentlemen.  —  We  return  to  you  to-day,  U.  S.  Ex.,  kid 
gloves,  as  per  enclosed  bill.  You  will  find  on  examination 
that  they  are  not  perfect,  and  for  this  we  will  ask  you  to  kindly 
credit  our  account  with  amount. 

"  We  have,  at  tliis  late  date,  examined  every  pair  of  this 
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glove,  and  are  not  at  all  satisfied  with  them.  Would  much 
rather  return  same  to  you  than  to  place  them  on  sale,  as  they 
do  not  open  up  as  we  think  they  should.  We  should  prefer 
not  to  accept  these  even  at  a  10  per  cent  allowance. 

"  Should  have  advised  you  at  an  earlier  date,  but  could  not 
make  proper  examination  sooner.  Awaiting  your  reply,  we 
remain,  Yours  resp., 

"  G.  Y.  SMITH  &  CO. 

"T.  C.  S." 

The  plaintiffs  credited  the  defendants  with  the  price  of  the 
gloves  returned,  and  on  October  twenty-second  wrote  the 
defendants  acknowledging  the  receipt  of  the  goods,  and  that 
the  gloves  were  not  of  the  quality  that  they  should  be,  and 
concluded  as  follows: 

"  You  are  at  liberty  to  examine  our  goods,  pick  out  the  sec- 
onds, and  all  the  goods  (leaving  the  matter  to  your  judgment 
and  idea  of  what  is  fair)  which  are  not  satisfactory  you  may 
return,  and  we  will  be  glad  to  send  you  in  exchange  A  No.  1 
goods.  We  wish  to  do  what  is  right  in  tliis  matter,  and  trust 
that  in  the  above  proposition  you  will  find  proof  of  the  fact 

"  Hoping  this  will  meet  your  approval,  and  awaiting  returns, 
we  arc,  Yours,  very  truly, 

"  MASON,  CAMPBELL  &  CO." 

After  the  receipt  of  this  letter  the  defendants,  on  the  26th 
of  October,  1887,  returned  37  7-12  dozen  gloves,  with  the  fol- 
lowing letter : 

"Gentlemen. — Your  favor  of  the  twenty-second  inst. 
received  and  contents  carefully  noted.  After  making  another 
thorough  examination  of  the  kid  gloves  in  question,  we  have 
decided  to  return  them.  This  we  do  to-day  by  TJ.  S.  Ex. 
We  enclose  bill,  and  ask  you  to  please  credit  us  with  the 
amount.  Yours  tnily, 

"  G.  Y.  SMITH  &  CO. 

"  T.  C.  S." 

On  October  28,  1887,  the  defendants  returned  another 
quantity  of  gloves,  with  the  following : 
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"  Gentlemen.  — We  return  to  you  to-day,  U.  S.  Ex.,  No.  864, 
2  7-12  doz.  men's  gloves.  These  goods  are  worse  than  the 
worst  of  seconds,  and  are  such  that  we  cannot  use. 

"  In  ordering,  we  gave  our  order  for  first  quality  of  goods, 
not  seconds,  as  sent. 

"  With  these  return  the  ladies  black  piques,  and  will  ask 
you  to  kindly  credit  both  lots.  We  do  this  very  reluctantly, 
but  are  compelled  to  do  so  in  order  to  protect  both  our  cus- 
tomers and  ourselves.  Yours  resp., 

"  G.  Y.  SMITH  &  CO. 

"  T.  C.  S." 

On  November  3,  1887,  the  defendants  returned  the  bal- 
ance of  the  gloves  remaining  unsold,  with  the  following : 

"  Gentlemen — By  to-day's  exp.  we  return  to  you  the  No. 
946  kid  gloves.  We  have  kept  these  until  now,  thinking  tht».t 
we  could  possibly  dispose  of  them,  but  we  find  that  they  are  so 
entirely  unsatisfactory  that  we  think  it  best  to  return  them  now. 
"  We  think  that  yon  will  plainly  see  that  we  are  justified  in 
doing  this.  We  hope  that  you  will  have  no  hesitancy  in  cred- 
iting them.     Please  do  so,  and  greatly  oblige, 

"  Yours  truly, 

"  G.  Y.  SMITH  &  CO. 

"T.  C.  S." 

On  the  return  of  these  goods  the  plaintiffs,  under  date  of 
November  10,  1887,  forwarded  to  the  defendants  other  goods 
of  like  numbers  and  quantity  of  A  No.  1  quality,  in  accord- 
ance with  the  proposition  embraced  in  their  letter  of  October 
22,  1887,  with  the  following  letter : 

"Gentlemen. —  We  are  in  receipt  of  your  favors  of  Oct. 
25th,  Oct.  27,  and  Nov.  3d,  with  goods  referred  to  in  eaeh 
respectively. 

"  We  have  examined  every  prJr  of  these  goods  and  this  day, 
according  to  agreement,  we  return  to  you  other  goods  perfect 
in  every  particular,  as  follows ;     *     *    * 

"  Yours  truly,  etc., 

"  MASON,  CAMPBELL  &  CO. 

"D.  M." 
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The  defendants  refused  to  receive  these  goods  and  caused 
them  to  be  returned  to  the  plaintiffs  without  opening  the  boK 
containing  them.  The  plaintiflEs  refused  to  receive  them  on 
their  return  and  brought  this  action  to  recover  the  purchase- 
price. 

The  contract  for  the  sale  and  delivery  of  the  gloves  was 
executory.  It  became  the  duty  of  the  defendants  ou  the 
arrival  of  the  goods,  or  within  a  reasonable  time  thereafter,  to 
examine  them  and  determine  whether  or  not  tliey  were  of  the 
kind  and  quality  ordered,  and  if  they  were  found  not  to  com- 
ply as  to  quality  and  kind,  to  promptly  rescind  the  contract, 
and  either  return  or  oflEer  to  return  the  goods  to  the  plaintiffs. 
{Reed  v.  Jiandall,  29  N.  Y.  358 ;  Gat/lord  Manufacturing 
Co,  V.  Allen^  53  id.  515  ;  Cophiy  Iron  Comjpaui/  {Limited)  v. 
Pope,  108  id.  232.) 

As  we  have  seen,  the  defendants  had  examined  every  pair 
of  the  gloves  before  October  sixth.  They  expressly  so  state 
in  their  letter  of  that  date.  There  could  consequently  be  no 
question  of  fact  for  the  jury  as  to  whether  they  had  been 
given  a  reasonable  opportunity  to  examine,  for  on  that  d§y 
they  had  examined  and  then  returned  to  the  plaintiffs  such 
goods  as  they  saw  fit,  and  they  were  accepted  and  the  amount 
thereof  credited  to  the  defendants.  If  the  defendants  had 
not  desired  to  keep  the  other  goods  they  should  have  then 
rescinded  the  contract  and  either  returned  or  offered  to  return 
them,  and  in  failing  to  do  this  they  must  be  deemed  to  have 
elected  to  retain  them  under  the  contract  {Beck  v.  Sheldon^ 
48  N.  Y.  365.) 

It  is  true  that  the  defendants  in  their  letter  of  that  date 
complained  as  to  these  goods  and  stated  that  they  were  not  satis- 
fied with  them ;  that  they  would  rather  return  them  than  to 
place  them  on  sale,  as  the  goods  did  not  open  up  as  the  defend- 
ants think  they  should,  and  that  they  would  prefer  not  to 
accept  them  even  at  a  ten  per  cent  allowance.  But  this  does 
not  amount  to  a  rescission  of  the  contract.  The  most  that  can 
be  claimed  is  that  it  is  an  invitation  for  a  proposal  modifying 
the  terms  of  the  contract     Such  a  proposal  was  incorporated 
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in  the  plaintiffs'  letter  of  October  twenty-second.  It  was,  in 
brief,  that  the  defendants  might  return  such  goods  as  were  not 
satisfactory  and  they  would  replace  them  with  A  No.  1  goods, 
and  on  the  receipt  of  this  by  the  defendants  the  goods  were 
returned  without  a  word  or  suggestion  that  they  were  not 
returned  in  accordance  with  the  offer  made.  Under  these  cir- 
cumstances we  think  the  plaintiffs  were  fully  justified  in  under- 
standing and  believing  that  the  goods  returned  were  to  be 
replaced  by  new  goods  in  accordance  with  their  letter ;  that 
such  a  conclusion  would  be  warranted  from  a  fair  interpreta- 
tion of  the  correspondence  referred  to.  It  is  apparent  that 
this  construction  should  prevail,  for  as  we  have  already  shown, 
the  time  in  which  the  defendants  had  the  right  to  rescind  the 
contract  and  return  the  goods  under  the  original  contract  had 
passed.  They  could  legitimately  do  so  only  under  the  offer 
of  October  twenty-second. 

Stress  is  laid  by  the  appellants  upon  their  request  to  "credit 
us  with  the  amount "  in  their  letter  of  October  twenty-sixth, 
but  it  does  not  appear  to  us  that  this  request  has  any  signifi- 
c^ce,  or  that  it  gave  the  plaintiffs  notice,  or  led  them  to  under- 
stand, that  the  goods  were  not  returned  in  accordance  with 
their  proposal  of  the  twenty-second.  It  is  the  usual  practice 
among  dealers  of  the  character  of  these  parties  to  charge  for 
the  goods  when  shipped,  and  if  returned  to  credit  back,  and 
in  case  new  goods  are  shipped,  to  again  charge  for  such  goods. 
Such  is  the  way  in  which  their  books  are  ordinarily  kept.  If 
the  goods  returned  were  accepted  by  the  seller,  he  would,  of 
course,  credit  them  upon  the  account  of  the  purchaser,  even 
though  he  was  to  send  new  goods  in  their  place. 

The  judgment  sliould  be  affirmed,  with  costs. 

All  concur  with  IIaight,  J.,  except  Landon,  J.,  not  sitting, 
and  Bradley,  J.,  who  dissents  on  the  ground  that  whether  or 
not  there  was  any  agreement  between  the  parties  which  per- 
mitted the  plaintiffs  to  send  to  the  defendants  and  required  the 
latter  to  accept  gloves  in  place  of  those  returned  to  the  plain- 
tiffs after  their  letter  of  October  22,  1887,  to  the  defendants, 
was  a  question  of  fact,  which  should  have  been  submitted  to 
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the  jury.     And,  therefore,  the  defendants'  exceptions  to  the 
refusal  to  submit  tlie  question  to  them,  and  to  the  direction  of 
the  verdict,  were  well  taken. 
Judgment  affirmed. 


Abel  E.  Hiooins,  Appellant,  v,   Abigal  MoCoknell, 

Impleaded,  etc.,  liespondent. 

The  interest  of  a  vendee,  in  possession  of  lands  under  a  contract  for 
the  purchase  thereof,  upon  wliich  ho  has  made  partial  payments,  and 
to  a  conveyance  of  whidi  he  is  entitled  on  completing  his  payments, 
may  be  levied  upon  by  virtue  of  an  attachment  duly  issued  in  an  action 
against  him.    (Code  Civ.  Pro.  §  645.) 

A  provision  in  such  a  contract  that  the  vendee  shall  not  assign  the  sam^ 
without  the  consent  of  the  vendors,  is  not  broken  where  the  transfer  ia 
by  operation  of  a  judgment. 

Hiffgins  v.  McConneU  (56  Hun,  277),  reversed. 

(Submitted  December  21,  1891;  decided  January  20,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  25,  1890,  which  directed  a  final  judgment  dis- 
missing the  complaint,  and  reversed  an  interlocutory  judgment 
in  favor  of  the  plaintifE  entered  upon  an  order  of  the  Special 
Term  overruling  defendant's  demurrer  to  the  complaint 

This  was  an  action  to  determine  conflicting  claims  to  the 
interest  of  the  purchaser  in  a  contract  for  the  purchase  and 
sale  of  lands  and  for  a  specific  performance. 

On  January  5,  1875,  Maximilian  Hammond  Dalison  and 
Alfred  Markby,  as  trustees,  under  the  will  of  Eichard  Thomas 
Pnlteney  Pulteney,  were  seized  of  certain  lands  and  premises 
situate  in  the  town  of  Avoca,  Steuben  county,  N.  T.,  and  on 
that  day  entered  into  a  contract  with  Abigal  McConneU,  for 
the  sale  thereof  to  him.  Thereafter  sundry  payments  were 
made  upon  said  contract  by  him. 

On  March  17, 1886,  an  action  was  commenced  in  this  court  by 
the  plaintifi  against  said  Abigal  McConneU  and  one  Dexter 
McConneU,  defendants,  to  recover  upon  their  three  promissory 
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notes  given  for  merchandise,  and  on  March  18, 1886,  npon  tlie 
application  of  plaintiff,  a  warrant  of  attachment  was  duly 
granted  in  said  action,  against  the  property  of  said  defendant, 
Abigal  McConnell,  and  delivered  to  the  sherifE  of  the  county 
of  Stenben. 

On  the  19th  day  of  March,  1886,  pursuant  to  the  said  attach- 
ment, and  the  statute  and  practice  in  such  case  made  and  pro- 
vided, all  of  the  right,  title  and  interest  of  the  said  defendant, 
Abigal  McConnell,  in  said  contract  and  lands  was  duly  attached 
and  notice  thereof  on  that  day  duly  filed  and  recorded  in 
Steuben  county  clerk's  office  according  to  law. 

On  September  27,  1887,  plaintiff  recovered  a  judgment  in 
said  action  against  the  said  defendant,  Abigal  McConnell,  and 
on  October  5,  1887,  an  execution  upon  the  said  judgment  was 
duly  issued  and  delivered  to  said  sheriff  who,  in  pursuance  of 
the  said  execution,  duly  advertised  to  be  sold  all  the  right,  title 
and  interest  which  the  said  defendant,  Abigal  McConnell,  had 
in  said  contract  and  in  said  lands  under  said  contract,  on  the 
19th  day  of  March,  1886,  the  time  when  the  same  was  attached 
as  hereinbefore  set  forth,  and  the  said  right,  title  and  interest 
of  said  Abigal  McConnell,  in  or  under  said  contract,  was  on 
the  19th  day  of  November,  1887,  pursuant  to  said  advertise- 
ment, sold  at  public  sale,  and  the  same  was  struck  off  to  the 
plaintiff  who  was  the  highest  bidder  therefor,  and  on  the  same 
day,  said  sheriff  executed  and  delivered  to  this  plaintiff,  a  cer- 
tificate of  such  sale. 

Some  time  after  the  19th  day  of  March,  1886,  said  Abigal 
McConnell  executed  and  delivered  to  the  defendant  Linder- 
man  an  instrument  in  writing  purporting  to  assign  to  him  the 
said  contract,  or  her  interest  therein,  and  said  Linderman  now 
claims  some  right  or  interest  in  said  contract  under  said  alleged 
assignment. 

Said  assignment  was  made  and  intended  by  the  parties  thereto 
as  security  for  an  alleged  pre-existing  indebtedness  of  said 
Abigal  McConnell. 

Said  Abigal  McConnell  is  in  possession  of  said  premises,  and 
withholds  possession  of  the  same  from  the  plaintiff. 
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Before  the  commencement  of  this  action  the  plaintiff  offered 
to  pay  to  said  trustees  the  amount  unpaid  upon  said  contract^ 
and  requested  them  to  convey  said  premises  to  plaintiff,  bat 
said  trustees  have  refused  and  still  refuse  to  convey  unless  and 
until  the  conflicting  rights  of  the  parties  in  respect  to  said 
lands  and  contract  shall  be  determined  in  an  action  in  equity 
for  that  purpose,  and  the  plaintiff|  therefore,  brought  this 
action. 

J.  F.  Pa/rhhurst  for  appellant.  By  levying  the  attachment, 
plaintiff  acquired  a  lien  upon  defendant's  interest  in  tlie  land 
held  under  contract,  and  such  interest  was  properly  sold  there- 
under. (Code  Civ.  Pro.  §§  645,  656,  1253,  1274;  Gerard  on 
Titles  [2d  ed.],  712 ;  Lee  v.  Hunter,  1  Paige,  519 ;  Wright  v. 
Douglass,  2  N.  T.  376 ;  Watson  on  Sheriffs,  208 ;  White  v. 
BuUer,  29  Mich.  129 ;  Page  v.  liogers,  31  Cal.  293 ;  Slater's 
Appeal^  29  Penn.  St.  169 ;  li.  P,  Co,  v.  DougheHy,  81  K  Y. 
481 ;  Jackson  v.  Scott,  18  Johns.  94 ;  Jackson  v.  Walker^  4 
Wend.  463;  Lynch  v.  Crary,  52  N.  T.  84;  Thurber  v. 
Blanck,  50  id.  84;  Pom,  Eq.  Juris.  §§  1410, 1411, 1412.)  The 
objection  that  the  McConnell  contract  was  not  within  the 
meaning  of  section  645,  because  of  the  clause  prohibiting  its 
assignment  without  consent  of  the  vendors,  has  no  force. 
(Gerard  on  Titles  [2d  ed.],  137,  138 ;  Overbagh  v.  Patrie,  8 
Barb.  28 ;  6  K  Y.  510.) 

Hakes,  Page  &  Acker  for  respondent  The  alleged  sale  of 
defendant's  interest  in  the  land  contract  was  an  absolute  nullity, 
because  such  a  sale  upon  execution  is  expressly  prohibited  by 
the  Code.  (Code  Civ.  Pro.  §§  644,  1253 ;  1  R.  S.  744,  §  4 ; 
Sage  v.  Cartwright,  9  N.  Y.  49 ;  HotaUing  v.  Hotailin/f,  47 
Barb.  63.)  The  equitable  interest  of  tlie  defendant  McCon- 
nell was  not  the  subject  of  levy  under  the  attachment.  (71 
G.  0.  Co,  V.  Smith,  110  N.  Y.  83;  McCauhy  v.  Smith,  32  N. 
Y.  S.  R  745 ;  Kneeland  on  Attach.  S§  324,  325-328 ;  Dis- 
borough  v.  Outcalt,  1  Saxt.  298 ;  Anthony  v.  Wood,  96  N.  Y. 
180;  Manchester  v.  Tihbetts,  121  id.  219;  Hawley  v.  JameSy 
6  Paige,  318;  Powers  v.  Lngraham,  3  Barb.  576;  Tibbs  v. 
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JforriSy  44  id.  138 ;  Ston^  v.  Spragtic^  24  N.  Y.  509 ;  Lee  v. 
HipnteTy  1  Paige,  636.)  Assiimiiig  that  the  plaintiff  had  an 
attachable  interest  in  the  land,  then  the  complaint  fails  to  state 
a  cause  of  action,  nnless  it  should  be  held  that  the  sheriff's  sale 
of  this  equitable  interest  was  of  some  force.  (Code  Civ.  Pro. 
§  1874 ;  Bowe  v.  Arnold^  31  Hun,  256 ;  Thurher  v.  BUnch^ 
50  K  Y.  80-86 ;  Anthony  v.  Wood,  96  id.  160 ;  Adee  v.  Big- 
ler,  81  id.  349 ;  Geary  v.  Geary ^  63  id.  352 ;  Addt  v.  BuUer^ 
87  id.  585.)  It  is  submitted  that  the  complaint  is  defective 
also  in  not  stating  facts  showing  that  the  warrant  of  attach- 
ment was  duly  grafted.  (Code  Civ.  Pro.  §  532.)  There  being 
no  answer  interposed  by  the  respondent,  the  appellant  cannot 
claim  that  the  complaint  authorizes  any  judgment  different 
from  his  prayer  for  relief.  {Eva/ns  v.  Burton^  5  N.  Y.  S.  R. 
216 ;  SteveTia  v.  Mayor ^  eto,y  84  K.  Y.  396 ;  KisUy  v.  Boion- 
ing,  42  id.  71.) 

Landon,  J.  The  question  presented  by  the  demurrer  to 
the  complaint  is  whether  the  interest  of  a  defendant  under  a 
contract  for  the  purchase  of  the  land  uppn  which  he  has  made 
partial  payments,  and  is  in  possession,  and  entitled  to  a  con- 
veyance of  the  land  upon  completing  his  payments,  can  be 
levied  upon  by  virtue  of  an  attachment  duly  issued  in  an  action 
against  him  in  the  Supreme  Court. 

We  think  it  can.  Section  644,  Code  C.  P.,  provides  that 
the  sheriff  must  execute  the  warrant  of  attachment  "  by  levying 
upon  so  much  of  the  personal  and  real  property  of  the  defend- 
ant, within  his  county,  not  exempt  from  levy  and  sale  by  virtue 
of  an  execution,  as  will  satisfy  the  plaintiff's  demand,  with  the 
costs  and  expenses."  This,  in  terms,  provides  for  a  levy  upon 
real  property,  and  admits  of  the  distinction  between  the  prop- 
erty itself  and  an  interest  in  the  property,  and  suggests  that  the 
authority  to  levy  upon  the  real  property  of  the  defendant  is  no 
authority  to  levy  upon  the  real  property  of  another  in  which 
the  defendant  has  only  some  interest  less  than  a  legal  estata 
But  section  645  was  added ;  it  was  a  new  provision,  and 
declared  that  "  The  real  property  which  may  be  levied  upon 
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by  virtue  of  a  warrant  of  attachment,  includes  any  interest  in 
real  property,  either  vested  or  not  vested,  wliich  is  capable  of 
being  aliened  by  the  defendant." 

The  interest  of  the  defendant  under  this  contract  for  the 
purchase  of  the  land  comprises  the  actual  possession,  the  right 
of  possession,  and  the  right  to  acquire  the  right  of  property. 
It  is  a  valuable  interest,  and  is  alienable. 

The  question  whether  the  interest  of  a  person  holding  a 
contract  for  the  purchase  of  land  was  bound  by  a  judgment 
and  could  be  sold  upon  execution,  was,  prior  to  the  Revised 
Statutes,  the  subject  of  frequent  and  conflicting  decisions. 
The  Court  of  Errors,  in  1819,  in  Bogert  v.  Perry  (17  Johns. 
351),  held  that  it  could  not  be,  but  the  Supreme  Court  subse- 
quently held  that  it  could  be,  if  the  holder  of  the  contract  was 
in  possession.  {Jackson  v.  ScoU^  18  Johns.  94;  JacJcson  v. 
Parker,  9  Cow.  73.) 

The  Revised  Statutes  provided  that  such  an  interest  should 
not  be  bound  by  the  docketing  of  any  judgment  or  decree,  nor 
sold  by  execution  issued  thereon.  (1  R.  S.  m.  p.  744,  §  4.) 
The  question,  as  we  learn  from  the  reviser's  notes,  was  one  of 
pubhc  policy,  and  in  order  to  mitigate  the  injustice  of  the  rule 
adopted,  the  following  sections  provided  that  such  an  interest 
might  be  reached  by  means  of  an  action  in  the  nature  of  a 
creditor's  bill. 

These  provisions  are  substantially  re-enacted  in  sections 
1253,  1874,  1875  of  the  Code  of  Civil  Procedure ;  the  corre- 
sponding provisions  of  the  Revised  Statutes  were  repealed  by 
chapter  245,  Laws  of  1880. 

Section  1253  provides  that  "the  interest  of  a  person  holding 
a  contract  for  the  purchase  of  real  property,  is  not  bound  by 
the  docketing  of  a  judgment,  and  cannot  be  levied  upon  or 
sold  by  virtue  of  an  execution  issued  upon  a  judgment"  It 
is  thence  argued  by  the  defendant  that  the  interest  in  question 
cannot  be  attached.  But  the  argument  is  untenable  if  tliis 
section  and  section  645  are  reconcilable  one  with  the  other. 

It  does  not  necessarily  follow  that  a  provision  as  to  the  effect 
of  a  judgment  and  execution  in  the  absence  of  an  attachment^ 
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controls  other  provisions  as  to  their  effect  when  aided  by  an 
attachment.  Section  1370  prescribes  the  requisites  of  an  exe- 
cution where  a  warrant  of  attachment  issued  in  the  action  has 
been  levied  by  the  sheriff.  Section  708,  subdiv,  2,  prescribes 
the  duty  of  the  sheriff  to  whom  such  an  execution  is  issued* 
He  does  not  re-levy  upon  any  of  the  attached  property,  the 
execution  simply  authorizes  him  to  sell  it. 

There  are  valid  reasons  why  an  attachment  should  reach  the 
interest  of  a  holder  of  a  contract  for  the  purchase  of  land. 
He  may  be  a  non-resident  and  never  come  within  the  state,  so 
that  personal  service  can  be  made  upon  him.  In  such  case 
the  personal  judgment  which  must  precede  a  judgment  cred- 
itor's action  cannot  be  obtained.  But  if  his  interest  can  be 
seized  upon  attachment,  jurisdiction  of  that  interest  can  be 
obtained  and  it  can  be  disposed  of  to  satisfy  the  domestic 
creditor.  (Code  C.  P.  §  707.)  The  reasons  which  with- 
draw the  interest  in  question  from  the  binding  force  of  a  judg- 
ment and  execution  are  technical,  and  the  relaxation  of  the 
rule  in  the  case  of  attaclmients  seems  to  be  in  the  interest  of 
substantial  justice.  The  letter  of  section  645  permits  this 
attachment ;  other  provisions  show  the  policy  of  the  law  to  be 
to  extend  the  scope  of  tliis  remedy ;  it  can  scarcely  be  doubted 
that  when  the  f  ramers  of  section  645  employed  the  words  "  any 
interest  in  real  property"  to  indicate  what  was  attachable,  that 
this  peculiar  interest  whidi  had  engaged  the  attention  of  the 
courts  and  legislature  was  considered  ;  and  if  we  concede  that 
it  was  not,  it  would  still  remain  to  be  held  that  if  it  had  been 
considered  the  language  of  the  section  would  have  been  differ- 
ent. It  was  held  in  Wright  v.  Douglass  (2  N.  Y.  376),  in 
reference  to  the  provision  for  the  attachment  "of  all  the  estate 
real  and  personal  of  such  corporation,"  that  "  the  statute  in 
terms  applies  to  an  equitable  as  well  as  a  legal  interest  in 
lands."  Section  645  does  not  appear  to  be  less  comprehensive, 
and  we  see  no  reason  why  we  should  narrow  its  scope  by 
construction. 

There  is  a  provision  in  the  contract  that  the  vendee  will  not 
assign  the  same  without  the  written  consent  of  the  vendors ; 
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this  provision  concedes  the  alienable  quality  of  the  interest 
and  provides  by  the  personal  covenant  of  the  vendee  against 
it.  Such  a  covenant  is  not  broken  where  the  transfer  is  by  the 
operation  of  a  judgment.  {Jackson  v.  SUvemail^  16  Johns. 
278 ;  Jackson  v.  Corliss^  7  id.  531  ;  Smith  v.  Putm/o/m^  8 
Pick.  221.)  The  defendant  has  not  assigned.  {Roosevelt  v. 
Hopkins,  33  N.  Y.  81.) 

The  judgment  of  the  General  Term  should  be  reversed,  with 
costs,  and  the  interlocutory  judgment  of  the  Special  Term 
aflBrraed,  with  costs  of  the  General  Term. 

All  concur,  except  Haight  and  Bbown,  JJ.,  dissenting. 

Judgment  accordingly. 
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Emoby  J.  Bishop,  Kespondent,  v.  Aobicultural  Iksubakce 
Company,  of  Watertown,  N.  Y.,  Appellant. 

A  party  to  a  contract,  containing  a  provision  that  it  shall  not  be  modified 
or  changed,  except  by  a  writing  signed  by  him,  may  by  conduct  estop 
himself  from  enforcing  the  provision  against  a  party  who  has  acted  in 
reliance  upon  such  conduct.  He  may  also  be  estopped  by  the  acts  of  an 
agent  who  possesses,  or  whom  he  has  held  out  to  possess,  his  power  in 
respect  to  the  provision. 

A  policy  of  fire  insurance  issued  by  defendant  contained  a  clause  that  in  case 
of  disagreement  as  to  amount  of  loss,  the  same  shall  be  ascertained  by  two 
appraisers,  the  insured  and  defendant  each  selecting  one,  who  were  to 
select  "a  competent  and  disinterested  umpire."  The  policy  also  con- 
tained a  condition  requiring  proofs  of  loss  to  be  furnished  within  sixty 
days  after  the  fire,  also  a  provision  that  the  company  should  not  be  held 
to  have  waived  any  provision  or  condition  of  the  policy  or  the  forfeiture 
by  any  act,  requirement  or  proceeding  on  its  part  relating  to  an 
appraisal.  In  an  action  upon  the  policy  it  appeared  that  the  property 
insured  was  destroyed  by  fire  October  15,  1887.  Defendant  was  noti- 
fied, and  on  October  twenty-first  its  general  agent  and  adjuster  called  on 
plaintiff;  they  nut  agreeing  as  to  the  amount  of  loss,  entered  into  a  writ- 
ten agreement  appointing  appraisers;  the  agent  at  the  time  stated  to 
plaintiff  that  proofs  of  the  loss  need  not  be  furnished  as  the  damages 
would  soon  be  settled.  On  November  twenty-eighth  the  appraiser 
appointed  by  plaintiff  declined,  to  act.  On  December  twenty-second 
plaintiff  telegraphed  L.,  the  appraiser  appointed  by  defendant,  that  he 
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had  secured  another  appraiser.    L.  appointed  December  thirtieth  for 
making  an  appraisal.     At  that  date  the  name  of  N.,  the  new  appraiser, 
was  inserted  in  the  agreement  by  L.    The  two  appraisers  failed  to  agree, 
and  Q.  as  the  jury  found  refused  to  agree  upon  a  *'  disinterested  umpire. 
Held,  that  the  condition  as  to  proofs  of  loss  was  waived;  and  that  plain 
tiff  was  entitled  to  recover. 


>f 


(Argued  December  21,  1891;  decided  January  20,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  25,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

This  was  an  action  upon  a  policy  of  insurance  issued  by  the 
defendant  to  plaintiff  upon  his  barn  and  contents. 

October  16,  1887,  the  plaintiff's  bam  and  its  contents  were 
destroyed  by  fire,  at  which  time  the  property  was  insured  by 
the  defendant  for  $3,100,  under  a  policy  known  as  "  Standard 
Fire  Insurance  Policy  of  the  State  of  New  York." 

October  seventeenth,  the  plaintiff  gave  personal  notice  of 
the  loss  to  Samuel  E.  Clark,  defendant's  local  agent,  who 
effected  the  insurance,  and  requested  him  to  inform  the  defend* 
ant  of  the  fire,  which  he  agreed  to  do,  and  immediately  did. 
On  the  twenty-first  of  that  month,  Addice  E.  Dewey,  defend- 
ant's general  agent  and  adjuster,  called  on  the  plaintiff  pursu- 
ant to  the  notice,  and  had  an  interview  about  settling  the  loss. 

The  plaintiff  testified,  and  in  this  he  was  not  disputed,  that 
the  liability  of  the  defendant  was  not  denied,  the  only  contro- 
versy being  over  the  value  of  the  property  destroyed,  which  it 
was  agreed  should  be  appraised  pursuant  to  the  following  pro- 
vision in  the  policy :  "  In  the  event  of  disagreement  as  to  the 
amount  of  loss,  the  same  shall,  as  above  provided,  be  ascer- 
tained by  two  competent  and  disinterested  appraisers,  the 
assured  and  this  company  each  selecting  one,  and  the  two  so 
chosen  shall  first  select  a  competent  and  disinterested  umpire ; 
the  appraisers  together  shall  then  estimate  and  appraise  the 
loss,  stating  separately  sound  value  and  damage,  and,  failing  to 
agree,  shall  submit  their  differences  to  the  mnpire ;  and  the 
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award,  in  writing,  of  any  two  shall  determine  die  amount  of 
such  loss ;  the  parties  thereto  shall  pay  the  appraiser  respect- 
ively selected  by  them,  and  shall  bear  equally  the  expenses  of 
the  appraisal  and  umpire." 

The  plaintiff  and  the  defendant,  by  its  general  agent  and 
adjuster,  on  that  day  entered  into  a  written  contract,  of  which 
the  following  are  the  material  parts : 

"  It  is  hereby  agreed  by  Emory  J.  Bishop,  of  "West  Barre, 
of  the  iirst  part,  and  the  Agricultural  Insurance  Company,  of 
Watertown,  New  York,  of  the  Second  part,  that  David  I. 
Langworthy,  togetlier  with  Charles  II.  Headley  (with  a  third 
person,  to  be  appointed  by  them  before  the  appraisal,  who 
shall  umpire  on  matters  of  difference  only),  shaU  appraise  and 
estimate,  at  the  actual  cash  value,  the  damage  by  iire  on  the 
15th  day  of  October,  1887,  to  the  property  belonging  to  said 
Emory  Bishop  as  specified  herein,  which  appraisement  or  esti- 
mate by  them,  or  any  two  of  them,  in  writing,  as  to  the 
amount  of  such  loss  or  damage,  shall  be  binding  on  both 
parties ;  it  being  understood  that  this  appointment  is  without 
reference  to  any  other  question  or  matter  of  difference  within 
the  terms  and  conditions  of  the  insurance,  and  is  of  binding 
effect  only  as  far  as  regards  the  actual  cash  value  of,  or  damage 
to,  such  property."  ♦  *  *  "  returning  said  damage  in  the 
form  of  a  detailed  statement  and  in  accordance  with  this 
agreement." 

The  plaintiff  selected  Charles  H.  Headley  and  the  defendant 
David  I.  Langworthy  for  appraisers. 

November  fourth,  Langworthy  called  on  Headley  at  Medina, 
a  village  ten  miles  from  the  plaintiff's  residence,  for  the  pur- 
pose of  first  selecting  an  umpire,  and  then  going  to  the  scene 
of  the  fire  and  appraising  the  value  of  the  property  destroyed* 
Headley,  being  on  that  day  engaged  in  a  law  suit,  declined  to 
proceed  with  the  business,  but  agreed  that  he  would  on  some 
day  thereafter.  Langworthy  and  defendant's  local  agent  then 
called  on  the  plaintiff  at  his  home,  and  made  some  investiga- 
tion into  the  value  of  the  property  destroyed.  Nothing  further 
was  done  until  November  twenty-eighth,  when  Headley  wrote 
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Langworthj  declining  to  act  as  an  appraiser,  and  thereupon  the 
latter  wrote  that  fact  to  the  plaintiff  and  requested  the  selec- 
tion of  another.  December  twenty-second  the  plaintiff  tele- 
graphed Langworthy  that  he  had  secured  another  appraiser, 
and  asked  when  he  would  make  the  appraisal.  Thereupon 
Langworthy  appointed  December  thirtieth,  pursuant  to  which 
he  met  the  plaintiff  at  Medina,  and  Alderson  ^ixon  was 
selected  in  the  place  of  Headley  and  his  name  inserted  in  the 
written  agreement.  Nixon  and  Langworthy  separated  on  that 
day  without  agreeing  upon  an  umpire.  Nothing  further  was 
done  in  the  matter  until  January  24,  1888,  when  Langworthy 
inquired  of  Nixon  by  letter,  why  he4iad  not  heard  from  him, 
and  suggested  that  the  matter  should  be  closed  up.  February 
6, 1888,  proofs  of  loss  sufficient  in  form  and  substance  were 
served  on  the  defendant,  but  were  rejected  on  the  sole  ground 
that  they  were  not  served  witliin  sixty  days  after  the  fire. 

February  twenty-third  Langworthy  again  wrote  Nixon  sug- 
gesting that  the  appraisal  should  be  closed,  but,  hearing  noth- 
ing, again  wrote  on  March  twelfth,  insisting  on  the  same  thing. 
April  fourth  Langworthy  met  Nixon  at  Medina,  and  sug- 
gested different  persons  to  act  as  umpire.  On  that  day  Nixon 
informed  Langworthy  that  he  had  been  directed  by  the  plain- 
tiff not  to  correspond  with  him,  and  that  he  should  have  notli- 
ing  further  to  do  with  making  an  appraisaL 

Further  facts  are  stated  in  the  opinion. 

A.  JI.  Sawyer  for  appellant.  The  defendant's  motion  for 
a  nonsuit  should  have  been  granted  upon  the  ground  that  no 
proofs  of  loss  were  served  upon  the  defendant  within  the  sixty 
days  required  by  the  conditions  of  the  policy,  and  that  the 
time  to  serve  such  proofs  of  loss  was  never  extended  by  the 
company  in  writing.  (Laws  of  1886,  chap.  488;  Avery  v. 
Ward,  150  Mass.  160 ;  Laws  of  188Y.  chap.  429 ;  WaJ^h  v. 
//.  K  Ins.  Co.,  73  N.  Y.  5  ;  Marvin  v.  U.  L.  Ins.  Co,,  85  id. 
278 ;  Catoir  v.  Ins.  Co.,  33  N.  J.  L.  487 ;  Ilanklns  v.  R.  Ins. 
Co.,  70  "Wis.  1 ;  Kyte  v.  Ass.  Co.,  144  Mass.  43 ;  Mclntyre 
V.  Ins.   Co.^  52  Mich.  188 ;  CUo/ver  v.  Ins.  Co.,  65  id.  527 ; 
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JE7W8  V.  Ins,  Co,,  67  Cal.  62L)  The  defendant's  motion  for 
a  nonsuit  should  have  been  granted  upon  the  ground  that  an 
appraisal  of  the  property  destroyed  by  the  fire  was  required, 
pursuant  to  the  terms  of  the  policy,  by  the  defendant,  and 
that  no  such  appraisal  had  been  had,  and  that  the  loss,  there- 
fore, was  not  due  or  payable  when  this  action  was  commenced. 
{D.  <&  H,  a  Co.  V.  P.  C  Co.,  50  K  Y.  250,  263 ;  ScoU  v. 
Avery,  5  H.  L.  Cas.  811  ^  Davenport  v.  Z.  7.  Ins,  Co,,  10 
Daly,  535 ;  United  States  y.  Robeson,  9  Pet.  319 ;  Byron  v. 
Law,  109  N.  Y.  291 ;  Alt/rnan  v,  AUman,'  5  Daly,  436 ; 
WTiitman  y.  Mayor,  etc,,  21  Hun,  117 ;  0,  S,  L,  cfe  D,  Co,  v. 
C,  U,  Ass,  Co.,  66  Cal.  253 ;  Wolfw.  £,<&£,(&  G.  Ins.  Co.,  50 
N.  J.  L  453 ;  Hudson  v.  McCartney,  33  Wis,  331.)  It  was 
the  duty  of  the  plaintiff,  seeking  the  enforcement  of  the  con- 
tract of  in^rance,  to  show  that  everything  had  been  done  on 
his  part  which  could  be  done  to  secure  an  appraisal  of  the  loss 
and  damage,  and  until  he  had  shown  this,  in  the  absence  of 
«uch  appraisal,  he  cannot  maintain  an  action  under  the 
contract.  ( United  States  v.  Robeson,  9  Pet.  319,  327 ;  Davenn 
port  v.  L,  I,  Ins.  Co,,  10  Daly,  535 ;  AUrnan  v.  Altman,  6  id. 
436.)  The  evidence  in  this  case  did  not  warrant  the  submis- 
sion to  the  jury  of  the  question  of  whether  the  defendant,  or 
Langworthy,  the  appraiser  nominated  by  the  defendant,  acted 
in  bad  faith  and  prevented  the  carrying  out  of  the  appraisal ; 
and  the  charge  of  tlie  court,  that  if  Langworthy  was  acting  in 
a  captious  manner  with  a  determination  not  to  agree  upon 
anything,  but  to  prevent  an  appraisal,  then  the  plaintiff  will 
not  fail  to  recover  so  far  as  that  branch  of  the  case  is  concerned, 
was  error.  (  WhittaJcer  v.  D,  <J&  H,  C.  Co,,  49  Hun,  400, 405 ; 
Kelly  v.  Frazier,  27  id.  314 ;  WeaTde  v.  Haviland,  42  How. 
Pr.  399,  409 ;  Benedict  v.  Johnson^  2  Lans.  94 ;  Hamilton 
V.  T,  A,  R,  R.  Co,,  53  N.  Y.  27 ;  PoUook  v.  Polloclc,  71  id. 
137,  140 ;  Mason  v.  Lord,  40  id.  477,  484 ;  Halpin  v.  P.  Ins. 
Co.,\\%\^,  165.) 

S.  E.  FiZkins  for  respondent.     The  power  to  adjust  is  the 
power  to  settle.     Dewey's  power  to  adjust  the  loss  includes 
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the  power  to  consent  to  tlie  postponement  of  the  service  of 
the  proofs  of  loss  until  after  the  negotiations  for  settlement 
of  the  loss  have  failed.  {Goodwin  v.  M^  M,  L.  I.  Co,^  73  N. 
Y.  480,  490,  492 ;  Smith  v.  H.  Ins.  Co.,  14  N.  Y.  S.  R.  106, 
114 ;  Kenyan  v.  K.  T.  dk  M.  A.  A.  Co,,  122  K  Y.  262 ;  2 
Wood  on  Ins.  [2d  ed.}  1016 ;  85  N.  Y.  283.)  The  acts  and 
declarations  of  Dewey  and  of  Clark,  both  general  agents  of 
the  company,  estop  it  from  setting  up  as  a  defense  the  failure 
of  plaintiff  to  serve  his  proofs  of  loss  in  the  sixty  days.  {Stil- 
well  V.  M.  Z.  Ins.  Co.,  72  N.  Y.  385 ;  Underwood  v.  F.  J.  S. 
Ins.  Co.,  57  id.  500 ;  Goodwin  v.  M.  M.  L.  I  Co.,  73  id.  481 ; 
Smith  V.  //.  Ins.  Co.,  14  N.  Y.  S.  R.  112;  N.  Y.  <&  N.  IL 
B.  R.  Co.  V.  Schuyler,  34  N.  Y.  68,  69 ;  Titus  v.  G.  F.  Ins. 
Co.,  81  id.  410,  418,  419  \  Prentice  v.  K.  L.  Ins.  Co.,  77  id. 
483 ;  Leslie  v.  K  L.  Ins.  Co.,  63  id.  27,  33  ;  DiUeber  v.  JT. 
Ins.  Co.,  76  id.  567,  572,  573 ;  BHnk  v.  //.  Ins,  Co.,  80  id. 
112  ;  Van  Schorck  v.  N.  F.  L  Co.,  68  id.  434 ;  Mock  v.  li, 
G.  Ins.  Co.,  35  Hun,  75  \  Stei-n  v.  N,  F.  Ins.  Co.,  89  N.  Y. 
315  ;  Pickner  v.  Ins.  Co.,  65  id.  207.)  The  last  provision  of 
the  policy  applies  only  to  such  waivers  as  might  otherwise 
be  made  by  agreement  by  the  agents  or  olBcers  of  tlie 
company.  (2  Wood  on  Fire  Ins.  1183.)  The  motion  to 
nonsuit  the  plaintiff  on  the  ground  that  no  appraisal  of  the 
property  has  ever  been  had,  though  required  by  the  terins 
of  the  policy,  was  properly  denied.  {Urhig  v.  W.  C.  F. 
Ins.  Co.,  101  JS".  Y.  365 ;  Mark  v.  N.  F.  Ins.  Co.,  91  id. 
663 ;  13  Hun,  611 ;  39  id.  44 ;  17  K  Y.  491,  496  ;  35 
Barb.  602  ;  39  N.  Y.  377  ;  5  id.  422  ;  Crossly  v.  C.  F.  Ins. 
Co.,  27  Fed.  Rep.  30 ;  C.  U.  Ass.  Co.  v.  Hocking,  115  Penn. 
St.  407 ;  6  Cent.  Rep.  915  ;  8  Allen,  589 ;  Gray  v.  Wilson, 
4  Watts,  41 ;  Mentz  v.  A.  F.  Ins.  Co.,  29  P.  F.  S.  480 ;  Hos- 
tetter  v.  City  of  Pittshurg,  11  Out.  419.)  The  knowledge  of 
Smith,  the  sub-agent,  w^hora  Clark  sent  to  look  at  the  barn  and 
property  of  the  former  fire,  was  the  knowledge  of  the  com- 
pany. (Smith  V.  H.  Ins.  Co.,  14  N.  Y.  S.  R.  106,  109,  110  ; 
47  Hun,  30;  Wyman  v.  P.  M.  L.  J.  Co.,  119  K  Y.  274; 
Keny<m  y.  K  T.  i&  M.  A.  A.  Co.,  122  id.  262 ;  Messleback 
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V.  Iforman  A.  (7.,  Id.  578.)  No  forfeiture  arises  from  the 
non-service  of  proofs  of  loss  within  the  sixty  days.  (Meeyer 
V.  E.  L.  Ins.  Co.y  73  K  Y.  516 ;  Wymcm  v.  P.  M.  Z.  Ins. 
Co.,  119  id.  274 ;  nelme  v.  P.  L.  J.  Co.,  61  Penn.  St.  107 ; 
2  Herman  on  Estoppel,  §  762 ;  IlyaU  v.  Clark,  118  N.  Y, 
563  ;  StiUwiU  v.  M.  L.  Ins.  Co.,  72  id.  886, 392 ;  In  re  Cooper, 
93  id.  207,  512 ;  Underwood  v.  Ins.  Co.,  57  id.  600;  Brink  v. 
H.  F.  Ins.  Co.,  80  id.  108,  112 ;  Goodwin  v.  M.  M.  L.  Ins. 
Co.,  73  id.  480,  496  ;  1  Wood  on  Ins.  929  ;  Pars,  on  Cont.  45 ; 
Herman  on  Est.  §  1208 ;  Titus  v.  G.  F.  Ins.  Co.,  81  N.  Y. 
410-418 ;  Bohey  v.  A.  C.  Ins.  Co.,  120  id.  510-517.) 

FoLLETT,  Ch.  J.  But  three  of  the  many  issues  raised  by  the 
|)leadings  were  contested  at  Circuit :  (1)  Did  the  defendant 
unreasonably,  and  in  bad  faith,  refuse  to  agree  on  an  impartial 
person  to  act  as  umpire  ?  (2)  Is  the  defendant  estopped  by 
its  conduct  from  asserting  as  a  defense  the  fact  that  plaintiff 
failed  to  serve  proofs  of  loss  within  sixty  days  ?  (3)  The  value 
of  the  property  destroyed.  The  only  questions  argued  in  this 
court  arise  on  the  first  and  second  of  these  issues,  and  are  pre- 
sented by  the  motion  for  a  nonsuit  made  at  the  close  of  the 
plaintiff's  evidence,  renewed  at  the  close  of  the  evidence,  by  a 
motion  to  direct  a  verdict  for  the  defendant,  and  by  the  excep- 
tions to  the  charge  and  refusals  to  charge.  The  original  agree- 
ment naming  the  appraisers  was  drafted  by  the  general  agent 
of  the  defendant,  was  signed  by  him  in  behalf  of  the  company, 
and  by  the  plaintiff,  on  the  2l6t  of  October,  1887,  and  was 
delivered  to  the  defendant's  agent  and  taken  away  by  him. 
December  thirtieth,  Langworthy  produced  the  appraisal  con- 
tract at  Medina,  erased  Headley's  name,  and  inserted  Nixon's 
in  its  place.  On  this  occasion  Langworthy  named  three  per- 
sons, any  one  of  whom  he  would  accept  as  lunpire,  all  of 
whom  were  unknown  to  the  plaintiff  and  Nixon,  and  they 
were  unwilling  to  accept  of  either.  Nixon  selected  several 
persons  whom  he  was  willing  to  accept,  but  the  two  appraisers 
separated  without  agreeing  upon  an  umpire,  and  they  never 
reached  an  agreement.     Langworthy  would  not  accept  of  any 
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person  selected  by  Nixon,  and  Nixon  would  not  of  either  of 
the  three  su^ested  by  Langworthy.  On  the  trial,  consider- 
able evidence  was  given  tending  to  show  that  the  persons 
selected  by  Langworthy  had  been  frequently  employed  by 
insurers  as  appraisers  and  umpires,  and  it  was  insisted  that  the 
defendant,  through  its  appraiser,  Langworthy,  refused  to  agree 
upon  '^  a  disinterested  umpire."  If  this  was  true,  the  fact  that 
an  appraisal  had  not  been  made  was  not  a  defense  to  the  action. 
(  Vhrig  V.  WiUiamshurgh  City  Fire  Ins.  Co.,  101  N.  Y.  362.) 
This  question  of  fact  was  submitted  to  the  jury  under  conserva- 
tive instructions,  and  was  found  for  the  plaintiff.  It  cannot 
be  said  that  there  is  no  evidence  in  the  record  which  tends  to 
sustain  this  branch  of  the  verdict.  There  was  no  error  in  the 
refusal  of  the  court  to  charge  in  substance  that  the  defendant 
was  not  bound  by  whatever  Langworthy  did,  or  failed  to  do, 
in  respect  to  the  selection  of  an  umpire.  Langworthy  was  the 
nominee  of  the  defendant,  and  he  owed  a  duty  to  select  an 
umpire,  and  if  he  improperly  neglected  this  duty,  the  conse- 
quences cannot  be  charged  to  the  plaintiflE.  Under  the  evi- 
dence the  court  was  not  required  to  charge  that  Langworthy 
did  not  represent  the  defendant  in  tlie  conduct  of  the 
appraisal. 

Among  other  provisions  contained  in  the  policy,  is  a  clause 
that  the  assured  shall  furnish  proofs  of  loss  to  the  insurer 
within  sixty  days  after  the  fire,  as  is  provided  in  lines  67  to  80 
inclusive  in  the  '^  Standard  Fire  Insurance  Policy  of  the  State 
of  New  York." 

It  is  also  prescribed  by  the  Standard  Policy :  "  This  com- 
pany shall  not  be  held  to  have  waived  any  provision  or  condi- 
tion of  this  policy,  or  any  forfeiture  thereof,  by  any  require- 
ment, act  or  proceeding  on  its  part  relating  to  the  appraisal  or 
to  any  examination  herein  provided  for ;  and  the  loss  shall  not 
become  payable  until  sixty  days  after  the  notice,  ascertain- 
ment, estimate,  and  satisfactory  proof  of  the  loss  herein 
required  have  been  received  by  this  company,  including  an 
award  by  appraisers  when  appraisal  has  been  required ; "  and 
it  is  now  insisted  that  the  defendant,  not  having  waived  ia 
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writing  the  performance  of  the  stipulation,  that  proofs  of  loss 
should  be  furnished  in  sixty  days,  that  no  recovery  can  be  had 
on  the  policy.  A  party  to  a  contract,  containing  a  provision 
that  it  shall  not  be  modified  or  changed  except  by  a  writing 
signed  by  him,  may  by  conduct  estop  himself  from  enforcing 
the  provision  against  a  party  who  has  acted  in  reliance  upon 
the  conduct,  and  so  the  acts  of  an  agent,  who  possesses  the 
power  of  the  principal,  or  who  has  been  held  out  by  the  prin- 
cipal to  possess  his  power,  in  respect  to  the  provision  alleged  to 
have  been  altered  or  changed,  may  also  estop  his  principal. 
(Messdbdck  v.  Ncynnan^  122  N.  Y.  578  ;  Underwood  v.  Farm- 
era'  Joint  Stock  Ins.  Co.,  57  K  Y.  500.)  December  30, 1887, 
more  than  seventy  days  after  the  fire,  the  parties  entered  into 
a  contract  in  writing  to  submit  the  question  of  the  amount  of 
the  loss  to  appraisement,  which  was  a  waiver  of  the  provision 
in  the  policy,  that  proofs  of  loss  must  be  furnished  within 
sixty  days.  The  evidence  warrants  the  inference  that  this 
contract  to  submit  the  amount  of  loss  to  appraisers  was  con- 
tinually in  the  hands  of  defendant,  from  the  date  October 
twenty-first,  when  first  executed,  until  the  time  of  the  trial, 
and  that  the  negotiations  were  not  unknown  to  it.  In  addi- 
tion, the  plaintiff  and  his  wife  testified  without  objection  that 
when  the  general  agent  and  appraiser  of  the  defendant  called 
to  settle  the  loss  and  executed  the  appraisal  agreement,  he  said 
that  proofs  of  loss  need  not  be  furnished,  as  the  damages  would 
be  soon  appraised  and  settled.  This  was  denied  by  the  general 
agent.  The  plaintiff  also  testified  without  objection  that 
defendant's  local  agent,  w*ho  issued  the  policy,  .also  told  him 
after  the  fire  that  it  would  be  unnecessary  to  fumisli  proofs  of 
loss.  This  the  local  agent  denied,  but  these  issues  were  sub- 
mitted to  the  jury  and  found  for  the  plaintiff.  Under 
such  circumstances  the  question  whether  the  defendant  had 
waived  the  presentation  of  proofs  of  loss  was  properly  submit- 
ted to  the  jury  as  a  question  of  fact 

It  may  be  remarked  in  passing  that  no  defense  on  the  merits 
was  presented  to  the  jury,  the  payment  of  the  policy  being 
resisted  solely  on  the  grounds  that  an  appraisement  had  not 
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been  had,  and  formal  proofs  of  lose  had  not  been  served  within 
the  time  limited  by  the  policy. 

The  judgment  should  be  affirmed,  with  costs.  ^ 

All  concur. 

Judgment  affirmed. 


Hedwio  Blaechinska,  Respondent,  v,  Howard  Mission  and 
Home  fo»  Little  Wanderers,  Appellant. 

The  provision  of  the  act  in  relation  to  married  women  (Chap.  00,  Laws  of 
1860,  as  amended  by  chap.  172,  Laws  of  1862),  making  the  property  a 
married  woman  "  acquires  by  her  trade,  business,  labor  or  services,  car- 
ried on  or  performed  on  her  sole  and  separate  account,''  her  separate 
property,  does  not  apply  to  labor  performed  by  her  for  her  husband  and 
she  cannot  make  a  binding  contract  with  him  for  her  services  having  no 
connection  vdth  a  separate  business  and  estate  although  the  same  are  to 
be  rendered  outside  of  her  household  duties.  While  he  cannot  require 
her  to  perform  services  for  him  outside  of  the  household,  such  services 
as  she  does  render,  whether  within  or  without  the  strict  line  of  her  duty, 
belong  to  him,  and  a  promise  to  pay  therefor  is  simply  a  promise  to 
make  her  a  gift,  and  so  is  not  enforceable. 

In  an  action  by  a  married  woman  to  recover  damages  for  injuries  sustained 
through  the  alleged  negligence  of  defendant,  the  plaintiff  was  permitted 
to  testify,  under  objection,  that  before  the  accident  she  did  the  house- 
work and  worked  for  her  husband  as  a  seamstress,  receiving  from 
him  a  weekly  salary,  but  because  of  the  injury  was  no  longer  able  to  do 
this  work.  The  court  charged  that  if  plaintiff  was  entitled  to  recover 
she  could  recover  for  the  loss  of  wages  she  had  sustained.  Held,  error ; 
that  plaintiff  could  recover  actual  damages  only;  and  that  the  consequen- 
tial damages  for  loss  of  her  services,  both  in  the  house  and  as  seamstress, 
could  be  recovered  only  in  a  separate  action  brought  by  her  husband  in 
his  own  name. 

Brooks  V.  Sehicerin  (54  N.  Y.  343),  distinguished. 

Blaeehinska  v.  Howard  Mission,  etc.  (56  Hun,  822),  reversed. 

(Submitted  December  22,  1891;  decided  January  20,  1892.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Conrt,  in  the  first  judicial  department,  entered  upon 
an  order  made  April  22,  1890,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 
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The  plaintiff,  a  married  woman,  brought  this  action  to 
recover  from  the  defendant,  a  charitable  corporation,  the  dam- 
ans that  she  claiuiB  to  have  sustained  through  its  allied 
negligence  in  maintaining  a  broken  cover  over  a  coal-hole  in  a 
public  sidewalk,  which  caused  her  to  fall  and  break  her  arm. 
The  pleadings  presented  the  usual  issue  as  to  the  negligence 
of  each  party,  and  the  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  five  hundred  dollars. 

Further  facts  are  stated  in  the  opinion. 

Horace  H.  Chittenden  for  appellant.  In  this  action  dam- 
ages by  reason  of  loss  of  wages  which  had  been  previously 
paid  plaintiff  by  her  husband  for  services  cannot  be  recovered. 
\c6Uman  v.  Burr,  93  N.  Y.  17;  Filer  v.  N.  T.  C.  H.  li. 
Co,^  49  id.  47 ;  WhiUaker  v.  Whittaker^  52  id.  368 ;  Dawson 
V.  City  of  Trcy^  49  Hun,  322.)  These  damages,  to  be  recover- 
able, must  be  pleaded.    {Oumb  v.  R.  JS.  Co.^  114  N.  Y.  411.) 

Ezekiel  Fixman  for  respondent.  Tlie  testimony  offered  by 
plaintiff  as  to  the  receipt  by  her  of  wages  was  properly  received, 
and  the  exception  of  defendant  to  its  reception  was  not  well 
taken.  (Laws  of  1860,  chap.  90 ;  Reyifiolds  v.  lidbinson^  64 
N.  Y.  593.)  A  married  woman,  in  an  action  for  personal 
injuries,  may  recover  for  her  loss  of  earnings  arising  out  of 
her  employment  other  than  her  household  duties.  (Brooks  v. 
SchweAn^  54  N.  Y.  343 ;  Birheck  v.  Ackroyd^  74  id.  356 ; 
Reynolds  v.  Robinson^  64  id.  593.)  This  court  will  not  review 
the  decision  of  a  jury  upon  the  facts.  {McCfrath  v.  iT.  M. 
Bank,  104  N.  Y.  417.)      • 

Vann,  J.  Upon  the  trial  of  this  action  the  plaintiff  testified 
that  at  the  time  she  was  injured  she  was  living  witli  her  hus- 
band, a  custom  tailor,  for  whom  she  worked  as  a  seamstress. 
She  was  then  asked  by  her  counsel :  "  Were  you  in  receipt  of 
a  salary  from  him  ? "  And  under  objection  answered :  "  Yes, 
I  received  a  salary  of  five  and  six  dollars  a  week,  and  I  did  all 
the  housework  and  now  I  can't  do  it  and  I  must  have  help,  I 
used  to  do  very  good  tailoring,  but  I  can't  do  it  now."     On 
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her  cro8&-examination  she  testified  that  she  used  the  money 
thus  earned  by  lier  for  tlie  children  and  the  general  support  of 
the  family.  .It  did  not  appear  that  she  had  any  separate  estate 
or  business.  The  court  charged  the  jury  that  the  plaintifi,  if 
she  could  recover  at  all,  was  entitled  "  to  recover  for  the  loss 
of  wages  which  she.  has  sustained."  The  exceptions  taken  by 
the  defendant  to  these  rulings  present  the  only  question  that 
we  are  asked  to  decide  on  this  appeal.  The  learned  Greneral 
Term  affirmed  the  judgment  of  the  Circuit  on  the  ground  that 
the  money  which  the  plaintifi  had  been  accustomed  to  receive 
from  her  husband  for  services  rendered  outside  of  her  house- 
hold duties,  was  her  own  property  and  that  the  loss  of  the 
salary  could  be  given  in  evidence  as  an  element  of  damage  the 
same  as  if  she  had  been  working  for  a  stranger.  The  only 
cases  cited  in  support  of  this  conclusion  are  Brooks  v.  Schwerin 
(54  N.  T.  343),  and  Reynolds  v.  liobinson  (64  id.  589). 

The  enabling  act  of  1860  (L.  1860,  ch.  90,  as  amended  by 
L.  1862,  ch.  172),  makes  separate  property  out  of  that  which  • 
a  married  woman  "  acquires  by  her  trade,  business,  labor  or 
services,  carried  on  or  performed  on  her  sole  and  separate 
account."*  As  the  husband  is  entitled  to  tlie  services  of  his 
wife  at  common  law,  it  has  uniformly  been  held  that  the  stat- 
ute does  not  apply  to  labor  performed  by  her  for  him  in  his 
household,  even  if  it  is  of  somewhat  extraordinary  character. 
{Reynolds  v.  Robinson,  64  N.  Y.  589 ;  Coleman  v.  Burr,  93 
id.  17.) 

But  the  husband's  right  to  the  services  of  his  wife  is  not 
limited  to  those  performed  for  him  in  his  house,  for  when  she 
works  for  him  out  of  doors  upon  his  farm,  she  is  entitled  to 
no  pecuniary  compensation,  and  his  written  promise  to  pay 
her  therefor  is  without  consideration.  {WhitaJcer  v.  Whit- 
aker,  52  N.  Y.  368,  371.)  When  she  works  with  her  husband 
for  another  and  their  joint  earnings  are  used  to  support  the 
family,  if  there  is  no  special  contract  that  she  is  to  receive  the 
avails  of  her  labor,  they  belong  to  him  and  he  is  entitled  to 
recover  their  value.  {BirJcbech  v.  Ackroydj  74  N.  Y.  366 ;  8. 
(7.,.11  Hun,  365 ;  Beau  v.  Kiah,  4  id.  171.) 
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Until  recently  the  power  of  a  married  woman  to  make  gen- 
eral contracts,  not  relating  to  labor  to  be  "  performed  on  her 
sole  and  separate  account,"  depended  upon  the  act  of  1860, 
and  the  possession  of  a  separate  estate,  or  engagement  in  a 
separate  business,  was  essential  to  their  validity,  although  she 
might  become  liable  through  her  representations  by  estoppeL 
{Lindermcm  v.  Farquha/rson^  101  N.  Y.  434 ;  Frecking  v. 
Holland^  53  id.  422 ;  Com  Fai^hange  Ins,  Co.  v.  Babcock^  47 
id.  6X3 ;  Bodine  v.  Killeen^  53  id.  93.) 

In  1884  her  powers  were  amplified  so  that  she  may  now 
enter  into  contracts  to  the  same  extent,  with  like  effect  and  in 
the  same  form  as  if  unmarried,  whether  such  contracts  relate 
to  her  separate  estate  or  not,  but  this  enlargement,  of  her  rights 
does  not  extend  to  any  contract  between  herself  and  her  hus- 
band.    (L.  1884,  ch.  381.) 

She  has  further  been  authorized  by  statute  to  convey  lands 
directly  to  and  accept  conveyances  directly  from  her  husband, 
without  the  intervention  of  a  third  person.     (L.  1887,  ch.  537.) 

Under  the  act  of  1860,  she  could  contract  with  her  husband 
in  relation  to  her  separate  estate,  for  as  to  that  she  stood  ^'  at 
law  on  the  same  footing  as  if  unmarried."  {Noel  v.  Kinney, 
106  N.  Y.  74,  78 ;  Stanley  v.  Nat  Union  Bank,  115  id.  122 ; 
Mam/:he8ter  v.  TihbeUs,  121  id.  219;  Suau  v.  Caffe,  122  id. 
308 ;  Third  National  Bank  of  Buffalo  v.  Guenther^  123  id. 
568;  Owen  v.  Cawley^  36  id.  600 ;  Bodine  v.  Killeen,  53 
id.  93 ;  Frecking  v.  Holland,  Id.  422 ;  Knapp  v.  Smithy  27 
id.  277;  Seymour  v.  Fellows,  77  id.  178.) 

The  contract  in  Hendricks  v.  Isaacs  (117  N.  Y.  411)  was 
doubtless  regarded  as  not  relating  to  the  separate  estate  of  the 
wife,  and  on  this  basis  it  is  not  in  conflict  with  the  authorities 
cited  above. 

But  while  she  can  thus  contract  with  her  husband  with  refer- 
ence to  her  separate  property,  can  she  make  a  binding  agree- 
ment with  him  as  to  her  own  services,  to  be  rendered  outside 
of  her  household  duties  and  having  no  connection  with  a 
separate  business  or  estate  ?  In  other  words,  can  she  hire  out 
to  him,  to  work  in  his  store  or  factory,  and  compel  him  to  pay 
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the  price  agreed  upon  for  her  services  ?  If  she  can,  it  follows 
that  the  plaintifi  was  entitled  to  her  earnings  under  the  contract 
that  may  be  implied  from  the  payment  of  wages  to  her  by  her 
husband,  and  her  ability  to  earn  having  been  impaired  by  the 
n^ligence  of  the  defendant,  the  fact  was  properly  proved 
before  and  submitted  to  the  jury.  Otherwise,  the  evidence 
objected  to  was  improperly  received,  and  it  was  error  to  instruct 
the  jury  that  they  might  consider  it  in  assessing  the  damages. 
As  a  man  cannot  make  a  valid  contract  to  pay  his  wife  for 
extraordinary  services  rendered  in  his  household,  or  for  work- 
ing on  his  farm,  how  can  he  make  a  valid  contract  to  pay  her 
for  helping  him  make  clothes  in  his  business  as  a  custom  tailor? 
What  basis  is  there  for  any  distinction  ?  Does  the  statute, 
which  so  modified  the  common  law  as  to  give  to  the  wife  her 
earnings  from  her  own  labor  performed  on  her  "  sole  and 
separate  account,"  contemplate  that  services  for  her  husband 
can  be  performed  on  her  "  sole  and  separate  account,"  unless 
they  have  some  relation  to  a  separate  estate  ?  Under  the  rule 
laid  down  in  Coleman  v.  £u7*r  and  Whitaker  v.  Whitaker 
{supra\  the  words  "  sole  and  separate  account,"  as  used  in  the 
statute,  cannot  mean  simply  an  election  on  the  part  of  the  wife 
to  work  for  her  own  benefit,  regardless  of  whom  the  work  is 
done  for.  In  those  cases  her  election  to  work  for  herself, 
although  manifest,  did  not  take  the  contract  out  of  the  common- 
law  rule.  In  deciding  Whitaker  v.  Whitaker^  the  court  used 
this  significant  language :  "  If  a  wife  can  be  said  to  be  entitled 
to  higher  consideration  or  compensation  because  she  labors  in 
the  field  instead  of  in  her  household  *  *  *  the  law  makes 
no  distinction.  It  never  has  recognized  the  right  to  compen- 
sation from  her  husband  on  account  of  the  peculiar  character 
of  her  services."  It  seems  to  be  the  policy  of  the  legislature, 
as  indicated  by  recent  enactments,  to  relieve  every  married 
woman  of  the  disability  of  coverture  in  contracting  with  any- 
one except  her  husband.  As  to  him,  the  restriction  is  con- 
tinued, except  that  the  formality  of  conveying  real  estate 
through  the  medium  of  a  third  person  is  no  longer  required. 
The  object  of  the  legislature  was  probably  to  protect  the 
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marital  relation,  as  well  as  to  prevent  the  perpetration  of  frauds 
upon  creditors.  Every  experienced  observer  realizes  that  an 
unlimited  right  on  the  part  of  the  wife  to  contract  with  her 
husband,  would  afford  an  easy  cover  for  fraud  and  would  be 
a  perpetual  menace*  to  creditors. 

The  enabling  statutes  do  not  relieve  a  wife  of  the  duty 
of  rendering  services  to  her  husband.  While  they  give  her 
the  benefit  of  what  she  earns,  under  her  own  contracts,  by 
labor  performed  for  anyone  except  her  husband,  her  common- 
law  duty  to  him  remains  and  if  he  promises  to  pay  her  for 
working  for  him,  it  is  a  promise  to  pay  for  that  which  legally 
belongs  to  him.  The  fact  tliat  he  cannot  require  her  to  per- 
fonn  services  for  him  outside  of  the  household  does  not  affect 
the  question,  for  he  could  ^lot  require  it  at  common  law. 
Such  services  as  she  does  render  him,  whether  within  or  with- 
out the  strict  line  of  her  duty,  belong  to  him.  If  he  pays  her 
for  them  it  is  a  gift.  If  he  promises  to  pay  her  a  certain  sum 
for  them,  it  is  a  promise  to  make  her  a  gift  of  that  sum.  She 
cannot  enforce  such  a  promise  by  a  suit  against  him.  We 
think  the  rule  is  well  stated  by  a  recent  writer  when  he  says 
that  the  enabling  acts  do  not  apply  to  the  labor  performed  by 
a  married  woman  "  for  her  husband,  or  bestowed  on  his  busi- 
ness, or  in  his  household,  or  in  his  care,  or  in  the  care  of  his 
family,  for  in  such  cases  it  is  her  marital  duty  and  he  is  not 
liable  to  pay  for  the  services  of  his  wife."  *  (Kelly's  Contracts 
of  Married  Women,  153.)  These  views  are  not  in  conflict 
with  Brooks  v.  Sckwerin  (54  N.  Y.  343).  The  plaintiff  in 
that  case,  a  married  woman,  lived  with  her  husband,  and  took 
charge  of  the  family.  Having  been  injured  by  the  negligence 
of  the  defendant  she  was  allowed  to  show,  under  objection,  on 
the  trial  of  an  action  brought  to  recover  damages  therefor, 
that  she  had  worked  out  and  received  ten  shillings  a  day. 
The  court  refused  to  charge  that  she  could  not  recover  for  her 
time  and  services  while  disabled.  It  was  held  by  three  out  of 
the  five  commissioners  who  participated  in  the  decision  that 
the  evidence  was  competent  and  that  the  request  was  too 
broad  and  was  properly  refused  tor  that  reason. 


1892.]        Blaechinska  v.  H.  Mission  and  Home.  503 

Opinion  of  the  Court,  per  Vann,  J. 

The  distinction  between  that  ease  and  this  is  that  in  the 
fonner  the  wife  worked  for  a  third  person,  while  in  the  latter 
fihe  worked  for  her  husband.  When  she  worked  for  a  stranger, 
it  was  on  her  sole  and  separate  account,'  and  the  enabling  act 
protected  her  contract.  When  she  worked  for  her  husband, 
it  was  on  his  account  and  the  statute  did  not  apply. 

In  Jailer  v.  iT.  Y.  Central  HaUroad  Company  (49  N.  Y. 
47),  a  leading  case  upon  the  subject,  it  was  held  that  a  wife, 
not  engaged  in  business  or  in  performing  labor  on  her  sole  and 
separate  account,  when  injured  by  the  wrongful  act  of  another, 
could  not  recover  consequential  damages  resulting  from  her 
inability  to  labor.  The  court  said  :  "  Her  services  and  earnings 
belong  to  her  husband  and  for  the  loss  of  such  services,  caused 
by  the  accident,  he  may  have  an  action.  *  *  *  Slie  is 
authorised  to  sue  for  any  injury  to  her  person  or  character, 
the  same  as  if  she  were  sole.  This  is  for  the  direct  injury  and 
for  direct  and  immediate  damages,  unless  she  is,  on  her  own 
account  and  for  her  own  benefit,  engaged  in  some  business  in 
which  she  sustains  a  loss." 

While  we  have  considered,  we  have  not  cited,  many  cases 
that  bear  more  or  less  directly  upon  the  general  subject,  but 
have  referred  to  such  as  declare,  limit  and  illustrate  the  law 
relating  to  the  capacity  of  a  married  woman  to  contract  with 
her  husband  in  relation  to  her  own  services.  Applying  the 
law,  as  we  gather  it  from  the  statute  and  the  manifold  decisions, 
to  the  facts  of  this  case  as  now  laid  before  us,  we  think  that 
the  plaintiflE  is  entitled  to  recover  actual  damages  only  and 
that  the  consequential  damages  for  the  loss  of  her  services, 
both  in  the  house  and  in  the  shop,  should  be  recovered  by  her 
husband  in  a  separate  action  brought  in  his  own  name.  The 
damages  for  the  injury  to  her  person  belong  to  her,  because 
the  statute  has  given  them  to  her,  but  the  damages  for  the  loss 
of  her  services  belong  to  him,  because  tlie  common  law  gave 
them  to  him  and  the  statute  has  not  taken  them  away. 

The  judgment  should  be  reversed  and  a  new  trial  granted 
with  costs  to  abide  the  event 

All  concur. 

Jud  gment  reversed. 
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entitle  him  to  a  judgment  must  be  pleaded. 

No  presumption  can  be  indulged  in  that  a  defendant  has  failed  in  his  duty 
or  omitted  to  perform  his  contract  obligation. 

In  an  action  upon  an  alleged  indebtedness  an  allegation  in  the  complaint 
of  non-payment  is  essential. 

This  is  not  affected  by  the  rule  that  payment  must  be  pleaded  as  an 
affirmative  defense,  and  cannot  be  proved  under  the  general  issue,  but 
the  rule  simply  modifies  the  general  rule  of  pleading  so  that  the  aver- 
ment of  payment  is  not  put  in  issue  by  a  general  denial. 

To  constitute  a  cause  of  action  against  a  railroad  company  under  the 
General  Kallroad  Act  (g  18,  chap.  140,  Laws  of  1850,  as  amended  by  chap. 
198,  Laws  of  1876),  to  recover  the  amount  of  an  award  for  land  taken  by 
it  for  railroad  purposes,  it  is  necessary  that  the  final  order  confirming  the 
award  of  the  commissioners  of  appraisal,  or  a  certified  copy  thereof, 
should  be  recorded  in  the  county  clerk's  office. 

An  allegation,  therefore,  in  the  complaint  in  such  an  action  of  such 
recording  is  essential,  so  also  is  an  averment  that  the  defendant  has 
failed  to  pay  the  award  or  is  indebted  to  plaintiffs  therefor. 

The  complaint  in  such  an  action  alleged  the  incorporation  of  defendant,  the 
presentation  by  it  of  a  petition  for  the  appointment  of  commissioners, 
their  appointment  and  report  of  amount  to  be  paid  plaintiff,  the  con- 
firmation thereof  on  defendant's  motion,  and  that  defendant  subse- 
quently appealed  from  said  order  to  the  General  Term,  where  it  was 
affirmed.  Then  followed  a  prayer  for  judgment  for  the  amount  of  the 
award  and:  costs.  There  was  no  allegation  that  defendant  had  failed 
or  omitted  to  pay  the  award  or  was  indebted  to  plaintiff.  Defendant 
demurred  to  the  complaint  as  not  stating  facts  sufficient  to  constitute  a 
cause  of  action,  and  the  demurrer  was  overruled.    Beld,  error. 

Salisbury  v.  Siinson  (10  Hun,  342),  overruled. 

The  complaint  did  not  expressly  allege  that  the  order  confirming  the 
report  of  the  commissioners  had  been  recorded  as  required  by  said  act  to 
create  a  debt  against  defendant.  It  did  allege,  however,  that  the  order 
had  been  " entered,"  and  the  paragraph  closed  with  this  clause:  "To 
which  order  or  its  record  plaintiffs  beg  leave  to  refer."  Held^  that  the 
word  "entered"  was  properly  used  as  synonomous  with  "recorded;" 
and  so,  that  the  complaint  in  this  respect  was  sufficient. 

Lent  V.  y.  r,  <Sb  M.  B.  Co,  (55  Hun,  181),  reversed. 

(Argued  October  20,  1891;  decided  January  26,  1892.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  December  9,  1889,  which  affirmed  a  judgment  of 
the  Special  Term  entered  upon  an  order  overruling  a  demurrer 
to  the  complaint 

This  action  was  brought  upon  an  award  of  commissioners  of 
appraisal,  appointed  on  application  of  defendant  to  appraise 
lands  of  John  E.  Lent,  to  be  taken  by  defendant  for  railroad 
purposes. 

The  complaint  alleges  the  incorporation  of  the  defendant. 
The  presentation  to  the  Supreme  Court  pursuant  to  the  stat- 
ute of  this  state  of  a  petition  by  said  railroad  company  asking 
for  the  appointment  of  commissioners  to  ascertain  and  appraise 
the  compensation  to  be  made  to  plaintiff  John  R  Lent  and 
others  for  certain  real  estate  which  said  corporation  desired  to 
take  for  railroad  purposes. 

The  appointment  of  commissioners  and  of  Henry  M.  Tay- 
lor as  special  guardian  for  said  Lent  in  said  proceedings,  and 
a  report  by  said  commissioners  that  the  amount  which  ought  to 
be  paid  to  said  Lent  for  said  real  estate  was  the  sum  of  $14,270, 
and  to  said  special  guardian  for  costs  and  expenses,  the  sum 
of  $300. 

That  said  report  was  upon  motion  of  the  railroad  company 
confirmed,  and  an  order  entered  directing  said  company  to 
pay  said  sums  to  said  Henry  M.  Taylor,  special  guardian  of 
said  Lent.  That  subsequently  said  defendant  appealed  to  the 
General  Term  from  said  order,  and  that  said  report  and  order 
had  been  upon  such  appeal  duly  affirmed.  These  allegations 
were  followed  by  a  prayer  for  judgment  for  the  amount  of 
the  award  and  costs.  The  defendant  demurred  to  the  com- 
'  plaint  upon  the  grounds  : 

(1)  That  the  plaintiflE  had  not  legal  capacity  to  sue.  (2) 
That  there  was  a  non-joinder  of  parties  plaintiff.  (3)  That 
there  was  a  defect  of  parties  plaintiff.  (4)  That  causes  of 
action  were  improperly  united.  (5)  That  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
SioKELS — ^VoL.  LXXXV.        64 
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Jiobert  7^.  Wilkinson  for  appellant.  It  appears  on  the  face 
of  the  complaint  that  the  plaintiff  had  no  legal  capacity  to  Bue. 
(3  R.  S.  [8th  ed.]  1743,  §  14.)  The  demurrer  should  have 
been  sustained,  because  the  plaintiffs  seek  to  recover  in  one 
complaint  and  in  one  action  upon  two  distinct  and  separate 
causes  of  action,  belonging  to  different  persons,  and  different 
in  kind.  {Ilynes  v.  K  L.  <&  T.  Co.,  31  N.  Y.  S.  R.  136 ; 
9  N.  Y.  Supp.  260;  Gray  v.  Rothschild,  112  N.  Y.  668; 
Wood  V.  Perry,  1  Barb.  114;  Mann  v.  MarsJij  35  id.  68.) 
The  complaint  is  fatally  defective,  because  it  contains  no  alle- 
gation of  any  breach  of  the  defendant's  contract  or  obligation 
to  pay  the  amount  of  the  award,  or  any  neglect,  omission  or 
refusal  by  it  to  comply  with  the  order  confirming  the  award. 
(1  Chitty's  PI.  325  ;  2  Walt's  Law  &  Pr.  318 ;  Witherhead  v. 
Allen,  4  Abb.  Ct.  App.  Dec  628,  634 ;  Van  Geisen  v.  Van 
Giesen,  12  Barb.  520;  10  N.  Y.  316;  Ketelias  v.  Myers:, 
19  id.  231-233 ;  Tracy  v.  Tracy,  20  Civ.  Pro.  Rep.  98  ; 
Merwin  v.  Hamilton,  i3  J.  &  S.  244,  253;  Moffet  v. 
SackeU,  18  K  Y.  622 ;  Betts  v.  Bache,  14  Abb.  Pr.  279, 
284;  Cndlipp  v.  Whipple,  11  J.  &  S.  610;  Code  Civ.  Pro. 
§§  420, 1212.)  The  complaint  is  also  fatally  defective  because 
it  does  not  allege  compliance  by  the  plaintiffs  with  certain  pro- 
visions of  tlie  General  Railroad  Law,  upon  which  their  right 
of  action  depends.  (3  R.  S.  [8th  ed.]  1745,  §  17;  Laws  of 
1876,  chap.  198;  In  re  R.  i&  C,  R.  R.  Co.,  67  N.  Y.  242; 
Code  Civ.  Pro.  §3374;  Laws  of  1866,  chap.  546,  §15; 
Laws  of  1871,  chap.  560.) 

TLenry  M.  Taylor  for  respondents.  An  objection  under 
section  488  of  the  Code  must  point  out  specifically  the  par- 
ticular defect  relied  upon,  "  otherwise  it  may  be  disre- 
garded"— and  it  is  not  sufficient  to  state  them,  without 
specifying  the  defect  relied  on.  These  grounds  are  not  stated 
in  compliance  with  section  490,  and  the  objection  should  be 
disregarded.  (Code  Civ.  Pro.  §  490.)  The  cause  of  action  in 
favor  of  John  R.  Lent,  and  the  cause  of  action  in  favor  of 
Henry  M.  Taylor,  as  special  guardian  of  John  R.  Lent,  have 


1892.]  Lent  et  aL  v.  N.  T.  &  M.  E.  Co.  507 

Opinion  of  the  Court,  per  Brown,  J. 

been  properly  united.  (Code  Civ.  Pro.  §  449 ;  Sh^herd  v. 
M.  R,  Co.^  117  N.  T.  450.)  The  complaint  states  facts  suffi- 
cient to  constitute  a  cause  of  action,  {In  re  H,  <&  C.  H.  H. 
Co.,  67  N.  Y.  242 ;  8  Ilun,  35.)  The  claim  that  the  amend- 
ment of  May  6,  1876,  to  section  18  of  the  Kailroad  Act,  has 
changed  the  effect  of  confirmation  of  the  report,  when  made 
on  motion  of  the  railroad  company,  is  not  well  founded.  (2  R 
S.  [7th  ed.]  1585,  §  6.)  The  complaint  properly  alleges  the 
confirmation  of  the  report  of  the  commissioners  of  appraisal  on 
motion  of  defendant  and  the  record  of  the  order.  (67  N. Y.  248 ; 
Marie  v.  Garrison'^  83  id.  23 ;  Zabriskie  v.  Smith,  13  id.  330.) 

Bbown,  J.  It  is  provided  by  section  seventeen  of  the  Gen- 
eral Kailroad  Act  in  reference  to  the  talking  of  land  for  rail- 
road purposes  tliat  upon  the  report  of  the  commissioners  of 
appraisal  being  made,  the  railroad  company  shall  give  notice 
to  the  parties  to  be  affected  by  the  proceeding  for  the  confir- 
mation of  such  report  and  the  court  shall  thereupon  confirm 
the  same  and  make  an  order  containing  a  recital  of  the  sub- 
stance of  the  proceedings,  a  description  of  the  real  estate,  and 
a  direction  to  whom  the  money  shall  be  paid,  or  in  what  bank 
and  in  what  manner  it  shall  be  deposited. 

Prior  to  1876  it  was  provided  in  section  18,  that  a  certified 
copy  of  the  order  confirming  the  report  should  be  recorded  at 
full  length  in  the  clerk's  office  of  the  county  in  which  the 
land  described  in  the  order  was  situated,  and  thereupon  and 
upon  payment  or  deposit  of  the  sum  to  be  paid  as  compensa- 
tion for  the  land  and  for  costs,  etc.,  the  title  should  vest  in  the 
company. 

Under  the  section  quoted  this  court  decided  in  the  Matter 
of  the  lihinehech  and  Connecticut  i?.  H.  Co,  (67  N.  Y.  242), 
that  the  confirmation  of  the  report  created  reciprocal  rights 
between  the  company  and  the  land  owner  and  put  it  beyond 
the  power  of  the  company  thereafter  to  abandon  the  proceed- 
ings and  that  the  order  of  confirmation  operated  as  a  judgment 
binding  both  parties.  This  result  followed  the  conclusion 
drawn  from  the  construction  given  the  sections  of  the  statute 
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quoted,  that  from  the  date  of  the  order  confirming  the  report 
the  duty  of  the  company  to  pay  the  award  was  absolute,  and 
that  it  was  not  necessary  in  order  to  conclude  the  corporation 
that  the  title  to  the  land  should  have  become  vested  in  it. 

By  chapter  198,  Laws  of  1876,  section  18  was  amended  by 
adding  thereto  the  following :  "  If  the  company  shall  neglect 
to  have  such  order  recorded  and  make  the  payment  or  deposit 
as  herein  provided,  for  the  period  of  ten  days  after  the  date  of 
such  order,  any  party  to  such  proceedings  and  interested 
therein  may,  at  his  election,  cause  a  certified  copy  of  the  order 
to  be  recorded  as  aforesaid,  and  thereupon  the  moneys  therein 
directed  to  be  paid,  with  interest  tliereon  from  the  date  of 
said  order,  shall  be  a  debt  against  the  company,  and  the  same 
shall  be  a  lien  on  such  real  estate,  and  may  be  enforced  and 
collected  by  action  at  law  or  in  equity  in  the  Supreme  Court, 
with  costs. 

"Except,  nevertheless,  the  company  may  abandon  such  pro- 
ceedings by  filing  within  thirty  days  after  notice  in  writing  of 
such  recorded  order,  in  the  oflice  of  such  clerk,  a  notice  of  its 
determination  to  do  so,  and  paying  the  reasonable  costs  and 
expenses  of  such  party  to  be  ascertained  and  adjusted  on  motion 
by  the  court  making  such  order.  But,  in  case  of  such  aban- 
donment, the  company  shall  not  renew  proceedings  to  acquire 
title  to  such  lands,  without  a  tender  or  deposit  in  the  court  of 
the  amount  of  said  award  and  the  interest  thereon." 

This  amendment  effected  a  material  change  in  the  law  in 
respect  to  the  question  raised  upon  this  appeal. 

The  company  was  no  longer  concluded  by  the  order  confirm- 
ing the  report.  Their  duty  to  pay  did  not  then  arise  nor  did 
their  right  to  discontinue  the  proceedings  then  cease.  The 
duty  to  pay  as  well  as  the  land  owner's  right  to  sue  for  the 
award  was  made  to  depend  upon  the  recording  of  the  order. 

"  Thereupon  "  is  the  language  of  the  act ;  that  is  upon  the 
recording  of  the  order  "  the  moneys  therein  directed  to  be 
paid  ♦  *  *  ghall  be  a  debt  against  the  company  and  the 
same  shall  be  a  Hen  upon  such  real  estate  and  may  be  collected 
by  action  at  law  or  in  equity  in  the  Supreme  Court." 
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And  the  right  to  discontinue  the  proceedings  did  not  end 
until  thirty  days  after  recording  of  the  order,  or  thirty  days 
after  notice  in  writing  that  it  had  been  recorded  by  some  other 
party  to  the  proceedings. 

Under  the  section  as  amended,  title  to  the  land  vested  in 
the  corporation  upon  the  recording  of  the  order  and  payment 
or  deposit  of  the  award.  But  no  debt  was  created  against  the 
corporation  until  the  order  was  recorded,  and  if  the  company 
neglected  to  have  that  act  performed,  any  other  party  to  the 
proceedings  could  cause  it  to  be  done,  and  thereby  establish 
the  company's  liability  to  pay  the  award. 

It  follows  that  no  cause  of  action  existed  against  die  corpo^ 
ration  in  favor  of  the  land  owner  for  the  amount  of  the  award 
until  the  original  or  a  certified  copy  of  the  order  was  recorded, 
and  hence  an  allegation  of  that  fact  was  essential  in  the 
complaint 

The  complaint,  while  it  did  not  expressly  allege  that  the 
order  had  been  recorded,  did  state  that  it  had  been  "  entered," 
and  we  are  of  the  opinion  that  this  term  was  used  by  the 
pleader  as  synonymous  with  the  word  recorded.  This  is  mani- 
fest by  the  last  line  of  the  paragraph  "  to  which  order  or  its 
record  plaintiflEs  beg  leave  to  refer." 

The  words  "  entered  "  and  "  entry  "  are  frequently  used  as 
synonymous  with  " recorded"  in  the  law* books.  (Code  C.  P. 
§  1236).  All  through  the  statutes,  Code  and  rules,  the  word 
"filing"  describes  the  indorsement  on  a  paper  of  the  date 
when  left  in  a  public  office,  not  for  record,  but  for  safe  keep- 
ing. The  word  "  entry  "  or  "  entered  "  describes  the  duty  of 
a  public  officer  when  something  more  is  required  than  filing. 
When  we  speak  of  entering  a  satisfaction  of  judgment  we 
mean  that  the  "  satisfaction  piece  "  or  execution  is  filed  and  the 
appropriate  words  written  in  the  docket  indicating  that  it  has 
been  paid.  If  one  should  plead  that  a  satisfaction  of  judgment 
had  been  duly  entered  it  would  imply  that  the  clerk  had  done 
his  whole  duty.  The  law  requires  orders  made  on  notice  and 
in  special  proceedings  to  be  entered,  that  is,  recorded  in  an 
order  book.     Judgments  are  to  be  entered — recorded  —  in  a 
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judgment  book.  If  a  pleader  should  aver  that  a  judgment 
or  order  had  been  duly  entered,  I  think  it  would  be  held  on 
demurrer  to  be  equivalent  to  averring  that  the  judgment  or 
order  had  been  recorded,  that  the  clerk  had  done  his  whole 
duty. 

It  remains  to  consider  the  question,  whether  giving  to  the 
word  "  entered"  the  interpretation  that  we  have,  the  complaint 
states  a  cause  of  action.  The  effect  of  the  recording  of  the 
order  was  to  create  a  debt  against  the  defendant,  and  in  that 
respect  its  liability  is  analogous  to  a  liability  arising  upon  the 
maturity  of  a  contract  for  the  payment  of  money,  and  the 
question  is  presented  whether  an  allegation  of  non-payment  is 
essential  and  material  to  the  cause  of  action. 

The  Code  (§  481)  provides  that  a  complaint  must  contain  a 
plain  and  concise  statement  of  the  facts  constituting  the  cause 
of  action  and  the  general  rule  deduced  therefrom  is  that  what* 
ever  facts  are  essential  to  be  proven  to  entitle  the  plaintiff  to 
recover  upon  the  trial  must  be  alleged  in  the  complaint. 

It  does  not  admit  of  controversy  that  upon  an  ordinary  con- 
tract for  the  payment  of  money,  non-payment  is  a  fact  which 
constitutes  the  breach  of  the  contract  and  is  the  essence  of  the 
cause  of  action,  and  being  such  within  the  rule  of  the  Code  it 
should  be  alleged  in  the  complaint.  It  is  said,  however,  that 
payment  is  always  an  affirmative  defense  which  must  be 
pleaded  to  be  available,  and  hence  non-payment  need  not  be 
alleged,  as  it  is  not  a  fact  put  in  issue  by  a  general  denial. 
{Salisbury  v.  Stinson^  10  Hun,  242.) 

The  rule  that  payment  is  an  affirmative  defense  is  not  one 
embodied  in  the  Code,  but  had  its  origin  under  the  common- 
law  practice  in  the  plea  of  non-assumpsit,  and  the  reason  for 
it  was  that  in  assumpsit  the  allegation  in  the  declaration  and 
the  traverse  in  the  plea  were  in  the  past  tense,  and  under  tlie 
rule  which  excluded  all  proof  not  strictly  within  the  issue,  no 
evidence  was  admissible,  except  such  as  had  a  tendency  to 
show  that  the  defendant  never  had  made  the  promise. 

It  was  never  applied  in  the  action  of  debt,  the  allegation  in 
that  form  of  action  being  in  the  present  tense,  and  under  the 
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plea  of  nU  debet  any  fact  tending  to  show  that  there  was  no 
indebtedness  on  the  part  of  the  defendant  was  admissible. 

The  history  of  the  rule  is  set  forth  in  Judge  Selden's  opin- 
ion in  McKyring  v.  B%M  (16  N.  Y.  297),  and  need  not  be 
referred  to  here. 

Following  the  rule  thus  established  under  the  former  prac- 
tice the  courts  have  unifonnly  held  since  the  adoption  of  the 
Oode  that  payment  must  be  pleaded  and  cannot  be  proven 
under  the  general  issue. 

"While  the  effect  of  these  decisions  is  to  modify  somewhat 
the  rule  embodied  in  section  500  of  the  Code,  their  tendency 
is  to  simplify  pleading,  as  under  their  application  the  plaintiff 
is  informed  of  the  precise  defense  intended  to  be  made,  and 
thus  unnecessary  preparation  is  obviated,  and  surprise  on  the 
trial  avoided. 

But  there  is  no  need  to  further  extend  the  rule,  and  hold 
that,  because  payment  as  a  defense  must  be  pleaded,  the  breach 
of  the  agreement  need  not  be  alleged  in  the  complaint.  That 
would  have  the  contrary  effect  and  lead  to  embarrassments 
that  are  avoided  when  the  plain  provisions  of  the  Code  are 
followed. 

No  authority  exists,  so  far  as  I  am  able  to  find,  except  the 
case  of  Salisbury  y.  Sti/nson^  holding  that  a  breach  of  the  con- 
tract need  not  be  pleaded,  but  all  text  writers  and  reported 
cases  hold  to  the  contrary.  (1  Chitty  P.  pp.  325-359 ;  Comyn's 
Digest,  Title  Pleader  C.  44 ;  2  Wait's  Law  &  Practice,  p.  318 ; 
1  Wait's  Actions  &  Defenses,  pp.  394,  395,  and  cases  cited ; 
WUherhead  v.  AUen^  4  Abb.  Ct.  Ap.  Dec.  628 ;  Tracy  v. 
Tracyj  35  N.  Y.  State  Eep.  167 ;  Va/n  Oiesen  y.  Van  Giesen, 
10  N.  Y.  316 ;  ITrower  v.  lieynoUa,  99  id.  245.) 

Witherhead  y.  Alien  arose  upon  a  demurrer  to  a  complaint. 
The  opinion  states  the  rule  as  follows :  "  When  the  action  is 
founded  upon  the  contract  obligation  or  duty  of  the  defendant, 
the  very  gist  and  essence  of  the  cause  of  action  is  the  breach 
thereof  by  the  defendant,  and  unless  a  breach  is  alleged  no 
cause  of  action  is  shown." 

In  Yan  Qiesen  v.  Va/n  Giesen  (10  N".  Y.  316),  it  is  said : 
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'^  The  material  allegations  of  the  complaint  in  this  case  are  the 
making  by  the  defendants  of  the  promissory  note,  the  transfer 
of  it  to  the  plaintiff,  and  the  non-payment  by  the  defendants. 
Each  of  them  is  material,  for  without  the  concurrence  of  all 
of  them,  the  complaint  would  not  show  a  cause  of  action." 

To  the  same  effect  is  Keteltas  v.  Myers  (19  N.  Y.  231).  See 
also  Code,  §§  534,  1213,  subd.  2. 

In  Krower  v.  Reynolds^  it  was  held  in  an  action  on  a  cove- 
nant to  pay  a  mortgage,  that  it  was  necessary  to  allege  that 
the  mortgage  had  not  been  paid,  or  that  the  defendant  had 
failed  to  perform  his  covenant,  and  without  such  allegation 
the  complaint  was  demurrable. 

And  in  numerous  cases,  which  need  not  be  cited,  but  of 
which  AUen  v.  Patterson  (7  N.  Y.  476)  is  a  type,  the  rule  is 
recognized  by  implication,  but  the  complaints  were  held  good 
because  of  an  allegation  of  indebtedness  by  the  defendant  to 
the  plaintiff.  This  rule  is  further  recognized  in  section  534  of 
the  Code,  which  provides  a  simple  form  of  pleading  on  an 
instrument  for  the  payment  of  money  only,  but  requires  the 
plaintiff  to  state  the  sum  which  he  claims  to  be  due  to  him 
thereon.  Again,  the  complaint,  when  verified  and  there  is  no 
answer,  stands  as  proof  of  the  plaintiff's  claim,  and  the  clerk 
is  authorized  to  enter  judgment  thereon. 

But  if  the  plaintiff  is  not  required  to  allege  a  breach  of  the 
contract,  or  state  the  amount  due,  as  his  verification  would 
cover  only  the  facts  alleged,  the  clerk,  under  sections  420, 
1212  and  1213  of  the  Code,  would  be  authorized  to  enter  judg- 
ment for  the  whole  amount  called  for  by  the  contract,  and  this 
without  proof  of  the  amount  due  thereon.  This  would  be 
contrary  to  the  whole  spirit  of  the  Code,  and  would  require 
the  clerk  to  presume  a  fact  neither  alleged  or  proved,  viz., 
that  no  payments  had  been  made. 

•These  views  show  how  essential  to  the  practice  it  is  that  the 
plaintiff,  should  allege  the  breach  of  the  contract  of  which  he 
complains.  That  breach  is  always  a  fact,  and  is  of  the  very 
essence  of  the  cause  of  action.  The  complaint  should  show 
such  facts  which,  if  verified  and  not  denied,  prove  to  the  clerk 
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that  the  plaintiff  is  entitled  to  judgment  for  the  amount  he 
demands. 

It  cannot  be  said  that  where  the  breach  consists  in  non-pay- 
ment of  an  agreed  sum  that  it  is  not  an  issuable  fact  because 
payment  cannot  be  proven  under  general  denial.  The  most 
tliat  can  be  said  is  that  that  form  of  denial  does  not  put  that 
fact  in  issue,  and  to  that  extent  the  rule  that  payment  must  be 
pleaded  must  be  deemed  to  modify  the  rule  of  pleading  under 
the  Code  in  reference  to  a  general  denial. 

But  no  reason  is  apparent  how  it  can  justify  the  omission 
from  the  complaint  of  a  fact  material  to  the  plaintiffs  cause 
of  action,  and  essential  to  be  proved  to  entitle  the  plaintiff  to 
a  judgment.  Such  facts,  under  the  Code,  must  be  pleaded. 
No  presumption  can  be  indulged  in  that  a  defendant  has  failed 
in  his  duty,  or  omitted  to  perform  his  contract  obligation. 

There  was  no  allegation  in  the  complaint  in  this  action  that 
the  defendants  had  failed  or  omitted  to  pay  the  award,  and  no 
allegation  of  indebtedness,  and  without  such  no  cause  of  action 
was  stated. 

On  this  ground  we  are  of  the  opinion  the  demurrer  was 
well  taken. 

Other  objections  to  the  complaint  were  discussed  upon  the 
argument,  but  none  of  them  are  considered  well  taken. 

The  judgment  should  be  reversed  and  the  demurrer  sus- 
tained, with  costs,  with  leave  to  the  plaintiff  to  amend  the 
complaint  within  thirty  days  on  payment  of  costs. 

All  concur,  except  Follett,  Ch.  J.,  and  Vann,  J.,  dissenting. 

Judgment  reversed. 
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78  AI>*598  An  executor,  as  such,  takes  the  unqualified  legal  title  to  all  peraonaltj  not 

78  Aiy614      specifically  bequeathed,  and  a  qualified  legal  title  to  that  which  is  so 

bequeathed,  and  holds  as  trustee  for  the  benefit  of,  first,  his  testator's 

creditors;  second,  of  the  distributees  under  his  will,  or,  if  the  whole  is 

not  bequeathed,  under  the  Statute  of  Distributions. 

The  trust  estate  of  a  sole  executor,  who  is  also  the  sole  devisee  and  legatee, 
is  solely  for  the  benefit  of  the  testator's  creditors;  when  they  are 
paid,  that  estate  sinks  into  and  is  merged  with  the  beneficial  interest 
and  he  as  devisee  and  legatee  becomes  vested  with  the  legal  title. 

Upon  proof,  therefore,  that  all  the  debts  of  the  testator  have  been  paid, 
an  executor,  who  is  sole  legatee,  may  avail  himself  of  a  chose  in  action 
belonging  to  the  estate,  as  a  counter-claim  in  an  action  against  him. 

In  an  action  by  an  undertaker  to  recover  articles  furnished  and  services 
performed  in  the  burial  of  defendant's  testator,  defendant  set  up  as  a 
counter-claim  an  indebtedness  of  plaintiff  to  her  testator,  which  was 
greater  than  the  amount  in  suit,  and  asked  for  judgment  for  the 
excess.  Defendant  was  the  sole  legatee  and  devisee  under,  and  execu- 
trix of,  the  will.  It  was  admitted  that  no  notice  to  creditors  to  pre- 
sent claims  had  been  published.  Defendant  testified  that  her  tes- 
tator owed  very  few  debts  when  he  died,  and  that  slie  had  paid  those 
debts.  She  then  offered  to  prove  the  counter-claim.  The  evidence  was 
rejected,  the  referee  ruling  that  the  testator's  claim  was  not  available 
as  a  counter-claim  or  set-off.  ^^^(Bradlky  and  Parker,  JJ.,  dis- 
senting), error;  that  defendant  was  entitled  to  show,  by  common-law 
evidence,  that  all  the  testator's  debts  had  been  paid,  and,  having  estab- 
lished that  fact,  was  entitled  to  have  the  amount  of  plaintiff's  indebted- 
ness allowed  as  a  count«r-claim. 

Blood  V.  Kane  (52  Hun,  235),  reversed. 

(Argued  October  27,  1891;  decided  January  26,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Sapreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  26,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Walter  W.  Holt  for  appellant.  The  decision  of  the  court 
that  until  the  defendant  had  a  settlement  of  her  accounts  as 
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executrix  in  Surrogate's  Court,  and  a  decree  of  the  surrogate 
has  been  made  discharging  her,  she  holds  the  personal  estate, 
including  the  accounts,  as  executrix  and  not  as  oNvner,  was  error. 
{Fox  V.  Bum^,  12  Barb.  677  ;  fedder  v.  Saxton,  46  id.  188 ; 
SAdden  v.  Bliss,  4  Seld.  31 ;  BuU  v.  Church,  5  Hill,  206 ; 

2  Den.  430 ;  Shei^an  v.  WiOeU,  42  N.  Y.  146 ;  Lutch  v.  WelUy 
48  id.  585  \0.  T.i&  D.  Co.  v.  Price,  67  id.  542 ;  McClanahan 
V.  Davis,  8  How,  [U.  S.]  170.)  Defendant  could  change  the 
title  from  herself  as  executrix  to  herself  individually.  {Matlve- 
9on  V.  Grant,  2  How.  [U.  S.]  263 ;  Livingston  v.  NewhirJc, 

3  Johns.  Ch.  312 ;  Hudson  v.  Meeve,  1  Barb.  89;  Dubois  v. 
Dovbleday,  9  Wend.  217 ;  Kirhy  v.  Potter,  4  Ves.  748  ;  Bar- 
law  V.  Meyers,  3  Hun,  720 ;  2  E.  S.  354,  §  17  ;  Id.  87,  §§  27, 
28;  Code  Civ.  Pro.  §§  111,  112 ;  Il&ward  v.  Ileinsrschit,  16 
Hun,  177  ;  Bramder  v.  Faulkner,  34  N.  Y.  347  ;  StaU  v.  WH- 
bur,  77  id.  158.) 

Z.  F.  Stear7is  for  respondent.  The  exceptions  to  the  ref- 
eree's findings  of  fact  and  conclusions  of  law  are  unavailing. 
(Code  Civ.  Pro.  §§  992,  993 ;  Tracy  v.  Frost,  32  N.  Y.  S.  R. 
907 ;  Ferrin  v.  Myrick,  41  N.  Y.  315.)  Neither  executors 
nor  administrators  have  authority  to  create  an  original  liability 
on  the  part  of  the  estate,  or  enter  into  an  executory  contract 
binding  upon  or  enforceable  against  it.  (  Van  Cott  v.  Prentice, 
35  Hun,  320 ;  Ramisey  v.  Wa/adell,  32  id.  85 ;  Murphy  v. 
Hall,  38  id.  529 ;  W€tm(yre  v.  Porter,  92  id.  82 ;  Barry  v. 
Lambert,  98  id.  308.)  The  case  shows  no  error  committed  by 
the  referee  in  rejecting  proof  of  a  counter-claim,  for  the 
counter-claim  set  forth  in  the  answer  did  not  tend  to  diminish 
or  defeat  the  plaintiffs  recovery.  (Code  Civ.  Pro.  §§  501, 
505,  1814,  2734 ;  In  re  liill,  17  Abb.  [N.  C]  273 ;  Barlmo 
V.  Myers,  27  Hun,  286  ;  Thompson  v.  Whitmarsh,  100  N.  Y. 
35  ;  WaJcernan  y.  Everitt,  41  Hun,  278 ;  Patterson  v.  Pattei*- 
son,  59  N.  Y.  574 ;  Wilcox  v.  Smith,  26  Barb.  316 ;  In  re 
BuUer,  38  N.  Y.  400 ;  Sherman  v.  Paige,  85  id.  128 ;  Mayo 
V.  Da/oidge,  44  Hun,  342 ;  Moody  v.  Steele,  11  Civ.  Pro.  Hep. 
205 ;  Rice  v.  G*  Connor^  10  Abb.  Pr.  362 ;  Heidenkeimer  ▼• 
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Wllsan,  31  Barb.  636 ;  Wiener  v.  Ocoinpaugh,  71 N.  Y.  113.) 
The  account  set  forth  in  the  connt-er-claim  in  the  answer  was 
not  specifically  bequeathed  to  the  appellant  by  the  will  of 
James  Kane.  {Humj>hrey  v.  Robinson^  52  Hun,  203,  204:, 
205  ;  Pierrepont  v.  Edwards^  25  N.  Y.  128 ;  Davis  v.  Cran- 
daU^  101  id.  311.)  The  Surrogate's  Court  having  acquired 
jurisdiction  of  the  estate  of  James  Kane,  deceased,  and  that 
estate  never  having  been  judicially  settled  in  that  court  and  a 
decree  made  discharging  the  executrix,  the  County  Court 
would  not  assume  jurisdiction  to  determine  the  title  of  tlie 
defendant  to  the  subject-matter  of  her  counter-claim.  (Code 
Civ.  Pro.  §§  1848,  2472 ;  1  Pom.  Eq.  Juris.  §  349 ;  Chipman 
V.  Mantgatnery^  63  N.  Y.  235 ;  Anderson  v.  Anderson^  20 
N.  Y.  S.  R.  344 ;  WaMon  v.  Walton,  1  Keyes,  17 ;  Hard  v. 
Asldey,  117  N.  Y.  606.) 

Follett,  V\\.  J.  December  5,  1883,  James  Kane  died, 
leaving  a  will,  by  which  he  devised  and  bequeathed  his  entire 
estate  te  his  w4dow,  the  defendant,  and  appointed  her  sole 
executrix.  On  the  seventeenth  of  that  month  the  will  wae 
probated  and  letters  testamentary  issued  to  her.  The  defend- 
ant employed  the  plaintiff,  an  undertaker,  to  take  chai^  of 
the  funeral  and  burial  of  her  testator,  for  which  she  agreed  to 
pay  him  $85.  In  January,  1885,  the  plaintiff  rendered  other 
service  for  the  defendant,  of  the  value  of  $10,  as  found  by  the 
referee.  November  24,  1885,  this  action  was  begun  to  recover 
those  sums.  The  defendant  set  up  by  way  of  counter-claim 
that  the  plaintiff  was  indebted  in  the  sura  of  $178.10  to  her 
testator  for  services  rendered  by  him  in  his  life-time.  •  On  the 
trial  the  defendant  admitted  that  the  Surrogate's  Court  had 
made  no  order  directing  the  publication  of  notice  to  creditors 
to  present  their  claims,  and  that  no  notice  had  been  published, 
but  testified :  "  James  Kane  owed  very  few  debts  when  he 
died ;  I  paid  those  debts ;  there  are  no  debts  on  his  books 
owing  by  him  which  remain  unpaid  that  I  know  of."  She 
offered  to  prove  the  claim  and  asked  that  it  be  allowed :  (1) 
As  a  counter-claim,  and  that  she  he  given  a  judgment  for  the 
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excess.  (2)  As  a  set-off  against  and  in  extinguishment  of  the 
plaintiff's  claim  for  $85,  the  agreed  price  for  the  bnrial  of  her 
husband.  The  evidence  was  rejected,  and  the  referee  ruled 
that  the  claim,  which  accrued  to  her  testator,  was  not  available 
as  a  counter-claim,  nor  as  a  set-off,  to  which  ruling  an  exception 
was  taken,  and  which  presents  the  only  question  to  be  reviewed. 

An  executor,  as  such,  takes  the  unqualified  legal  title  of  all 
personalty  not  specifically  bequeathed,  and  a  qualified  legal 
title  to  that  which  is  so  bequeathed.  He  holds  not  in  his  own 
right,  but  as  a  tnistee,  for  the  benefit  (1)  of  the  creditors  of  the 
testator,  and  (2)  of  those  entitled  to  distribution  under  the  will, 
or  if  not  all  bequeathed,  under  the  Statute  of  Distributions. 

As  to  the  chattels  and  choses  in  action  specifically  bequeathed, 
an  executor  has  but  a  qualified  title,  the  right  to  apply  them 
in  discharge  of  debts  after  first  exhausting  all  other  proj^erty 
applicable  to  that  purpose.  If  he  assents  to  their  delivery  to 
the  legatees  they  acquire  a  perfect  legal  title  to  the  article  or 
demand,  and  in  case  the  remaining  property  of  the  testator  is 
insufficient  to  pay  his  debts  the  receipients  of  the  specific 
legacies  are  liable  under  the  statute  to  pay  the  amount  or  vahie 
of  the  legacies  received  by  them. 

The  title  of  one  who  takes  the  entire  estate  under  a  will 
stands  on  the  same  footing,  and  is  just  as  absolute,  and  he, 
with  the  assent  of  the  executor,  can  recover  in  his  own  name 
a  chose  in  action,  or  make  it  available  by  way  of  counter-claim. 

The  trust  estate  of  a  sole  executor,  who  is  also  the  sole 
devisee  aad  legatee,  is  solely  for  the  benefit  of  the  testator's 
creditors,  and  when  they  are  paid  the  trust  estate  sinks  into 
and  is  merged  with  the  beneficial  interest,  and  the  sole  devisee 
and  legatee  becomes  vested  with  the  legal  title  of  all  the 
testator's  estate. 

Mr.  Preston,  in  discussing  this  subject  in  his  learned  treatise 
on  Conveyancing,  says  (Vol.  3,  310):  "  On  the  continuance  of 
the  privilege  from  merger,  an  observation  which  will  be  prop- 
erly introduced  into  this  place,  presents  itself.  Though  a 
person  is  originally  entitled  to  a  term,  or  to  an  estate  of  free- 
hold, as  an  executor  or  administrator,  yet  in  process  of  time 
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he  may  become  the  owner  of  that  estate  in  his  own  right. 
This  happens  in  the  case  of  executors,  when  tlie  executor  is 
also  residuary  legatee,  and  he  performs  all  the  purposes  of  the 
will,  and  holds  the  estate  as  legatee,  or  when  the  executor  pays 
money  of  his  own  to  the  value  of  the  term  in  discharge  of  the 
testator's  debts,  and  with  an  intention  to  appropriate  the  term 
to  his  own  use  in  lieu  of  the  money.  And  in  the  case  of 
administrators,  when  the  administrator  is  the  only  person 
entitled  to  the  beneficial  ownership  of  tlie  intestate's  property, 
or  procures  a  discharge  from  those  who  are  to  share  that  prop- 
erty with  him,  and  all  the  debts  of  the  intestate  are  paid. 
Under  tliese  and  the  like  circumstances  the  executor  or  admin- 
istrator will  have  the  estate  in  his  own  right,  and  when  he  has 
the  estate  in  his  own  right  it  will  be  subject  to  merger. 

"Generally  speaking,  it  is  difficult  to  ascertain  when  the 
character  of  executor  or  administrator  ceases,  and  the  owner- 
ship, independent  of  that  character,  commences.  Every  case 
must  depend  on  its  own  circumstances.  This  conclusion  only 
is  certain,  that  when  the  executor  or  administrator  ceases  to 
hold  the  estate  in  that  character,  he  will  hold  the  same  in  his 
own  right,  and  it  will  be  subject  to  merger.  The  burthen  of 
proof  lies  on  the  executors  or  those  persons  who  claim  title 
under  him." 

This  statement  of  the  rule  is  quoted  with  approval  in  Wil- 
liams on  Executors  (6th  Am.  ed.  vol.  1,  642),  and  at  page  649 
that  learned  author  says : 

"  As  an  executor,  who  is  also  a  legatee,  may,  by  assenting  to 
his  own  legacy,  vest  the  thing  bequeated  in  himself  in  the 
capacity  of  legatee,  so  an  administrator,  who  is  also  entitled  to 
share  in  the  residue  as  one  of  the  next  of  kin  under  the  Stat- 
ute of  Distribution,  may  acquire  a  legal  title,  in  his  own  nght, 
to  goods  of  the  deceased,  either  by  taking  them  by  an  agree- 
ment with  the  parties  entitled  to  share  with  himself  under  the 
statute,  or,  even  without  such  agreement,  by  appropriating 
them  to  himself  as  his  own  share."  (3  Eed.  Wills  [3d  ed.], 
131-133,  p.  6;  Schouler  Ex.  and  Adm,  §§  242,  246,  248;  1 
Woemer's  Law  of  Adm.  §  453.) 
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It  has  been  (juite  recently  held  by  the  House  of  Lords 
{Cooper  y.  Cooper,  L.  R.  [7  Eng.  &  Ir.  App.]  53),  that  "  The 
rule  of  the  Statute  of  Distributions,  which  requires  the  con- 
version of  an  intestate's  estate  into  money,  is  introduced  simply 
for  the  benefit  of  creditors,  and  the  facility  of  division  among 
the  next  of  kin.  But,  as  regards  the  substantial  title  to  prop- 
erty, the  right  of  the  next  of  kin  (subject  only  to  the  claims 
of  creditors)  is  complete." 

It  is  a  universal  rule  that  when  the  purpose  of  a  trust  has 
been  fully  accomplished,  the  title  or  estate  of  the  trustee  is  at 
an  end,  and  if  he  is  also  entitled  to  the  beneficial  estate,  the 
two  estates  meeting  in  the  same  person  are  merged,  and  he 
becomes  vested  in  his  own  right  with  the  entire  interest  in  the 
property. 

It  follows  from  these  views  that  the  defendant  was  entitled 
to  sliow  by  common-law  evidence  that  all  of  the  debts  of  the 
testator  had  been  paid,  and  that  fact  being  established,  the 
defendant  was  entitled  to  have  the  sum  due  her  testator 
allowed  as  a  counter-claim. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  event. 

Bradley,  J.  (dissenting).  There  was  no  controversy  about 
the  plaintifFs  claim  for  furnishing  casket  and  hearse  for,  and 
attending  the  burial  of,  the  body  of  the  defendant's  deceased 
husband,  and  for  services  in  the  burial  of  the  body  of  her 
brother. 

The  questions  for  consideration  arose  upon  exceptions  taken 
to  the  exclusion  of  evidence  offered  in  support  of  the  matters 
alleged  as  counter-claim.  The  defendant's  husband  left  his 
will  by  which,  after  payment  of  his  debts,  he  devised  and 
bequeathed  all  his  estate,  real  and  personal,  to  her,  and  nomi- 
nated her  to  be  executrix.  The  will  was  admitted  to  probate 
and  letters  testAmeutary  issued  to  the  defendant  in  1883,  and 
this  action  was  commenced  in  18S5. 

She  had  not  l)ecn  discharged  from  her  relation  as  executrix. 
There  had  been  no  settlement  in  Surrogate's  Court  of  her 
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accounts  as  such.  No  order  had  been  made  for  notice  to  cred- 
itors, nor  liad  any  notice  to  them  been  published.  But  she  tes- 
tified tliat  the  testator  owed  only  a  few  debts ;  that  she  had 
paid  them,  so  far  as  they  had  come  to  her  knowledge ;  and 
that  none  appearing  on  his  books  remained  unpaid.  The 
alleged  counter-claim  was  an  indebtedness  of  the  plaintiff,  due 
and  payable  to  her  testator  at  the  time  of  his  decease,  which 
she  also  alleged  was  owned  by  her.  And  the  evidence  offered 
to  prove  that  claim  against  the  plaintiff  was  excluded  and 
exception  taken.  The  question  presented  is  whether  this  evi- 
dence was  available  to  the  defendant  for  the  purposes  alleged. 
She,  as  executrix,  represented  the  person  of  the  testator,  and 
as  such  representative  she  became  vested  with  title  to  all  his 
personal  estate  as  of  at  the  time  of  his  death.  {Schuitz  v. 
Pulvei\  11  Wendell,  363.)  And  the  plaintiff's  cause  of  action, 
80  far  as  related  to  the  burial  expenses  of  her  deceased  hus- 
band, having  arisen  after  the  death  of  the  testator,  was  one 
against  the  defendant  personally,  although  she  would  be  enti- 
tled to  reimbursement  from  the  estate.  {Fet^n  v.  Myrick^ 
41  N.  Y.  315  ;  Austin  v.  Mujiro^  47  id.  366.)  The  apparent 
situation,  until  something  sliould  appear  to  change  the  relation 
of  the  defendant  from  that  of  personal  representative  of  the 
testator  in  respect  to  j>ersonal  estatxj  to  that  of  individual  owner, 
would  be  that  she  held  it  in  the  capacity  in  which  she  took  it. 
She  so  received  it  as  executrix  only.  If  the  claim  against  tlie 
plaintiff  had  been  the  subject  of  specific  l>equest  or  legacy  to 
her,  then  she  could,  by  her  mere  assent  to  that  effect,  be 
deemed  to  have  personally  taken  title  to  it  under  the  will. 
{Henderson  v.  lieeve^  1  Barb.  89 ;  Doe  v.  Gwy^  3  East.  120.) 
In  such  case  the  legacy  is  subject  to  ademption,  and  it  is  not 
chargeable  with  the  payment  of  debts  of  the  testator  unless 
there  is  a  deficiency  of  other  assets  for  that  purpose.  {Pa/rrott 
V.  Worsfold,  1  Jac.  &  Walk.  574 ;  Kirhj  v.  Potter^  4  Ves. 
748 ;  Giddings  v.  Seward^  16  N.  Y.  365  ;  Neioton  v.  Stanley ^ 
28  id.  61.)  But  the  bequest  to  her  of  all  the  personal  estate 
was  not  a  specific  one.  It  was  a  general  bequest.  (2  Williams 
on  Exrs.  1054 ;  Tlfft  v.  Porter,  8  N.  Y.  516  ;   Briggs  v.  IIos- 
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ford,  22  Pick.  288.)  And,  therefore,  the  defendant,  individu- 
ally, could  only  through  the  execution  of  the  will  take  title  to 
the  personal  estate.  This  had  not  been  accomplished  when 
the  action  was  commenced.  Her  representative  relation  and 
title  in  her  as  executrix  to  such  estate  do  not  appear  in  any 
manner  to  have  been  terminated.  The  question  arises  whether 
she  could  be  permitted  to  effectually  assert  in  her  behalf,  per- 
sonally, as  a  counter-claim  or  set-off,  the  plaintiff's  indebted- 
ness, which  constituted  part  of  the  pei'sonal  estate  taken  by 
her  as  executrix.  It  would  not  be  permissible  to  set  off  or 
counter-claim  a  claim  held  bv  her  as  executrix  in  an  action 
against  her  personally,  which  is  the  chai'acter  of  the  cause  of 
action  alleged  in  the  complaint,  as  it  arose  after  the  decease  of 
her  testator.  {Buckland  v.  Gal/up,  105  N.  Y.  453.)  The 
requisite  mutuality  is  there  wanting.  This  rule,  in  its  appli- 
cation to  the  question  here  as  it  existed  before  the  Code,  has 
not  been  changed  by  it.  (Code,  §  501 ;  Patterson  v.  Patter- 
son^ 59  Jf.  Y.  574;  Jordan  v.  If,  S,  cfe  Z.  BanJc,  74  id. 
467  ;  Thompso7i  v.  Whitiaarslx,  100  id.  35.)  But  it  is  urged 
that  by  setting  up  the  indebtedness  of  the  plaintiff,  the  defend- 
ant effectually  elected  to  treat  it  as  belonging  to  her  individu- 
ally, and  that  she  could  thus  appropriate  it,  inasmuch  as  the 
personal  estate  was  Ixjqueathed  to  her.  In  other  words,  that 
she  might  at  pleasure,  by  her  mere  desire  to  so  treat  it,  throw  off 
her  relation  of  executrix  to  the  title  and  assume  that  of  indi- 
vidual owner.  It  is  true  she,  as  executrix,  could  sell  or  assign 
the  property,  and  thus  vest  title  in  another ;  and  whetlier,  as 
executrix,  she  could  have  assigned  the  claim  against  the  plain- 
tiff to  herself  personally,  it  is  unnecessary  to  inquire,  as  it  is 
neither  alleged  nor  made  to  appear  that  she  did  so.  Her 
alleged  right  to  it  for  the  purpose  of  a  counter-claim  in  this 
action  is  evidently  based  upon  the  general  bequest  to  her 
after  payment  of  the  debts.  The  right  of  the  defendant 
to  make  her  claim  available  seems  to  be  dependent  upon 
the  proposition  that  she  may,  by  mere  assent  or  assumption 
on  her  part,  l)e  treated  as  having  title  individually  to  the 
personal  estate  bequeathed  by  the  will.  As  the  trust  and 
SicKELs — Vol.  LXXXV.        ^^ 
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beneficial  relation  to  the  property  existed  in  the  same  pers^m 
it  may  be  assumed  that  the  defendant  by  the  assent  of  the 
executrix  sought  to  appropriate  the  claim  against  the  plaintiff 
for  the  purpose  which  it  is  alleged  by  her  in  this  action.  But 
it  is  not  seen  how  the  representative  could  in  that  manner  be 
divested  of  title  and  the  individual  invested  with  it.  The 
f  onner  took  the  legal  title  to  the  personal  estate  with  power  of 
disposition  of  it,  and  the  latter  as  beneficiary  takes  legal  title 
to  the  estate  or  the  fund  produced  by  it  through  the  execution 
of  the  will.  In  the  view  taken  there  seems  to  have  l)een  no 
evidence  of  counter-claim  offered  having  the  support  of  legal 
title  to  it  in  the  defendant. 

If  it  had  appeared  that  the  executrix  had  paid  all  the  debts 
of  her  testator  it  may  l>e  that  a  different  question  than  now 
arises  would  have  been  presented,  as  in  practical  effect  tlie 
right  of  the  defendant  to  the  property  as  beneficiary  was  sub- 
ject only  to  the  payment  of  the  debts  of  her  testator.  But  the 
evidence  did  not  warrant  the  conclusion  that  the  debts  left  by 
him  had  been  paid.  There  is  a  way  provided  by  the  statute 
for  a  personal  representative  of  a  decedent  to  ascertain  prima 
facie  the  debts  which  the  latter  owed  at  the  time  of  his  decease. 
This  may  be  done  pursuant  to  order  by  notice  to  creditors  to 
present  their  claims,  and  when  the  requisite  time  for  doing  so 
has  elapsed  such  personal  representative  may  for  the  purposes 
of  the  execution  of  the  tnist  treat  as  existing  no  debts  for  him 
to  pay  other  than  those  which  have  been  presented.  Then 
the  right  to  the  residue  after  payment  of  such  debts  presump- 
tively is  in  the  beneficiary  of  the  will.  In  tlie  present  case 
there  was  no  evidence  tending  to  prove  that  all  the  debts  of 
the  testator  had  been  paid.  The  fact  that  the  executrix  had 
paid  all  the  debts  of  which  she  had  been  advised  did  not  war- 
rant tlie  conclusion  that  none  other  remained  unpaid. 

In  the  cited  cases  of  Onondaga  Trust  tjfe  D,  Co,  v.  Price 
(87  N.  Y.  542),  there  was  a  specific  legacy  given  by  the  will 
and  taken  by  the  legatee  with  the  assent  of  the  executors.  In 
Barlow  v.  Myers  (3  nun/720;  04  N.  Y.  41),  the  defendant, 
who  was  executrix  of  the  will  of  her  deceased  husband,  was 
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charged  personally  with  liability  upon  a  cause  of  action  arising 
in  a  matter  relating  to  the  estate  after  the  death  of  her  testator. 
She  set  up  as  counter-claim  a  negotiable  promissory  note,  avail-^ 
able  as  such  if  owned  by  her.  And  the  view  of  the  court  was 
that  if  the  note  was  held  by  her  when  the  action  was  com- 
menced it  was  a  proper  set-off  unless  she  held  it  as  executrix, 
which  could  not  without  evidence  to  that  effect  be  assumed. 
On  review  of  a  subsequent  trial  of  the  same  case  (24  Hun, 
286)  the  note  was  held  available  to  the  defendant  as  a  counter- 
claim because  it  was  negotiable.  But  the  court  went  further 
and  added  that  such  right  existed  in  the  defendant  because  she 
took  title  to  it  as  part  of  the  residuary  estate  bequeathed  to 
her  by  tlie  will.  This  last  remark  does  seem  to  have  been 
essential  to  the  result  in  the  view  there  taken  by  the  court. 
The  facts  which  the  defendant  sought  to  prove  in  the  present 
case  would  not  establish  in  her  individually  a  right  or  cause  of 
action  upon  the  claim  against  the  plaintiff.  They  would  not 
have  been  effectual  to  constitute  a  counter-claim  or  set-off  at 
law,  which  is  the  only  view  that  can  be  taken  of  it  as  alleged 
in  this  action. 

It  follows  that  the  exclusion  of  the  evidence  was  not  error ; 
and  that  the  judgment  should  be  aiBrmed. 

All  concur  with  Follett,  Ch.  J.,  except  Bbadley  and 
Fabker,  JJ.,  dissenting. 

Judgment  reversed. 

Eliza  Jane  Moore,  Appellant,  v.  The  New  York  Elevatei> 
Kailroad  Company  et  al.,  Respondents. 

The  theory  upon  which  an  action  at  law  may  be  supported  against  an 
elevated  railroad  company  by  an  abutting  owner  upon  a  street  through 
which  it  runs,  is  that  it  is  in  such  sense  a  trespasser  or  wrong-doer  as  to 
he  liable  to  such  ow^ner  for  all  the  injuries  resulting  proximately  from 
the  wrongful  act  of  maintaining  and  operating  its  road. 

The  continued  invasion  of  the  privacy  of  the  occupant  of  a  building,  where 
it  has  the  effect  to  reduce  the  rental  value  is  such  an  injury,  and  for  the 
damages  so  resulting  the  company  is  liable. 

While  the  looking  in  at  the  windows  of  a  dwelling,  by  the  patrons  and 
employes  of  an  elevated  railroad  company,  from  its  platform  and  the 
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stairs  leading  to  the  same,  is  not  the  act  of  said  company,  as  the  latter 
furnishes  the  means  and  opportunity  and  h^  its  invitation  and  procure- 
ment for  the  purpose  of  its  business,  brings  those  persons  where  they 
can  thus  invade  the  privacy  of  said  dwelling,  it  is  liable  for  the  dam- 
ages thus  occasioned. 

(Argued  December  10,  1891;  decided  January  26,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas  of  the  city  and  county  of  New  York,  entered 
upon  an  order  made  February  3,  1890,  which  afHnned  a  judg- 
ment in  favor  of  defendants  entered  upon  a  verdict  and  affirmed 
an  order  denying  a  motion  for  a  now  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material* 
are  stated  in  the  opinion. 

Stanley  W.  Dexter  for  appellant.  The  court  erred  in  instruct- 
ing the  jury  to  exclude  the  element  of  noise  from  their  con- 
sideration in  assessing  the  damage.  {Kane  v.  M.  E.  Co.^  125 
N.  Y.  164 ;  Jones  v.  M.  E,  li,  Co.,  39  N.  Y.  S.  R.  177 ;  Brtieii 
V.  M.  a,  Co.^  Id.  86 ;  Isaacson  v;  N.  Y.  C,  <&  IL  B.  R.  li. 
Co,,  94  N.  Y.  278 ;  Pearce  v.  Langfit,  101  Penn.  St.  512 ; 
GUhert  v.  F,  &  P.  M.  R.  Co.,  51  Mich.  488.)  The  court 
erred  in  instructing  the  jury  to  exclude  the  elements  of  vibra- 
tion and  loss  of  privacy  from  their  consideration  in  assessing 
the  damages.  {Duke  of  Bncdeiigh  v.  MetropMtan  Boards 
L.  E.  [5  H.  L.  Ca£.]  418 ;  ^.  cfe  P.  R.  R.  Co.  v.  F.  B.  Church, 
108  IT.  S.  317,  335  ;  BosUjck  v.  N.  S.  R.  Co.,  5  DeG.  &  S. 
584 ;  Walker  v.  Breicster,  L.  R.  [5  Eq.]  25  ;  InclibaXd  v. 
Robinson,  L.  R.  [4  Ch.  App.]  388  ;  Rex  v.  Moore,  3  B.  <&  Ad. 
184.)  In  cases  of  misdirection  by  the  court  the  inquiry  is  not 
whether  the  jury  were  actually  misled  by  the  instructions  given, 
but  whether  the  instructions  were  calculated  to  mislead  them. 
{Benham  v.  Cary,  11  Wend.  83;  Erhen  v.  Lorillard,  19  N. 
Y.  299  ;  Lane  v.  Crortihie,  12  Pick.  177 ;  Wardell  v.  IlugheSs 
3  Wend.  418 ;  Wilson  v.  Rastall,  4  T.  R.  758.)  The  court 
erred  in  excluding  the  evidence  of  a  tenant  who  had  left  the 
premises  as  to  the  reason  of  her  leaving.  (MeKmmi  v.  TTunter^ 
30  N.  Y.  628 ;  Su)eet  v.  Tattle,  14  id.  465  ;  Bank  v.  Kennedy^ 
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17  Wall.  27.)  Under  any  aspect  of  the  case  the  plaintiff  was 
entitled  to  nominal  damages ;  and  the  right  to  the  street  ease- 
meikts  being  in  question,  a  new  trial  will  be  granted,  as  a  prop- 
erty right  is  affected.  {Hyatt  v.  Wood^  3  Johns.  239 ;  Herrick 
V.  St(yeer,  5  Wend.  580 ;  McConihe  v.  N.  Y.  E.  li.  R.  Co.,  20 
N.  Y.  495  ;  Dean  v.  M.  E.  R.  Co.,  119  id.  540 ;  KeUy  v.  N. 
Y.i&  M.  B.  R.  R.  Co.,  81  id.  233  ;  Brueii  v.  M.  R.  Co.,  39 
N.  Y.  S.  R.  86 ;  Jon^  v.  M.  E  R.  Co.,  Id.  177 ;  Bhiehart 
V.  Wdls,  2  Barb.  232 ;  IJorton  v.  Jordan,  32  N.  Y.  S.  E.  920 ; 
Cr(ywdly.  Smith,  35  Ilun,  182.) 

Brainard  ToUes  for  respondents.  There  are  no  valid 
exceptions  to  the  admission  or  exclusion  of  evidence.  {Hess 
V.  Blakedee,  2  K  Y.  S.  E.  311 ;  Bayllss  v.  Cochroft,  81  N. 
Y.  371 ;  Dillon  v.  Anderson,  43  id.  236 ;  McGean  v.  M.  R. 
Co.,  117  id.  219 ;  In  re  N.  Y.  E.  R.  R.  Co.,  40  N.  Y.  S.  E. 
147.)  It  was  not  error  to  instruct  the  jury  that  plaintiff  could 
not  recover  damages  occasioned  by  a  change  in  the  character 
of  the  neighborhood,  even  though  caused  by  the  construction 
of  defendants'  railroad.  {In  re  Ingraham,  64  N.  Y.  310; 
Greene  v.  N.  Y.  C.  R.  R.  Co.,  12  Abb.  [K  C]  149  ;  Tollman 
V.  M.  E  R.  R.  Co.,  121  K  Y.  119 ;  S.  A.  R.  Co.  v.  J/.  E 
R.  Co.,  56  Hun,  182 ;  Dorlcmd  v.  R.  R.  Co.,  46  Penn.  St. 
520 ;  Hatjidd  v.  C.  R.  Co.,  33  N.  J.  L.  251.)  There  was  no 
error  in  the  charge  on  the  subject  of  noise  and  vibration. 
{PeopU  V.  GuidiGi,  100  N.  Y.  509 ;  DoyU  v.  N.  Y  E  d:  E 
Infirmary,  80  id.  631 ;  Chipfrtan  v.  Palmer,  9  Hun,  517 ;  77 
N.  Y.— ;  Groatv.  GiU,  lid.  431;  OUfiddy.N.  Y.&  IL  R. 
Co.,  14:  id.  310;  Jones  v.  Osgood,  6  id.  233  ;  Ha^gart  v.  Mor- 
gan, 5  id.  422 ;  CaldweU  v.  M^crphy,  11  id.  416 ;  Decker  v. 
MaUhews,  12  id.  313 ;  Stone  v.  W.  T.  Co.,  38  id.  240  ;  WiUets 
V.  S.  M.  Ins.  Co.,  45  id.  45 ;  Magee  v.  Badger,  34  id.  247 ; 
Sa/nfordv.  Crocheron,  8  Civ.  Pro.  Eep.  146;  Hoehreiter  v. 
People,  2  Abb.  Ct.  App.  Dec.  303.)  The  sufficiency  of  the 
evidence  to  support  the  verdict  is  a  question  not  raised  by  the 
record,  but  if  it  were  the  decision  of  the  court  below  in  that 
regard  is  correct.     {Schwmger  v.  Raymond,  105  N.  Y.  648 ; 
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liiuuMl  V.  Butler,  10  Wend.  119 ;  Elhler  v.  Brooks,  22 
J.  &  S.  73  ;  Heading  v.  G^ray,  5  id.  79 ;  Brantirt^fham  v.  Fay^ 
1  Johns.  Cas.  255 ;  Hyatt  v.  Wood,  3  Johns.  239 ;  Devendorf 
V.  Wert,  42  Barb.  230  \  Jennings  v.  Loving,  5  Ind.  250.) 

Bradley,  J.  The  plaintiff,  life  tenant  of  a  house  and  lot 
at  the  north-east  comer  of  Greenwich  and  Franklin  streets  in 
the  city  of  New  York,  brought  this  action  to  recover  damages 
alleged  to  have  been  suffered  by  her  by  the  maintenance  and 
operation  of  the  New  York  Elevated  Eailroad  (of  whicli  the 
Manhattan  Ey.  Co.  was  the  lessee),  in  Greenwich  street  in 
front  of  her  premises,  and  the  erection  and  maintenance  of  a 
station  for  passengers  to  go  onto  and  depart  from  the  care, 
which  station  was  near  to  the  plaintiff's  house,  in  front  on 
Greenwich  street,  and  on  Franklin  street,  into  which  it 
extended.  The  plaintiff  gave  evidence  tending  to  prove  some 
disturbance  of  her  easements  of  light,  air  and  access  by  the 
railroad  and  its  use.  She  also  gave  some  evidence  of  noise 
produced  by  it  and  of  the  loss  of  privacy  in  the  use  of  the 
third  story  of  the  building.  It  appeared  that  the  rental  value 
of  the  plaintiff's  premises  had  depreciated  since  the  railroad 
was  constructed.  And  evidence  on  the  part  of  the  defendants 
was  to  the  effect  that  in  that  neighborhood  the  depreciation  of 
rents  was  occasioned  by  the  removal  of  the  business  stand  of 
the  Long  Island  f amiere  from  there  to  Gansvoort  market,  thus 
diverting  the  trade  incident  to  that  traffic  from  the  former  to 
the  latter  place.  The  court  submitted  to  the  jury  the  question 
whether  the  rental  value  of  the  plaintiff's  premises  had  been 
diminished  by  deprivation  of  light,  air  and  access  through  the 
maintenance  and  operation  of  the  road,  and  directed  them  to 
exclude  from  their  consideration  the  elements  of  noise,  vibra^ 
tion  and  the  loss  of  privacy,  for  which  they  could  allow  no 
damages.  The  plaintiff's  exceptions  were  first  to*  the  portion 
of  the  charge  dii'ecting  the  jury  to  exclude  noise  and  vibration 
from  consideration,  and  second,  to  the  like  instruction  as  to 
the  loss  of  privacy.  As  there  was  no  evidence  of  any  vibra- 
tion, the  first  exception  was  too  broad  to  raise  the  question  in 
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its  application  to  the  noise  resulting  f  roni  the  operation  of  the 
road.  {Jlaggart  v.  Moj^gan^  5  N.  Y.  422;  Groat  v.  GiU^  51 
id.  431.) 

And  the  question  arises  upon  the  exclusion  of  the  subject 
of  the  loss  of  privacy  from  the  consideration  of  the  jury.  It 
seems  well  established  that  the  theory  upon  which  an  action 
at  law  may  be  supported  by  an  abutting  owner  against  the 
defendants  is,  that  they  are  in  such  sense  trespassers  or  wrong- 
doers as  to  be  liable  to  such  owners  for  all  the  injuries  result- 
ing proximately  from  the  wrongful  act  of  maintaining  and 
operating  their  elevated  road.  {Lahr  v.  M.  E.  R,  Co.^  104  N. 
Y.  ^69 ;  Ducker  v.  M.  R,  Co,,  106  id.  157 ;  Kane  v.  N.  T. 
E.  li.  R.  Co.,  125  id.  164, 186.)  In  the  latter  case  and  in  the 
more  recent  one  of  Ameri'Can  Bank  Note  Co.  v.  N.  Y.  E.  R. 
R.  Co.  <6  M.  Ry.  Co.  (129  N.  Y.  252),  it  was  held  that  while 
such  relation  of  trespasser  continued  the  defendants  were 
liable  to  the  abutting  owner  for  the  damages  occasioned  to  him 
by  the  noise  of  operating  the  road.  This  liability  of  the 
defendant  is,  not  that  for  winch  the  remedy  is  by  action  in  the 
nature  of  that  formerly  known  as  trespass  quare  clau9um,  but 
rather  in  the  nature  of  that  known  at  common  law,  as  an 
action  on  the  case.  {Kemochan  v.  N.  Y.  E.  R.  R.  Co.,  128 
N.  Y.  559.)  The  continued  invasion  of  the  privacy  of  the 
occupant  of  a  building  very  likely  would  have  the  effect  to 
reduce  the  rental  value  of  it  for  some  purposes.  The  first 
floor  of  the  plaintiffs  building  was  occupied  as  a  grocery  or 
liquor  store,  and  the  two  above  were  occupied  by  persons  as 
places  of  abode.  But  so  far  as  appears  only  two  rooms  are 
exposed  or  subject  to  the  inconvenience  of  loss  of  privacy. 
Those  rooms  are  on  the  third  floor  and  have  one  window  in 
front  on  Greenwich  street,  and  two  on  the  Franklin  street  side. 
The  opportunity  by  means  of  the  windows  to  look  into  the 
rooms,  is  from  the  station  platform  on  both  streets.  The  evi- 
dence on  the  subject  was  mainly  given  by  a  person  who  had 
occupied  those  rooms  and  was  to  the  efEect  that  the  looking  in 
the  windows  by  the  passengers  and  employes  was  very  annoy- 
ing ;  that  they  did  it  from  the  station  platform ;  and  that  they 
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interfered  with  the  priva<^  of  the  rooms  by  looking  in  when 
standing  on  the  platform,  and  wlien  coming  down  the  stairs 
along  the  building.  Jt  may  be  seen  that  this  exposure  of  the 
rooms  and  the  occupants  within  them  to  the  observation  of 
persons  at  all  times  of  the  day  would  be  detrimental  to  them 
as  dwelling  places.  Wliile  it  is  true  that  the  observation  taken 
by  the  patrons  and  employes  of  the  defendants  is  not  the  act 
of  the  latter,  the  defendants  have  furnished  tlie  means  and 
opportunity  for  those  persons  to  invade  the  privacy  of  these 
rooms  by  looking  into  them  through  the  windows,  and  it  is  l)y 
the  invitation  and  procurement  of  the  defendants  for  the  pur- 
pose of  the  business  of  the  road  that  people  are  at  the  station 
and  on  its  platform.  Ko  reason  appears  why  the  defendants 
should  not  be  responsible  for  the  consequences  of  the  loss  of 
privacy  thus  occasioned  so  far  as  it  depreciated  the  rental  value 
of  the  rooms  in  the  plaintiffs  building.  Those  consequences 
detrimental  to  the  rooms  are  the  rational  result  of  the  main- 
tenance of  the  road  and  the  station,  and  are  reasonably 
attributable  to  that  cause. 

In  Duke  of  Buccleuch  v.  Metropolitan  Board  of  Works  (L. 
R  [5  Eng.  &  Ir.  App.]  418),  the  plaintiff,  under  lease  from  tlie 
crown,  occupied  certain  premises  known  as  the  Marlagn  House, 
the  garden  of  which  extendeds  to  the  Thames,  where  it  was 
protected  from  the  river  by  a  wall  through  which  was  a  door 
and  a  causeway  leading  to  the  water.  The  defendants,  under 
the  Thames  Embankment  Act,  constructed  a  roadway  in  front 
of  the  premises  and  higher  tlian  the  garden.  It  was  tliere 
held  that  the  loss  of  the  use  of  the  river  frontage  and  the  con- 
sequent loss  of  prwa/yy^  increase  of  dust  and  noise  occasioned 
by  the  erection  of  the  embankment  roadway  were  subjects  to 
be  considered  in  estimating  the  damages  to  be  awarded  to  the 
plaintiff. 

In  the  present  case,  although  the  loss  of  privacy  was  prop- 
erly an  element  for  the  consideration  of  the  jury,  the  question 
arises  whether  the  plaintiff  was  prejudiced  by  the  exclusion  of 
it  from  their  attention.  There  was  no  evidence  specifically 
applicable  to  damages  resulting  from  loss  of  privacy,  but  the 
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diminished  rental  upon  which  the  plaintiff  sought  to  recover, 
mainly  had  relation  to  the  entire  building,  and  was  charged  to 
have  t>een  produced  by  the  causes  which  the  maintenance  and 
operation  of  the  road  furnished.  This  included  the  interfer- 
ence with  the  easements  of  light,  air  and  access,  as  well  as  the 
consequences  of  noise  and  loss  of  privacy.  But  the  latter,  so 
far  as  appears,  was  applicable  only  to  a  couple  of  rooms  on  the 
third  floor.  It  is  diflicult  to  see  how  the  jury  could,  by  any 
rule  of  apportionment,  have  determined,  upon  the  evidence, 
the  loss  of  rental  for  that  cause,  if  they  had  l>een  disposed  to 
have  given  damages  for  the  loss  of  privacy.  They  may,  how- 
ever, have  given  the  plaintiff  nominal  damages  for  that  cause, 
if  it  had  not  been  excluded  from  their  consideration.  And  as 
the  plaintiff  may  have  been  prejudiced  by  the  misdirection  of 
the  court,  the  error  cannot  te  disregarded  on  review,  (//^r- 
rick  V.  Stover^  5  Wendell,  580.) 

These  views  lead  to  the  conclusion  that  the  judgment  should 
be  reversed  and  a  new  trial  granted,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 


James  W.  Chase,  Respondent,  v.  Sarah  C.  McLean  et  al., 

Appellants. 

The  power  of  a  ship's  husband,  as  such,  and  in  tlie  absence  of  any  special 
authority,  to  bind  the  owners  of  the  sliip  by  his  contracts,  relates  only 
to  the  present  or  future  use  of  the  ship ;  it  is  based  on  present  and  press- 
ing necessity. 

Where,  tiierefore,  in  an  action  against  the  owners  of  a  vessel  to  recover 
an  alleged  loan  to  the  ship's  husband  for  the  use  of  the  vesst^l,  it  appeared 
that  the  loan  was  made  when  the  vessel  was  out  of  commission,  and  that 
the  money  was  borrowed  and  used  in  paying  a  debt  contracted  three 
years  before  for  supplies  furnished  the  vessel,  held,  defendants  were  not 
liable. 

Xiao  held,  that  a  ship's  master  has  no  authority  to  borrow  money  at  the 
charge  of  the  owners  to  pay  such  an  indebtedness. 

MeOready  v.  Thorn  (51  N.  Y.  454),  distinguished. 

(Argued  December  11,  1891;  decided  January  26,  1892.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  10,  1890,  which  afSmied  a  judgment  in^favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

This  action  was  brought  by  plaintiff,  the  former  master  of 
the  bark  "  Commerce,"  to  recover  $449. 

The  complaint  alleged  that  both  defendants,  Sarah  C.  and 
David  W.  McLean,  owned  the  ship,  the  defendant  David  l>eiug 
also  ship's  husband ;  that  in  such  capacity  David,  with  the 
knowledge  and  consent  and  by  the  authority  of  the  defendant 
Sarah,  contracted  bills  for  and  on  account  of  said  bark ;  bor- 
rowed moneys  for  the  payment  of  bills,  and  disbursed  moneys 
in  satisfaction  thereof ;  that  on  tlie  24tli  day  of  December, 
1887,  the  plaintiff  lent  to  the  defendants,  at  their  request, 
through  said  David  W.  McLean  as  agent,  and  sliip's  husband 
aforesaid,  the  sum  of  $449.95,  to  be  used  and  applied  in  pay> 
ing  bills  and  expenses  of  the  said  bark  '^  Commerce,^'  on  con- 
dition that  it  should  be  paid  in  two  installments,  at  dates 
specified.  The  answer  of  the  defendant  Sarah  was  a  general 
denial.  The  answer  of  the  defendant  David  alleged  that  he 
was  both  owner  and  ship's  husband  and  denied  that  the  defend- 
ant Sarah  was  an  owner  of  the  vessel,  or  of  anv  interest 
therein ;  he  admitted  the  receipt  from  the  plaintiff  of  the  sum 
of  money  alleged  in  the  complaint,  but  denied  that  it  was  con- 
ditioned that  it  should  be  repaid  as  stated  in  the  complaint, 
and  alleged  that  it  was  only  to  be  repaid  in  the  event  that 
there  should  be  found  such  a  sum  due  to  the  plaintiff  after 
the  examination  of  his  accounts. 

It  appeared  on  the  trial  that  the  plaintiff  had  been  the  mas- 
ter of  the  bark  "  Commerce  "  from  August,  1883,  until  Decem- 
ber, 1887.  In  the  latter  month  he  collected  the  sum  of  $800 
belonging  to  the  vessel,  and  exercising  a  captain's  prerogative 
applied  it  in  payment  of  wages  then  due.  The  defendant 
David,  whom  the  evidence  tended  to  show  was  the  ship's  hus- 
band, stated  to  plaintiff  that  he  wanted  some  of  the  money  to 
pay  the  ship's  disbursements.     The  plaintiff  let  him  have  $449» 
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with  the  nnderstanding  that  his  wife,  the  defendant  Sarah,  or 
her  father,  Peter  S.  Parker,  was  to  sign  two  notes,  which  he 
took  |or  the  loan. 

The  defendant  David  brought  to  plaintiff  the  notes  bearing 
the  indorsement  "  J.  S.  Parker,"  and  declared  that  it  was  the 
signature  of  Peter  S.  Parker.  The  plaintiff  accepted  it  as 
such.  It  turned  out  that  J.  S.  Parker  was  a  man  without 
means. 

This  action  was  not  brought  on  the  notes,  but  against  the 
defendants  as  alleged  owners  of  the  bark  ^^  Commerce,"  on  the 
ground  that  the  moneys  were  loaned  for  the  use  of  the  bark, 
and  the  notes  were  produced  on  the  trial  and  an  offer  of  their 
surrender  for  cancellation  made.  There  was  some  controversy 
as  to  whether  the  loan  was  made  as  claimed  by  the  plaintiff. 
The  defendant,  Sarah  C.  McLean,  also  denied  being  a  part 
owner  of  the  bark.  These  two  questions  of  fact  were  submit- 
ted to  the  jury,  the  court  having  denied  the  motion  to  dismiss 
the  complaint  ''  on  the  stipulation  that  in  case  the  jury  find  a 
verdict  for  the  plaintiff  I  may  reserve  the  case  for  further 
consideration  of  the  law ;  and  in  case  I  come  to  the  conclusion 
that  defendant  is  right  and  plaintiff  wrong  upon  it,  then  T  may 
render  judgment  for  the  defendant,  notwitlistanding  a  verdict." 

In  his  instruction  to  the  jury  the  court  directed  that  if  they 
found  the  loan  was  made,  and  that  Sarah  McLean  was  the 
owner  of  127-128tlis  of  the  vessel,  then  to  render  a  general 
verdict  against  both  defendants. 

The  jury  having  rendered  a  verdict  in  favor  of  the  plaintiff 
and  against  both  defendants,  their  counsel  moved  for  judg- 
ment, notwithstanding  a  verdict  under  the  stipulation. 

The  court  in  denying  the  motion  said :  "  The  question  of 
law  in  this  case  is  on  the  border  line.  But  inasmuch  as  the 
jury  has  found  for  the  plaintiff  the  defendant  ought  to  bear 
the  onus  of  appeal." 

Other  facts  appear  in  the  opinion. 

Wm.  H,  Amoux  for  appellants.  Sarah  McLean  cannot  be 
held  liable.     Even  if  she  were  the  sole  or  part  owner  of  the 
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vessel  she  would  not  be  liable.  (McCready  v.  Thoi^  51  N. 
Y.  457;  Story  on  Part.  §  418  ;  Txirner  v.  Burrows^  8  Wend. 
144 ;  Martin  v.  Farn^ioorth^  49  N.  Y.  555 ;  Rossiter  v.  ^^- 
&iter^  8  Wend.  494;  Roelter  v.  BusJtery  1  Stark.  23;  Palmer 
V.  Gooch,  2  id.  380,  548 ;  John  v.  Shnons,  42  Eng.  C.  L.  743 ; 
Edwards  v.  IloinU^  78  id.  106  ;  Stearns  v.  i>^^,  12  Gray,  482 ; 
Beldon  v.  Campbell^  6  Exch.  886.)  The  judgment  must  be 
reversed  for  the  error  of  law  in  the  charge  of  the  judge  that 
what  was  done  with  the  money  was  immaterial.  {Rocher  v. 
Busker^  1  Stark.  23 ;  Palmer  v.  Gooch^  2  id.  386  ;  Stonehmise 
V.  Gent,  L.  R.  [2  Q.  B.]  431 ;  Steam  v.  Doe,  12  Gray,  482; 

Webster  v.  Seehimp,  4  B.  &  Aid.  354 ;  Tke  Alexander,  1  ANT. 
Robb.  361 ;  Macintosh  v.  Mit<^Jieson,  4  Exch.  175 ;  Cary  v. 

White,  1  Bro.  Par.  Cas.  284  ;  The  Sophie,  1  W.  Robb.  369 ; 
The  Ocean,  2  id.  368 ;  The  Helena  Sophie,  3  id.  270 ;  The 
Lida,  10  Wall.  201 ;  The  Grapeshot,  9  id.  129 ;  7%^  Kalorama, 
10  id.  204.)  There  was  no  evidence  whatever  that  Sarah 
owned  any  share  in  the  boat ;  so  that  even  if  David  had  hy 
law  the  right  to  cliarge  the  owners,  Sarah  would  not  be  liable. 
And  it  was  error  to  submit  the  question  of  ownership  to  the 
jury,  there  being  no  conflict  of  evidence.  ( Ward  v.  Bode- 
man,  1  Mo.  App.  272 ;  Macy  v.  Wheeler,  30  N.  Y.  231 .) 
Admitting,  for  the  sake  of  the  argument,  that  Sarah  was  the 
owner,  and  that  there  was  power  in  the  ship's  husband  to  bor- 
row upon  her  credit  for  past  due  debts  for  a  ship  out  of  com- 
mission, even  then  plaintiflE  cannot  recover,  for  there  was  no 
proof  that  David  was  ship's  husband.  {Stringhum  v.  S,  N. 
Ins.  Co,,  4  Abb.  Ct.  App.  Dec.  315 ;  McOready  v.  Thorn,  51 
N.  Y.  454.)  Defendant  Sarah  cannot  be  held  as  part  owner, 
and  she  cannot  be  held  under  the  ordinary  law  of  agency. 
(  Ward  V.  Bodemnn,  1  Mo.  App.  272 ;  Stedinan  v.  Feidler^ 
25  Barb.  608.)  The  judgment  as  to  Sarali  McLean  should  be 
reversed  and  the  complaint  dismissed  as  to  her,  with  costs. 
All  the  possible  evidence  was  given  as  to  her  liability,  and  it 
was  shown  that  in  no  event  can  she  be  held  liable.  {GooddU 
▼.  LoAJorenoe^  88  N.  Y.  513.) 
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Thomas  J.  liitch  Jr.^  for  respondent.  Fraud  vitiates  every 
contract.  If,  therefore,  plaintiff  loaned  this  money  to  and  for 
the  use  of  the  bark's  owners  and  on  the  representations  of  David 
W.  McLean,  and  he  was  their  agent,  he  has  the  legal  right,  on 
surrendering  said  obligations  of  indebtedness,  to  maintain  his 
action  directly  against  the  principals,  said  owners.  (3  Pet.  1, 
7;  1  Phil,  on  Ev.  485.)  This  was  an  account  stated.  In 
proving  such  an  account,  it  is  not  necessary  to  show  an  express 
examination  of  the  respective  demands  or  claims  of  the  parties, 
or  an  express  agreement  to  the  final  adjustment ;  all  this  may 
be  implied  from  circumstances.  {Lochwood  v.  Thorns ^  15  N. 
Y.  288 ;  6  id.  461.)  This  money  was  obtained  by  one  part 
owner  of  a  vessel  to  pay  for  the  proper  expenses  of  said  vessel 
and  for  the  benefit  of  all  the  owners.  One  part  owner  of  a 
vessel  has  the  authority,  in  the  absence  of  any  known  limita- 
tion to  bind  his  co-owners  for  such  supplies  and  chandlery  bills 
as  are  reasonable  and  proper.  {McCready  v.  Thorne^  51  N. 
Y.  451 ;  Provost  v.  Patchin,  9  id.  240.)  David  W.  McLean 
was  the  general  agent  of  his  co-owner,  Sarah  C.  McLean,  and 
had  the  authority  to  bind  her  in  all  things  as  he  saw  fit. 
{McC ready  v.  Thome,  51  N.  Y.  451 ;  E.  N.  T.  <&  J.  P,  P. 
Co.  V.  Lighten,  6  Kobt.  407 ;  36  Hun,  481 ;  5  Abb.  [N,  S.] 
458 ;  Davis  v.  Bemis,  40  N.  Y.  453 ;  Adams  v.  Cole,  1  Daly, 
147.)  The  defendant's  objection  to  plaintiffs  showing  that  his 
witness,  David  W.  McLean,  was  mistaken  and  had  made  dif- 
ferent statements  on  another  occasion  was  untenable.  {Bui- 
lard  V.  Pearsall,  53  N.  Y.  231.)  An  exception  to  detached 
portions  of  a  charge  are  unavailing,  a  charge  must  be  considered 
as  to  its  purpose  and  effect,  and  not  piecemeal,  but  as  a  whole ; 
if  it  conveys  to  the  jury  the  correct  rule  of  law,  the  judgment 
will  not  be  reversed,  although  detached  sentences  may  be 
erroneous.  {Crist  v.  E.  P.  Co.,  58  N.  Y.  638;  CaZdwell  v. 
N.  J.  S.  Co.,  47  id.  286 ;  Gall  v.  M.  P.  Co.,  5  N.  Y.  Supp. 
185 ;  Mofiroe  v.  Potter,  22  How.  Pr.  57 ;  Grosser  v.  SteUwagen, 
25  K  Y.  315;  Weil  v.  Peynolds,  42  Hun,  647;  Ayra/uU  v. 
P.  Bank,  47  K  Y.  570.) 
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Pakkeb,  J.  The  money  was  not  borrowed  for  the  purpose 
of  providing  a  proper  outfit  for  the  vessel ;  to  make  repairs ; 
nor  to  do  other  necessary  things  for  an  immediate  voyage. 
She  was  out  of  commission  and  the  plaintiff,  who  had  been 
her  captain  for  three  years,  had  terminated  that  relation.  It 
was  used  in  paying  a  debt  contracted  about  three  years  prior 
with  David  W.  McLean's  sons,  for  chandlery  goods  and  ship 
supplies  furnished  to  the  bark  "  Commerce." 

The  question  presented  is  whether  a  part  owner  of  a  vessel 
is  legally  responsible  for  the  payment  of  money  borrowed  by 
a  ship's  husband  to  pay  a  prior  indebtedness,  although  con- 
tracted for  the  benefit  of  the  vessel  ?  It  is  raised  by  exceptions 
taken  to  the  refusal  to  dismiss  the  complaint,  and  to  the  direc- 
tion of  the  judge  to  the  jury,  that  Mrs.  McLean  was  liable,  if 
a  part  owner. 

The  powers  of  a  ship's  husband  are  determined  mainly  by 
usage  and  are  defined  in  McCready  v.  Thorn  (51  N.  Y.  457, 
458),  as  follows :  "  To  provide  for  the  complete  seaworthiness 
of  the  ship  ;  to  see  that  she  had  on  board  all  necessary  and 
proper  papers ;  to  make  contracts  for  freight,  to  collect  the 
freight  dnd  to  enter  into  proper  charter  parties ;  to  direct  the 
repairs,  appoint  the  ofiiicers  and  mariners ;  to  see  that  the  vessel 
is  furnished  with  provisions  and  stores,  and  generally  to  con- 
duct all  the  affairs  and  arrangements  for  the  due  employment 
of  the  ship  in  commerce  and  navigation,  and  for  all  such  pur- 
poses he  is  the  agent  of  the  owners  and  can  bind  them  by  his 
contracts."  (See  also  1  Bell's  Comm.  [5th  ed.]  504 ;  1  Parsons 
on  Shipping  &  Adm.  109 :  Story  on  Part.  §  418  ;  1  Parsons 
Mar.  Law,  98.) 

It  will  be  observed  that  these  duties  have  reference  to  the 
future  employment  of  the  ship,  and  her  preparation  for  it. 

Mr.  Bell,  in  treating  of  the  limitations  of  the  power  of  a 
ship's  husband,  says : 

"  (1)  That,  vjx^oMtapeeldL  jpowers^  he  cannot  horroio  mjoney 
generally  for  the  iiee  of  the  ship  ;  though  he  may  settle  the 
accounts  of  the  creditors  for  f  arnishings,  or  grant  bills  for 
them,  which  will  form  debts  against  the  concern,  whether  he 
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has  fnnds  in  his  hands  or  not,  widi  which  he  might  have  paid 
them. 

"  (2)  That,  although  he  may,  in  the  general  ease,  levy  the 
freight,  which  is  by  the  bill  of  lading,  payable  on  the  delivery 
of  the  goods,  it  would  seem  that  he  will  not  have  power  to 
take  bills  for  the  freight  and  give  up  the  possession  and  lien 
over  the  cargo,  unless  it  has  been  so  settled  by  charter  party, 
or  unless  he  has  special  authority  to  give  such  indulgence. 

"  (3)  That,  under  general  authority  as  ship's  husband,  he 
has  no  power  to  insure,  or  to  bind  the  owners  for  premiums ; 
this  requiring  a  special  authority. 

(4)  That,  as  the  power  of  the  master  to  enter  into  contra^.ts 
of  affreightment  is  superseded  in  the  port  of  the  owners,  so  it 
is  by  the  presence  of  the  ship's  husband,  to  the  knowledge  of 
the  contracting  parties,  that  the  ship's  husband  has  been 
appointed."     (1  Bell's  Comm.  [5th  ed.]  504,  505.) 

The  courts  have  modified  in  some  respects  the  limitations 
formerly  existing  and  necessarily  correspondingly  enlarged  the 
powers  of  the  ship's  husband. 

In  this  state  it  has  been  held  that  a  master  has  power  to 
contract  for  repairs,  even  in  a  home  port,  if  they  were  abso- 
lutely necessary.     (Provost  v.  Patching  9  N.  Y.  235.) 

Wliile  formerly  he  was  not  permitted  to  borrow  money,  the 
rule  was  first  so  modified  as  to  authorize  the  Iwrrowing  of 
money  in  foreign  ports  in  case  of  necessity,  and  afterwards  so 
as  to  include  home  ports,  if  the  owner  could  not  be  commui- 
cated  with,  and  the  money  was  required  immediately  and  for 
a  specific  purpose.  {Rocher  v.  Busker^  1  Starkie,  23 ;  Pal- 
mer V.  Gooch^  2  id.  377-548 ;  Johm\.  Simons^ 42 Eng.  C.  L.  743 ; 
Edwards  v.  HaviU,  78  id.  106 ;  Steams  v.  Doe.  12  Gray,  482.) 

And  in  McCready^s  case  (supra\  relied  on  by  the  court  below 
in  afiirming  the  judgment,  the  rule  was  further  extended,  so 
as  to  permit  the  borrowing  of  money  to  pay  for  such  supplies 
as  the  ship's  husband  would  have  authority  to  purchase  on 
credit  In  that  case  the  ship's  husband  as  such,  had  authority 
to  purchase  the  articles,  to  pay  for  which  he  borrowed  the 
necessary  amount  of  money. 
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And  to  the  inquiry  upon  what  principle  is  the  one  credit 
within,  and  the  other  without  the  implied  authority  of  the 
agent,  the  learned  judge  responds  none,  except  that  suggested 
by  the  authorities,  that  the  agent  may  dissipate  and  misappro- 
priate the  money.  And  tliis  objection  he  guards  against,  by 
so  qualifying  the  rule,  laid  down  by  the  court  permitting  the 
ship's  husband  to  borrow  money,  to  pay  for  articles  whenever 
the  circumstances  would  permit  him'  to  purchase  such  articles 
on  the  credit  of  the  owners,  as  to  burden  the  lender  with 
proving  as  a  condition  of  recovery,  that  the  money  was  not 
only  borrowed  for  a  proper  purpose  connected  with  the  ship, 
or  her  navigation,  but  that  it  was  actually  applied  to  such 
purpose. 

Our  attention  has  not  been  called  to  any  other  case,  which 
goes  quite  so  far  in  support  of  the  authority  of  a  ship's  husband 
to  borrow  money,  and  while  we  fully  approve  of  the  decision 
made,  we  do  not  regard  it  as  applicable  here. 

The  implied  agency  of  the  ship's  husband,  has  only  to  do 
with  the  present,  or  future  use  of  the  ship.  It  is  based  on 
present  and  pressing  necessity,  occasioned  by  the  dangers  of 
navigation  with  a  vessel  out  of  repair,  improperly  rigged  and 
inadequately  provisioned. 

Now  this  transaction,  assuming  as  we  must  in  view  of  the 
finding  of  the  jury,  the  plaintiff's  version  of  it,  had  not  to  do 
with  the  then  necessities  of  the  vessel,  or  its  preparation  for  a 
voyage,  for  it  was  out  of  commission.  If  the  ship's  master  had 
asserted  otherwise,  within  the  rule  laid  down  in  McOready's 
case  the  plaintiff  would  liave  been  obliged  to  prove  its  appli- 
cation to  sucli  purpose.  But  he  did  not  claim  that  it  was  to  be 
so  applied  and  in  fact  it  was  used  to  pay  an  old  debt,  of  several 
years  standing.  For  such  a  purpose  a  ship's  master  has  no 
authority  to  borrow  money  at  the  charge  of  the  owners. 

On  this  appeal  the  respondent  calls  our  attention  to  the  evi- 
dence of  Sarali  0.  McLean,  which  he  claims  conferred  on 
David  W.  McLean  special  powers  in  addition  to  the  implied 
authority  l)elonging  to  him  as  ship's  master. 

Had  the  pleadings  presented  such  an  issue,  the  testimony  to 
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which  he  refers,  considered  in  connection  with  the  other  evi- 
dence in  the  case,  might  have  presented  a  question  in  that 
regard  for  the  jury.  But  no  such  claim  was  made  in  the  com- 
plaint ;  the  cause  was  not  tried  on  that  theory ;  nor  was  any 
such  question  presented  to  the  jury,  or  a  request  to  that  effect 
made. 

It  cannot,  therefore,  be  made  available  to  the  plaintiff  here. 

The  judgment  should  be  reversed* 

All  concur. 

Judgment  reversed. 


Geoboe  B.  Mobe  et  al.,  Kespondents,  v.  New  Yobk  Bowkbt 
FiBE  Insubance  Company,  Appellant. 

The  mere  failure  of  a  fire  insurance  company  to  respond  to  an  application 
for  insurance  does  not  raise  an  inference  that  it  has  accepted  it  and  insured 
the  risk. 

To  bind  the  company  there  must  be  actual  acceptance. 

Silence  operates  as  an  assent  and  creates  an  estoppel  only  where  it  has  the 
effect  to  mislead. 

In  an  action  upon  an  alleged  parol  contract  of  insurance  it  appeared  that 
S.,  the  general  agent  of  defendant,  sent  blank  applications  to  N.,  with 
instructions  that  in  case  he  secured  business  for  defendant  to  fill  out  an 
application  and  forward  to  him  (S.).  N.,  on  May  twelfth,  as  a  result  of 
negotiations  with  plaintiffs,  filled  out  an  application  and  forwarded  it  to 
8.  Plaintiffs  were  informed  by  N.  that  he  could  not  issue  a  policy,  and 
before  one  could  be  issued  the  application  would  have  to  be  approved 
by  some  other  person.  S.,  on  receiving  the  application,  wrote  to  N. 
that  the  risk  being  special  he  did  not  wish  to  write  it  without  submitting 
it  to  the  company.  On  the  same  day  S.  wrote  defendant,  stating  the 
application  and  the  nature  of  the  risk.  Defendant,  on  receipt,  immedi- 
ately replied  rejecting  the  application.  Of  this  action  S.  neglected  to 
notify  plaintiffs  or  N.  Plaintiffs,  on  May  thirtieth,  sent  a  check  to  N.  for 
the  premium  agreed  upon,  which  the  latter  received,  but  did  not  remit 
to  S.  or  defendant,  and  it  did  not  appear  they  had  any  knowledge  of  the 
payment.  A  day  or  two  thereafter  N.  told  plaintiffs  that  he  had  heard 
nothing  from  the  company,  and  consequently  it  was  all  right,  and  they 
would  get  the  policy  in  a  day  or  two.  The  property  was  destroyed  by 
fire  on  June  sixth.  Meld,  that  defendant  was  not  liable  ;  that  N.  having 
to  plaintiffs'  knowledge  no  authority  to  contract,  could  not  bind  defend- 
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ant  by  acceptance  of  the  premium  or  by  his  conclusion  drawn  from  its 

failure  to  report  its  action  upon  the  application. 
Bodins  v.  E,  F,  Ins.  Co.  (51  N.  Y.  117) ;  Arffy.  S.  F.  Ins.  Co.  (125  id.  57, 

64),  distinguished. 
More  V.  N.  T.  B.  F.  Ins.  Co.  (55  Hun,  540),  reversed. 

(Argued  December  21,  1891;  decided  January  26,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  February  11, 1890,  which  affirmed  a  judgment  in  favor 
of  plaintifEs,  entered  upon  the  report  of  a  referee, 

This  action  was  brought  to  recover  upon  an  alleged  parol 
contract  to  insure  the  plaintiffs  creamery  building  in  Delaware 
county  for  the  term  of  six  months  from  May  12  to  November 
12,  1887.     The  defendant  denied  the  making  of  the  contract. 

It  appeared  that  Omar  V.  Sage  was  the  secretary  of  the 
Co-operative  Insurance  Company,  a  corporation  engaged  in 
the  insurance  business  in  the  counties  of  Green,  Schoharie  and 
Delaware,  and  issuing  policies  limited  in  amount  to  $2,500. 

For  the  purpose  of  dividing  risks  where  the  value  of  the 
property  on  which  the  insurance  was  sought  exceeded  that 
amount  he  requested  to  be  and  was  appointed  agent  for  the 
defendant  company.  As  such  agent  he  had  full  power  to  iix 
the  rate  of  premium,  collect  the  same  and  issue  policies.  The 
Co-operative  Company  had  numerous  agents  soliciting  insur- 
ance in  the  counties  named,  who  were  informed  by  Sage  of 
his  appointment  and  the  purpose  of  it  and  to  whom  he  sent 
blank  applications,  with  instructions  that  in  case  they  secured 
business  for  the  defendant  they  should  fill  out  such  applica^ 
tions  as  completely  as  possible  and  send  to  him  at  Catskill, 
leaving  blank  the  place  to  be  signed  by  the  agent  for  liis 
(Sages's)  signature. 

On  May  12,  1887,  Charles  E.  Nichols,  one  of  the  agents  for 
the  Co-operative  Company,  as  a  result  of  negotiations  had  with 
the  plaintiffs,  filled  out  one  of  the  blank  applications  which 
had  been  sent  to  him  as  aforesaid,  and  forwarded  it  by  mail  to 
Sage  at  Catskill. 
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On  its  receipt  Sage  wrote  to  Nichols  saying  that  he  had 
written  to  the  defendant  in  reference  to  the  risk,  and  wonld 
advise  him  as  soon  as  he  heard  from  them.  That  the  risk  was 
special  and  he  did  not  wish  to  write  it  without  first  submitting 
it  to  the  company. 

On  the  same  day  he  wrote  to  the  defendant  at  New  York, 
stating  the  application,  and  what  the  risk  was,  and  the  defend- 
ant immediately  replied  rejecting  the  application  and  declining 
to  write  the  policy. 

This  letter  from  the  defendant  was  received  by  Sage  about 
May  nineteenth,  but  he  neglected  to  notify  the  plainti£b  or 
Nichols  of  the  defendant's  action. 

The  application  made  out  by  Nichols  was  as  follows : 

"New  York  Bowery  Fire  Insurance  Company,  of  New 
York,  in  consideration  of  thirteen  t^%^  dollars,  do  insure  G.  B. 
More  &  Co.  to  the  amount  of  eighteen  hundred  dollars  on  their 
li  story  frame  building,  shingle  roofed,  situated  in  the  village 
of  North  Harpersfield,  Del.  Co.,  N.  Y,,  on  the  south  side  of 
Maine  street,  used  as  a  creamery  for  the  manufacture  of 
butter.  Said  eighteen  hundred  dollars  is  divided  as  follows  : 
$800  on  building ;  $800  on  fixtures  therein  ;  $200  on  butter 
packages,  milk  cans  and  butter  therein  contained.  Terms 
BIX  months.  Amount,  $1,800.  Rate,  f  per  cent.  Premium^ 
$13.50. 

"  Commences  May  12, 1887.    Terminates  November  6, 1887. 

,  Agent." 


u 


On  May  thirtieth  the  plaintiflfs  sent  a  check  for  the  premium 
agreed  upon  to  Nichols,  which  he  received,  but  never  remitted 
to  Sage  or  the  defendant,  and  on  June  sixth  the  buildings 
were  burned. 

With  reference  to  the  application  for  the  insurance  the 
referee  found  that  it  was  made  after  two  or  three  conversations 
between  Nichols  and  the  plaintiffs,  and  "  was  written  on  the 
day  of  its  date  as  the  final  agreement  which  the  plaintiffs  had 
eoncluded  to  make  and  as  the  terms  had  been  agreed  on." 

"  That  the  plaintiffs  did  not  see  the  application  blank." 
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"  That  the  plaintiffs  understood  distinctly,  from  their  con- 
versation with  Nichols,  that  he  could  not  make  or  issue  a  policy 
of  insurance  upon  their  property  in  behalf  of  the  defendant, 
and  that  before  such  policy  could  be  issued  their  application 
must  receive  the  approval  of  some  other  person  or  persons." 

With  reference  to  the  payment  of  premium  he  found  "  that 
a  day  or  two  thereafter  Nichols  met  one  of  the  plaintiffs,  who 
asked  him  if  he  had  received  the  check,  and  said  that  he  had 
received  no  policy,  and  Nichols  told  him  that  it  was  all  right, 
that  he  had  heard  nothing  from  the  company,  and  consequently 
it  was  all  right  and  that  he  would  get  the  policy  in  a  day  or 
two." 

"  That  plaintiffs  believed  that  they  were  insured  according 
to  the  terms  of  the  writing,  *  *  *  after  the  assurance 
given  them  by  Nichols  upon  the  receipt  of  the  check  for  the 
premium,  that  it  was  all  right  or  he  would  have  have  heard 
from  the  company."  He  found  as  a  conclusion  of  law  "  that 
the  writing  of  Nichols  on  the  12th  day  of  May,  1887,  together 
with  the  acts  of  the  defendant  and  the  agent  Sage,  and*  by 
reason  of  the  writing  not  being  repudiated  within  a  reasonable 
time  after  it  was  submitted  to  the  defendant,  became  and  whs 
a  valid  and  subsisting  contract  t)f  insurance  at  the  time  of  the 
fire  according  to  the  terms  of  tlie  writing  and  in  the  form  of 
the  standard  stock  policy  of  the  state,  and  was  as  such  binding 
on  the  defendant." 

Further  facts  are  stated  in  the  opinion. 

A.  11.  Sawyer  for  appellant.  On  the  12th  day  of  May, 
1887,  Charles  E.  Nichols  was  not,  and  never  had  been,  an 
agent  of  the  defendant,  or  authorized  to  solicit  insurance  for 
said  company.  {DeGrove  v.  M.  Ins.  Co.^  61  N.  Y.  594;  Laws 
of  1886,  chap.  488 ;  Avery  v.  Ward,  150  Mass.  160.)  Had 
Nichols  been  a  regularly  commissioned  agent  of  the  defend- 
ant, with  power  to  make  contracts  of  insurance  and  issue  poli- 
cies, he  could  not  make  a  parol  contract  of  insurance,  but  only 
a  parol  contract  to  insure  by  the  issuing  and  delivery  of  a 
policy  of  insurance  in  the  usual  form.    {AngeU  v.  H.  F.  Ins. 


1892.]  MoBE  et  al.  v.  N.  Y.  B.  F.  Ins.  Co.  541 


Statement  of  case. 


Co.,  69  N.  Y.  173.)  All  the  evidence  in  reference  to  the 
insaring  of  B.  G.  Nichols,  and  the  taking  of  the  application 
by  Charles  E.  Nichols,  was  incompetent  and  should  have  been 
excluded  under  the  defendant's  objection.  (  Wood  v.  I\  Iji^. 
Co,,  32  N.  Y.  623 ;  Adams  v.  G,  Lis,  Co,,  70  id.  170 ;  Burr  v. 
A.  Ins.  Co.,  4  Ilun,  275  ;  Bush  v.  W,  F.  Ins,  Co,,  63  N.  Y. 
531 ;  May^in  v.  WilJber,  52  id.  270 ;  Reynolds  v.  C.  lis.  Co.,  36 
Mich.  131 ;  Fleming  v.  II  F.  Ins.  Co.,  42  Wis.  616 ;  Siollen- 
werh  V.  Thatcher,  115  Mass.  224.)  Nichols  had  no  j)Ower  to 
make  a  contract  of  insurance,  or  a  contract  to  deliver  a  policy 
of  insurance  which  would  be  binding  upon  the  defendant  until 
accepted  and  ratified  by  it.  (Story  on  Agency,  §  133  ;  Chase 
V.  H.  Ins.  Co,,  2,'2i  Barb.  527,  532;  Wilson  \.  G,  M,  Ins.  Co., 
14  N.  Y.  418,  421  ;  Marvin  v.  Wilbur,  52  id.  270;  Kyte  v. 
C.  U.  Ins,  Co.,  144  Mass.  43 ;  Harrison  v.  C,  F.  Ins,  Co.,  9 
Allen,  231 ;  Stringham  v.  S.  N.  Ins.  Co,,  3  Keyes,  280 ;  4 
Abb.  Ct.  App.  Dec.  315 ;  Bush  v.  W,  Ins.  Co.,  63  N.  Y.  531 ; 
Merserau  v.  P,  M,  L,  Lis,  Co.,  ^^%  id.  274 ;  O'Reilly  v.  C,  Z. 
Ahs.,  101  id.  575  ;  Tale  v.  C.  F,  Ins,  Co,,  13  Gray,  79 ;  Lohnes 
V.  Ins.  Co.,  121  Mass.  439;  Wood  on  Ins.  [2d  ed.]  830 ;  Burr 
V.  A.  Ins.  Co,,  4  Hun,  275.)  The  burden  is  upon  the  plain- 
tiffs to  show  that  the  alleged  oral  contract  was  within  the 
authority  of  Nichols.  (Wood  on  Ins.  [2d  ed.]  823,  870 ;  May 
on  Ins.  [3d  ed.]  §  138 ;  FUm.ing  v.  //.  F.  Ins.  Co.,  42  Wis. 
620 ;  Merserau  v.  P.  M,  L.  Ins.  Co,,  66  N.  Y.  274,  279 ; 
Harrison  v.  C.  F.  Ins.  Co.,  9  Allen,  233 ;  Lobdell  v.  Baker, 
1  Mete.  201  ;  Adriance  v.  Roonie,  52  Barb.  399,  411.)  The 
findings  of  law,  by  the  referee  are  wholly  unwarranted. 
{Haskin  v.  A.  Ins.  Co.,  78  Va.  700 ;  Misselhorti  v.  M.  It,  F, 
Z.  Assn.,  30  Fed.  Rep.  545 ;  R,  Ins,  Co.  v.  Beatty,  119  Penn. 
St.  6 ;  Sargent  v.  N.  F,  Ins,  Co,,  86  N.  Y.  626.) 

John  P.  Grant  for  respondents.  The  powers  of  an  insur- 
ance agent  are  prima  facia  co-extensive  with  the  business 
entrusted  to  his  care,  and  will  not  be  narrowed  or  limited  by 
limitations  not  communicated  to  the  person  with  whom  he 
deals.     {Ins.  Co.  v.  Wilkinson,  13  Wall.  222.)    Sage  had  power 
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and  anthoritj  to  transact  the  business  of  the  defendant  through 
clerks,  assistants  or  sub-agents,  and  their  acts  were  his  acts  if 
within  the  scope  of  his  authority,  and  would  bind  the  com- 
pany. (May  on  Fire  Ins.  169 ;  Bodine  v.  E.  F,  Ins.  Co.^  51 
K  Y.  117;  E.  F.  Im.  Co.  v.  R.  Ins.  Co.,  55  id.  343; 
Arff  V.  S.  F.  Lis.  Co.,  125  id.  57 ;  Dams  v,  L.  Ins.  Co.^ 

18  Hun,  230.)  The  defendant  ratified  the  relation  of  the 
agent  or  solicitor,  Nichols,  with  Sage  in  making  the  contract 
for  insurance  on  E.  G.  Nichols'  store  and  contents,  by  accept- 
ing the  risk,  receiving  the  premium  and  issuing  the  ^\\cj, 
thereby  approving  of  Nichols'  employment  as  solicitor. 
{Plumb  V.  C.  Ins.  Co.,  18  N.  Y.  392 ;  Neioman  v.  S.  Ins. 
Co.,  17  Minn.  123 ;  Goodson  v.  Brook,  4  Camp.  163 ;  RoiO' 
ley  V.  F.  Ins.  Co.,  36  N.  Y.  550.)  The  acts  of  the  agent, 
Sage,  were  within  the  scope  of  his  authority  in  making  tlie 
contract  in  question,  and  bind  the  company.  {Knney  v.  A. 
Ins.  Co.,  36  Hun,  68;  ^V.  A.  Ins.  Co.  v.  Thorpe,  7  Am. 
Rep.  138;  Ins.  Co.  v.  Wilkiiiscm,  13  Wall.  ,322;  Peckham 
V.  P.  Ins.  Co.,  65  N.  Y.  195 ;  Bodine  v.  E.  F.  Ins.  Co., 
51  id.  117;  Armour  v.  M.  C.  R.  R.  Co.,  65  id.  122.)  The 
parties  could  make  a  valid  parol  contract  to  insure,  and  the 
contract  can  be  enforced.     {Trustees,  etc.,  v.  B.  F.  Ins.  Co., 

19  N.  Y,  305 ;  S.  F.  Ins.  Co.  v.  K.  M.  cfc  F.  'Ins.  Co.,  7 
Bush.  81 ;  Shenncm  v.  N.  F.  Ins.  Co.,  46  N.  Y.  600 ; 
Angel  v.  //.  F.  Ins.  Co.,  59  id.  171 ;  Ellis  v.  A.  C.  F\ 
Ins.  Co.,  50  id.  492.)  The  contract  in  question  lacks  none  of 
the  necessary  elements  to  make  it  complete.  (May  on  Fire 
Ins.  §§  41,  42,  44;  Wood  on  Fire  Ins.  23.)  .  The  payment  of 
the  premium  was  the  performance  of  the  contract  on  the  part  of 
the  plaintifis,  and  binds  the  company.  {Perkins  v.  W.  Ins. 
Co.,  4  Conn.  625.)  The  agent,  Nichols,  accepted  plaintifEs' 
check  in  full  payment  of  the  premium.  (May  on  Fire  Ins. 
136 ;  Wood  on  Ins.  74.)  The  agent,  Nichols,  having  authority 
to  collect  the  premium,  his  neglect  to  account  to  the  company 
cannot  be  charged  to  the  plaintiffs.  (May  on  Fire  Ins.  137.) 
The  knowledge  of  the  agent,  Sage,  is  the  knowledge  of  the 
company.    {Peckner  v.  P.  Lis.   Co.,  65  N.  Y.  208.)    The 
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company  should  be  held  responsible  for  the  neglect  of  its 
a^nt.  {Fisher  v.  Cottemiett^  44  K.  Y.  538.)  The  defendant 
waived  proof  of  loss  and  cannot  avoid  liability  upon  the  ground 
of  failure  ot  notice  of  loss,  or  any  informality  in  the  notice. 
The  refusal  to  pay  the  loss  by  the  company  upon  the  ground 
tiiat  there  never  was  anv  contract  to  insure,  is  a  waiver  of 
notice.  {Avduhori  v.  E.  Ins.  Co.^  27  X.  Y.  234;  O^NeiU 
V.  B.  P.  Ins.  Co,,  3  id.  122;  MeMastet^  v.  W.  C.  M.  Ins. 
Co.,  25  Wend.  379 ;  PmUy  v.  B.  Ins.  Co.,  7  Grant,  130.) 
A  failure  on  the  part  of  the  insurer  to  notify  the  assured  of 
the  rejection  of  his  application  can  be  construed  as  an  accept- 
ance thereof,  the  insurer  j)romising  to  notify  the  assured  if 
the  application  was  rejected,  {his.  Co.  v.  Johnston,  23 
Penn.  St.  72.)  The  point  made  by  the  defendant  that  under 
chapter  488,  Laws  of  1886,  that  "in  any  matter  relating 
to  this  insurance  no  person,  unless  duly  authorized  in  writing, 
shall  be  deemed  the  agent  of  the  company,"  and,  therefore,  no 
agency  was  established  by  the  proof  in  this  case,  is  not  well 
taken,  (^//v.  S.  Ins.  Co.,  125  K  Y.  57.)  The  acts  of  the 
agent  Nichols  in  connection  with  the  acts  of  the  agent  Sage, 
in  reference  to  the  contract  and  its  acceptance,  are  binding 
upon  the  defendant.    {Arf\.  S.  F.  Ins.  Co.,  125  N.  Y.  57.) 

Brown,  J.  The  question  presented  in  this  case  is  whether 
there  was  a  contract  for  insurance  between  the  parties  and  it 
may  be  said  tliat  if  such  a  contract  existed  at  any  time  subse* 
quent  to  May  twelfth  it  had  not  been  rescinded  or  annulled  at 
the  time  of  the  fire. 

If  there  was  a  contract  it  grows  out  of  the  acts  of  the  agent 
Sage  and  his  subordinate  Nichols,  which  are  binding  upon  the 
defendant  notwithstanding  the  fact  that  it  promptly  refused 
to  accept  the  risk  or  issue  a  policy  when  the  application  was 
presented  to  it. 

An  agent  of  a  fire  insurance  company  having  unrestricted 
authority  to  accept  risks,  fix  premiums  and  make  and  issue 
policies  has  power  to  bind  his  principal  by  a  preliminary  parol 
contract  to  issue  a  policy.     {Ellis  v.  Albany  City  Fire  Ins, 
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Co.,  50  N.  Y.  402 ;  A7igeU  v.  Hartford  Fire  Ins,  Co.,  59  id. 

171.) 

Such  was  the  power  possessed  by  Sap^e  as  agent  of  the 
defendant  and  had  he  agreed  to  issue  a  policy  to  the  plaintiffs 
the  judgment  could  be  sustained. 

The  General  Term  based  its  decision  upon  the  application 
of  the  principle  of  the  cases  cited  to  the  facts  which  that  court 
assumed  to  exist  that  Sage  knew  on  .May  sixteenth  that  the 
insurance  according  to  the  agreement  between  Nichols  and  the 
plaintiffs  was  to  take  effect  from  May  twelfth  and  that  the 
plaintiffs  relied  upon  the  defendant  as  an  insurer  of  their  p^p- 
erty,  and  that  Sage's  silence  under  these  circumstances  was  in 
legal  effect  an  approval  of  the  application  and  a  consent  on 
the  part  of  the  defendants  to  enter  into  the  contract  contem- 
plated by  the  plaintiffs.  That  Sage  had  the  power  and  authority 
to  make  just  such  a  contract  as  plaintiffs  claim  was  made  may 
be  conceded,  but  tlie  facts  assumed  by  the  General  Tenn  were 
not  found  by  the  referee. 

lie  refused  to  find  that  Nichols  agreed  that  in  case  the 
property  was  burned  after  May  twelfth  plaintiffs  would  get 
their  insurance  or  that  the  agreement  was  to  commence  on  that 
date.  The  finding  that  he  did  make  was  that  the  evidence 
tended  to  the  belief  that  it  was  to  be  considered  as  commenc- 
ing on  that  day. 

But  this  was  qualified  by  another  finding  that  plaintiffs  under- 
stood from  Nichols  that  he  could  not  issue  a  policy,  and  that 
before  that  was  done  their  application  must  receive  the  approval 
of  some  other  person.  In  effect  this  was  a  finding  that  there 
was  not  to  be  a  contract  until  the  application  was  approved 
elsewhere. 

The  evidence  does  not  disclose  that  Sage  had  any  knowledge 
concerning  the  negotiations  between  plaintiffs  and  Nichols 
except  such  as  he  derived  from  the  application  and  in  view  of 
the  findings  of  the  referee  that  I  have  quoted  it  cannot  be  said 
that  on  May  sixteenth  he  knew  or  had  any  reason  to  suppose 
that  the  plaintiffs  relied  upon  the  defendant  as  an  insurer  of 
their  property.     On  the  contrary  the  finding  of  the  referee  in 
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reference  to  the  plaintiffs'  belief  on  that  subject  is  that  they 
"believed  that  they  were  insured  after  being  informed  by 
Nichols  that  he  had  received  the  premium  and  that  it  was  all 
right  or  he  would  have  heard  from  the  company." 

But  this  was  on  June  first,  and  on  May  eighteentli  Sage  had 
informed  Nichols  by  letter  that  he  could  not  approve  the 
application  —  that  the  risk  was  a  special  one  and  could  not  be 
accepted  without  the  defendant's  consent.  It  appears,  there- 
fore, that  the  referee  has  not  found  that  plaintiffs  relied  upon 
the  defendant  as  insurer  of  their  property,  until  about  June 
first,  six  days  before  the  fire,  and  that  this  resulted  not  from 
Sage's  neglect  to  inform  them  that  the  application  was  refused, 
but  from  what  Nichols  told  them  on  that  date. 

It  is  contended,  however,  that  a  contract  can  be  inferred 
from  Sage's  silence  and  failure  to  notify  the  plaintiffs  that  the 
application  was  rejected.  This,  I  think,  would  be  a  novel 
doctrine  to  introduce  into  the  law  of  contracts.  In  discussing 
it  I  assume  Sage's  powers  to  have  been  those  of  a  general 
agent  and  co-extensive  with  that  of  the  defendant. 

The  courts  have  applied  the  principles  of  waiver  and  equit- 
able estoppel  in  a  most  liberal  manner  to  insurance  contracts, 
but  always  to  enforce  good  faith  and  to  prevent  injustice  and 
fraud  where  the  insured  has  been  misled  by  the  acts  of  the 
company  or  its  agents.  But  no  case  has  yet  decided  that  the 
mere  failure  to  respond  to  an  application  raised  an  inference 
that  the  company  accepted  and  insured  the  risk. 

A  party  cannot  be  held  to  contract  where  there  is  no  assent. 

Silence  operates  as  an  assent  and  creates  an  estoppel  only 
when  it  has  the  effect  to  mislead. 

There  must  be  such  conduct  on  the  part  of  the  insurer  as 
would,  if  it  were  not  estopped,  operate  as  a  fraud  on  the  party 
who  lias  taken  or  neglected  to  take  some  action  to  his  own 
prejudice  in  reliance  upon  it.     (2  May  on  Ins.  §  508.) 

When  a  party  is  under  a  duty  to  speak,  or  when  his  failure 
to  speak  is  inconsistent  with  honest  dealings  and  misleads 
another,  then  his  silence  may  be  deemed  to  be  acquiescence. 

If  the  company  knew  a  person  was  acting  as  its  agent  with- 
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out  or  in  excess  of  anthority  and  did  not  disclaim  bis  acts,  it 
might  be  held  liable,  as  in  such  a  case  there  is  a  duty  to  speak. 

But  this  case  presents  no  element  of  that  character. 

The  plaintiffs  knew  that  Nichols  had  no  authority  to  con- 
tract with  them  on  behalf  of  the  defendant.  Their  application 
was  promptly  rejected  by  the  defendant  when  it  reached  it. 

They  were  not  misled  by  the  neglect  of  Sage  to  notify  them 
«f  that  fact  They  knew  they  had  no  contract  until  the  appli- 
cation was  approved  and  they  could  at  any  time  have  with- 
drawn their  application  and  secured  other  insurance.  If  thej 
had  done  so  and  the  defendant  had  issued  a  policy,  it  could 
not  be  claimed  that  they  were  liable  for  the  premium.  It  is 
very  plain  that  they  relied  upon  Nichols  and  his  statement  that 
"  it  would  be  all  right,"  but  as  they  knew  he  had  no  power  to 
speak  for  the  company  their  trust  was  in  him  alone  and  they 
had  at  no  time  any  legal  claim  upon  the  defendant. 

While  I  do  not  find  that  this  question  has  been  presented 
before  in  the  courts  of  this  state,  it  has  been  raised  in  other 
jarisdictions  and  decided  adversely  to  the  plaintiffs'  claim. 

In  Insurcmce  Co.  v.  Johnson  (23  Penn.  St.  72),  a  fire 
occurred  six  months  after  the  application  was  made,  during 
which  time  the  company  had  neglected  to  notify  the  plaintiffs 
that  *^heir  application  was  rejected,  and  that  delay  was  claimed 
to  justify  the  inference  of  a  contract.  It  was  held  that  a  pro- 
posal could  not  become  a  contract  from  delay  in  rejecting  or 
answering  it.  ' 

In  Royal  Ins,  Co.  v.  BeaUy  (119  Penn.  St.  6),  the  validity 
of  a  policy  by  renewal  was  involved,  and  it  was  decided  that 
when,  in  an  action  upon  a  contract,  plaintiff's  case  consists  of 
proof  of  a  proposal  with  the  presimiption  of  assent  thereto 
arising  from  silence  of  the  defendant,  no  legal  inference  of  a 
contract  can  arise  out  of  such  silence  without,  evidence  of  a 
duty  to  speak  on  the  part  of  the  defendant,  which  was 
neglected  to  the  plaintiff's  harm. 

To  the  same  effect  are  Haskin  v.  AgrtcuUural  Fire  Iiia. 
Co.  (78  Ya.  700) ;  Missdhom  v.  Mut.  E.  F.  Life  Asm.  (30 
Fed.  Rep.  545) ;  Winneaheik  Ins.  Co.  v.  Ilohgrafe  (53  HL  516). 
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And  it  was  said  in  Titus  v.  Glens  Falls  Ins,  Co.  (81  N.  Y. 
410),  in  reference  to  a  waiver  by  an  insurance  company  of  a 
breach  of  a  condition  which  forfeited  the  policy,  that  ^^A 
waiver  cannot  be  inferred  from  mere  silence.  It  (the  com- 
pany) is  not  obliged  to  do  or  say  anything  to  make  a  f  orf eikire 
effectual." 

And  it  may  be  added  that  a  person  is  under  no  obligation  to 
do  or  say  anything  concering  a  proposition  which  he  does  not 
ehoose  to  accept. 

Our  opinion  is  that  when  an  application  for  insurance  is 
made,  and  its  rejection  is  not  signified,  no  presumption  of  its 
acceptance  can  be  indulged  in. 

There  must  be  actual  acceptance,  or  there  is  no  contract 

The  respondent  contends  further  that  the  company  was 
bound  from  the  time  of  the  payment  of  the  premium  to 
Nichols.  This  payment  was  never  remitted  to  Sage  or  to  the 
company,  and  it  is  not  found  that  they  had  any  knowledge  of 
it  Its  effect,  therefore,  depends  on  the  relation  which  Kichols 
bore  to  the  defendant,  and  the  knowledge  which  plaintiff  had 
of  his  powers. 

There  is  no  finding  in  the  case  that  Nichols  was  the  defend- 
ant's agent.  The  referee  refused  to  find  either  that  he  was  or  was 
not  defendant's  agent  He  found  that  Sage  had  authority  to 
appoint  sub-agents,  and  that  the  acts  done  by  Nichols  in  con- 
nection with  the  risk  in  question  were  within  the  scope  of 
Sage's  authority.  But  this  does  not  aid  the  plaintiffs  in  view 
of  the  express  finding  that  plaintiffs  knew  that  the  application 
had  to  be  submitted  to  some  other  person  or  persons,  and 
approved  by  them  before  a  policy  could  be  issued. 

The  negotiations  with  Nichols  did  not  reach  the  point  where 
a  contract  was  made.  Nichols  did  not  assume  to  have  power 
to  contract  The  plaintiffs  understood  that  perfectly.  There 
was  an  application  to  defendant  through  Nichols.  He  was 
the  solicitor  merely.  His  apparent  power  to  represent  the 
defendant  did  not  go  beyond  that.  The  application  was  to  be 
approved  by,  and  the  contract  to  come  from,  some  person 
other  than  him. 
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That  person  was  either  Sage  or  the  company.  The  applica- 
tion reached  and  passed  Sage  without  approval,  and  of  this 
fact  Nichols  was  informed,  and  he  then  knew  that  the  contract, 
if  made,  must  come  from  the  company.  About  June  first, 
the  plaintiff  learned  from  Nichols  that  he  had  received  no 
word  from  the  company  that  the  application  had  been  approved 
or  the  risk  accepted.  In  substance,  Nichols  informed  them 
that  approval  must  come  from  the  company,  and  yet  he  told 
them,  because  it  had  no£  come,  it  was  all  right,  and  they  would 
get  the  policy  in  a  day  or  two. 

Now,  it  is  very  plain  that  Nichols  had  no  authority  to  make 
that  statement.     Had  plaintifib  any  right  to  rely  upon  it  ? 

Did  the  acceptance  of  the  premium  by  Nichols,  coupled 
with  the  statement  that  it  was  all  right  and  the  policy  would 
come  in  a  day  or  two,  bind  the  defendant?  Obviously  not,, 
under  the  finding  that  plaintiffs  had  been  informed  that  he  had 
no  power  to  make  or  issue  a  policy,  and  that  before  their 
application  could  grow  into  a  contract,  it  must  be  approved 
elsewhere.  This  fact,  of  which  plaintiffs  were  informed  at 
the  beginning  of  their  negotiations,  limited  and  qualified  all 
their  subsequent  dealings  with  Nichols.  The  payment  of  the 
premium  could  not,  therefore,  bind  the  defendant,  as  Nichols 
had  no  authority  to  contract  on  its  behalf,  and  for  the  same 
reason  his  statement  that  "  it  was  all  right  and  they  would  get 
the  policy  in  a  day  or  two,"  was  the  expression  of  an  opinion 
merely.  Having  no  power  to  contract,  he  could  not  bind  the 
defendant  by  a  representation  as  to  the  effect  of  its  failure  to 
report  its  action  upon  the  application.  A  different  question 
would  have  been  presented  had  the  plaintiffs  dealt  with  Nichols 
as  the  agent  of  the  defendant,  with  no  knowledge  as  to  any 
limitations  upon  his  power.  {Bodine  v.  Escchange  Fire  Ins. 
Co.,  51  N.  Y.  117;  Arf  v.  S.  F.  Ins.  Co.,  125  id.  57-64.) 
But  such  a  case  is  not  presented  on  the  facts  as  found  by  the 
referee. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

All  concur. 

Judgment  reversed. 


1892.]  Dextee  v.  Beard.  549 


Statement  of  case. 


130     549i 
Margabet  Dexteb,  Sespondent,  v.  Kandolph  Beakd,        i*7    >6Ti 

Appellant. 

One  G.  being  the  owner  of  oertain  premises  upon  which  was  a  lane  or  drive-  ' 
way  sixteen  feet  in  width,  running  east  from  a  street,  upon  the  south 
side  of  which  lane  was  a  store  with  a  hatchway,  giving  access  to  the 
cellar  which  projected  into  the  lane  about  five  feet,  sold  and  conveyed 
by  full  covenant  deed  to  B.,  "his  heirs  and  assigns,"  that  portion  of 
the  premises  north  of  the  lane,  "  also  a  right  of  way  the  whole  length 
of  the  south  line"  of  the  premises  conveyed,  "  between  said  south  line 
and  a  line  drawn  parallel  with  the  north  side  of  the  store  *  *  *  to  be 
used  by  the  grantee  in  common  with  the  grantor,  said  lane  not  to  be  encum- 
bered or  built  upon  by  either  party."  C.  subsequently  sold  and  conveyed 
the  remaining  portion  of  said  premises,  reserving  the  right  of  way  between 
the  store  and  B's  south  line,  to  be  used  mutually  by  the  grantee  and  B., 
' '  their  heirs  or  assigns  respectively. "  Defendant  having  acquired  title  to 
the  south  portion,  erected  a  building  thereon  which  occupied  over  four 
feet  of  the  lane.  In  an  action  brought  by  plaintiff,  who  had  acquired 
title  to  the  north  portion,  to  compel  the  removal  of  that  part  of  the 
building  which  encroached  upon  the  way,  evidence  was  introduced 
which,  considered  with  the  deed,  authorized  the  finding,  and  the  court 
foimd  it  was  the  indent  of  the  parties  to  the  deed  first  mentioned  that 
the  right  of  way  should  embrace  the  whole  sixteen  feet.  Held^  that  the 
covenant  that  the  lane  "was  not  to  be  encumbered  or  built  upon  by 
either  party,"  was  one  running  with  the  land;  that  the  words  "either 
party  "  were  not  used  in  a  restrictive  sense,  but  as  including  all  persons 
whom  the  party  undertook  to  represent  and  bind  with  himself,  that  is 
"his  heirs,  executors,  administrators  and  assigns;"  and  that,  therefore, 
plaintiff  was  entitled  to  the  relief  sought. 

JBarOia  v.  Beid  (45*  N.  Y.  415) ;  Clark  v.  Deooe(\U  id.  120),  distinguished. 

(Argued  December  23,  1891;  decided  January  26,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  entered  upon  an  order 
made  July  20,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  is  in  equity  to  compel  the  defendant  to  remove 
a  portion  of  a  brick  store  erected  upon  his  land  in  the  village 
•of  Cortland,  which  plaintiff  claims  encroaches  upon  a  right 
of  way  which  she  uses  jointly  with  the  defendant. 

Tlie  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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A.  P.  Smith  for  appellant  The  south  line  of  the  right  of 
way  being  uncertain  as  to  location,  making  the  right  of  way 
granted  indefinite  as  to  width,  it  is  a  well-settled  principle 
that  the  grantee  and  those  claiming  under  him,  are  limited  in 
the  extent  and  scope  of  their  right  by  the  necessity  which 
gave  rise  to  the  grant.  {NichoU  v.  Luce^  24  Pick.  102 ;  York 
V.  Briggs^  7  N.  Y.  S.  E.  124 ;  Rexford  v..  Marquis^  7  Lmis. 
249  ;  Iluson  v.  Toung^  4  id.  63 ;  Bakernan  v.  TaJhot^  31  N. 
Y.  366 ;  Goddard  on  Ease.  333 ;  AtUm  v.  Bord'nian,  20  Pick. 
291 ;  2  Mete.  457 ;  Mathews  v.  i>.  <J&  TZ  C  Co.,  20  Ilun,  427  ; 
Farrington  v.  Burdy,  5  id.  617 ;  Tyler  v..  Cooper^  47  i4  97  ; 
Code  Civ.  Pro.  §§  992,  993  ;  Clark  v.  Devoe,  124  N.  Y.  120.) 
This  action  could  not  have  been  sustained,  if  the  plaintiff  had 
sufficient  left  north  of  defendant's  building  for  any  useful  and 
proper  purpose  had  in  view  at  the  time  of  the  grant.  (Johnso7v 
V.  Kinnicuty  2  Cush.  153 ;  Washb.  on  Ease.  [4th  ed.]  287 ; 
/Spencer  v.  Weaver,  20  Ilun,  450 ;  Ha/rding.  v..Wilson,  2  Ban. 
&  C.  96 ;  Rexford  v.  Marquis j  7  Lans.  250  ;•  Shaver  v.  Cohn^ 
40  How.  Pr.  129 ;  Jackson  v.  Alien,  3  Cow.  220 ;  T.  L  Co. 
v.  Cunnvngharn,  8  Allen,  139.)  It  was  error  for  the  court 
to  refuse  to  find  that  under  the  undisputed  evidence,  and 
under  the  deeds  plaintiff  and  her  grantors  were  entitled  to  only 
so  much  of  the  lane  as  was  necessary  for  the  reasonable  use 
of  the  same  as  a  passage-way.  {Kennedy  v.  Porter,  109  N.  Y. 
526 ;  Griffiths  v.  Morrison,  106  id.  165 ;  Odgen  v.  Jennings, 
62  id.  526 ;  Grafton  v.  Moir,  30  N.  Y.  S.  R.  314.)  The  clause 
in  the  deed  from  Crosby  to  Barnard,  granting  a  right  of  way, 
should  be  construed  in  the  light  of  the  circumstances  existing 
when  the  contract  was  entered  into,  the  situation  of  the  parties 
to  the  deed  and  the  consideration  therefor.  {French  v. 
Carhart,  1  N".  Y.  96-102 ;  Bridger  v.  Pierson,  45  id.  601, 
604 ;  Winchester  v.  Osborne,  61  id.  561 ;  HaU  v.  TT.  Co.,  108 
id.  129,  136;  CoUman  v.  Beach,  97  id.  553;  Manners  v. 
Johnston,  L.  R.  [1  Cli.  Div.]  673,  678 ;  Bagnxdl  v.  Davies,  140 
Mass.  76 ;  Sanhum  v.  Price,  129  id.  387:)  Assuming  that 
the  width  of  the  right  of  way  was  indefinite  by  the  grant,  and 
the  parties  selected  the  place  where  they  would  exercise  the 


1892.]  Dexter  v.  Beabd.  551 


Statement  of  case. 


easement  thus  granted,  what  was  before  indefinite  became  fixed 
and  certain  and  the  easement  could  not  be  exercised  in  any  other 
place.  In  such  case  where  there  has  been  a  practical  location 
of  the  way  granted  the  grantee  cannot  afterwards  change  it 
{Onthankv.  Z.  S.  cfe  M.  S,  R.  JR.  Co.,  71 K  Y.  194-197 ;  Washb. 
on  Ease.  225-240;  Wynhoop  v.  Burger ^Vl  Johns.  222;  Ban- 
rum  V.  Angier,  2  Allen,  128 ;  Jennison  v.  Walker,  11  Gray,  423.) 
The  express  covenant  in  the  deed  from  Crosby  to  Barnard, 
"said  lane  not  to  be  encumbered  or  built  upon  by  either 
party,"  was  a  personal  covenant,  not  running  Math  the  land. 
{Ola/rk  V.  Devoe,  124  N.  Y.  120 ;  Uaraha  v.  Reid,  45  id.  415.) 
In  this  class  of  cases  time  is  not  a  necessary  element,  as  the 
owner  of  the  easement  is  held  to  be  estopped.  (Washb.  on  Ease. 
[3d  ed.]  661 ;  Snell  v.  Lm)itt,  HON.  Y.  595,  602,  603  ;  Wehh 
V.  Taylor,  27  N.  Y.  S.  R  301 ;  Latimer  v.  Livermore,  72  N. 
Y.  174 ;  Coming  v.  Go^ild,  16  Wend.  532  ;  3  Kent's  Comm. 
448 ;  Ca/rtright  v.  Majplesden,  53  N.  Y.  622 ;  DiUman  v. 
Hoffjrum,  38  Wis.  559;  Crane  v.  Fox,  16  Barb.  184;  Pope 
V.  O^Hara,  48  N.  Y.  446.)  If,  under  a  strict  construction 
of  the  grant  from  Crosby  to  Barnard,  the  court  should  decide 
that  the  right  of  way  there  given  was  intended  to  and  did 
embrace  the  hatchway,  or  if  the  court  should  hold  that  the 
express  covenant  contained  in  the  deed,  "  said  lane  not  to  be 
encumbered  or  built  upon  by  either  party,"  was  not  personal, 
but  a  charge  running  with  the  land,  even  then,  under  the  cir- 
cumstances shown  in  this  case,  a  court  of  equity  should  not 
grant  the  harsh  relief  demanded ;  and  this  judgment  should 
be  reversed.  {Trustees,  etc.,  v.  Thatcher,  87  N.  Y.  317 ; 
Clark  Case,  18  Barb.  350;  Welch  v.  Taylor,  50  Hun,  146; 
Conger  v.  Hedges,  45  id.  296 ;  City  of  London  v.  Nash,  1 
Ves.,  Sn,  12;  WiUard  v.  Taylor,  8  Wall.  557;  PeUrs  ^. 
Delaplain,  49  N.  Y.  362;  Bruce  v.  TiUson,  25  id.  202; 
Mc  Williams  v.  Long,  32  Barb.  194 ;  Margraf  v.  Muir,  57 
N.  Y.  155 ;  Matfiews  v.  Terwilliger,  3  Barb.  51 ;  Delevan 
V.  Duncan,  49  N.  Y.  485 ;  Taylor  v.  Longworth,  14  Pet 
172 ;  Page  v.  McDonnell,  55  N.  Y.  299.)  It  was  error  to 
find  that  the  plaintiff  was  entitled  to  an  injunction,     {Calhoun 
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V.  MiUardy  121  N.  Y.  69 ;  You7ig  v.  CampheU^  76  id.  525 ; 
Town  of  Ve^iice  v.  Woodruffs  62  id.  462 ;  McMurray  v. 
Noyes^  72  id.  523.)  The  court  erred  in  allowing  the  plaintifif 
to  testify  to  a  conversation  she  heard  between  Daniel  Bradford 
and  her  grantor,  William  O.  Barnard.  (Code  Civ.  Pro.  §  829  ; 
Holcomh  V.  HoUomby  95  N.  Y.  316  ;  In  re  Dunhamt^  121  id. 
575 ;  In  re  Eyaaman^  113  id.  62.) 

e/.  E,  Eggleston  for  respondent.  The  expression  in  the  deed 
'*  said  lane  not  to  be  encumbered  or  built  upon  by  either  party," 
is  a  covenant  by  both  parties  to  the  deed.  (1  Add.  on  Cont. 
§  227  ;  2  Wait  on  Act.  &  Def .  366 ;  BuU  v.  FoUeU,  6  Cow. 
170 ;  Lowering  v.  Lovering^  13  N.  H.  613 ;  Booth  v.  C.  N. 
Co.y  74  N.  Y.  21 ;  Watertown  v.  Cowe^i^  4  Paige,  610 ;  P. 
Ins,  Co.  V.  a  Im,  Co.,  87  K  Y.  400 ;  Storey  v.  N.  T.  E  li. 
li.  Co.,  90  id.  122 ;  Hart  v.  Lyon,  Id.  663  ;  Avery  v.  If.  T. 
C.  li.  a.  Co.,  106  id.  142.)  The  defendant,  when  he  took  his 
title,  had  notice  of  this  covenant,  and  took  his  deed  subject  to 
it.  The  right  to  the  uninterrupted  user  of  the  whole  of  the 
land,  as  it  was  in  1846,  was  granted  by  the  terms  of  the  deed. 
{Huttemeir  v.  AUbro,  18  N.  Y.  48 ;  Doyle  v.  Lord,  64  id. 
432.)  Twenty  years'  uninterrupted  and  unqualified  enjoyment 
and  user  of  such  a  right  as  plaintiff  claims  is  decisive  evidence 
of  such  a  grant.  (Lansing  v.  Wu&weU,  6  Den.  213 ;  Ham^ 
mond  V.  Zehner,  21  N.  Y.  118 ;  Ward  v.  Warren,  82  id. 
266  ;  Nichols  v.  Wentworth,  100  id.  455 ;  Taylor  v.  Hopper^ 
2  Hun,  651 ;  62  N.  Y.  649 ;  Child  v.  ChappeU,  9  id.  241.) 
The  claim  made  by  defendant  that  the  covenant  in  the  deed 
not  to  build  was  broken  before  the  title  came  to  defendant  or 
to  plaintiff,  and  that,  therefore,  this  plaintiff  had  no  remedy  on 
the  covenant,  is  not  well  taken.  {Maynard  v.  Mayor,  etc.,  11 
Paige,  428 ;  Beach  v.  Crain,  2  N.  Y.  86 ;  ^.  i>.  Co.  v. 
Leavett,  54  id.  35  ;  Trustees,  etc.,  v.  Lynch,  70  id.  440.)  When 
defendant  built  upon  the  lane,  he  broke  the  covenant  in  the 
deed,  and  this  action  lies  on  account  of  that  breach,  to  compel 
the  removal.  {Tr^istees,  etc.,  v.  Cowen,  4  Paige,  610 ;  DuBois 
V.  Darling,  12  J.  &  S.  436 ;  Taylor  v.  Hopper,  62  N.  Y. 
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649 ;  P.  Itis.  Co.  v.  C.  Ins.  Co.,  37  id.  400 ;  Whedaok  v. 
Noonauy  108  id.  179.)  The  point  made  by  the  counsel  for 
appellant  at  General  Term  that  the  covenant  not  to  build  upon 
the  lane  should  not  be  enforced  in  equity,  when  the  plaintifi 
can  have  full  indemnity  in  damages  in  an  action  at  law,  is  not 
tenable.  ( Uline  v.  JV.  T.  C.  db  U.  R.  R.  R.  Co.,  101  N.  Y. 
98.) 

Pabkeb,  J.  By  the  judgment  in  this  suit  it  was  decreed 
that  the  defendant  remove  so  much  of  a  building  erected  by 
him,  as  stands  upon  a  strip  of  land  of  the  width  of  four  and 
four-tenths  feet,  and  in  length  ninety  feet,  on  the  ground  that 
it  is  an  obstruction  to  a  right  of  way  granted  to  the  plaintiff, 
and  her  predecessors  in  title,  by  one  Parker  Crosby,  who  was 
tlie  common  source  of  title  of  both  plaintiff  and  defendant 

Prior  to  May  5,  1846,  Parker  Crosby  was  the  owner  not 
only  of  the  space  between  certain  buildings,  a  portion  of  which 
is  in  controversy  here,  and  which  the  plaintiff  claims  to  be 
entitled  to  use  in  common  witli  the  defendant  as  a  right  of 
way,  but  also  of  the  lands  and  buildings  on  either  side  of  it. 

At  that  time  the  condition  of  the  premises  was  as  follows  : 
A  lane  or  driveway  sixteen  feet  in  width  extended  east  and 
west  from  Main  street  On  the  north  side  of  the  lane  was  a 
fence,  extending  from  the  street  back  about  one  hundred  and 
fifty  feet,  while  on  the  south  was  a  store,  occupied  by  one  Van 
Valen,  which  ran  from  the  street  back  about  forty  feet,  in  the 
rear  of  which  was  an  open  space,  where  teams  were  aexjus- 
tomed  to  be  driven  for  the  purpose  of  loading  and  unloading 
butter  and  other  produce,  temporarily  stored  in  the  back  por- 
tion of  tlie  store.  On  the  north  side  of  the  Van  Valen  store, 
and  about  twenty  feet  from  the  street,  there  was  a  hatchway 
extending  out  into  the  lane,  from  the  building  about  five  feet, 
and  of  the  width  of  four  and  one-half  feet.  It  was  walled  up 
on  three  sides,  and  was  used  for  the  purpose  of  lowering  heavy 
packages  into  the  cellar.  On  the  outer  or  northerly  side  the 
wall  was  built  up  to  about  the  level  of  the  ground,  while  the 
side  walls  slanted  from  such  heighth  to  the  top  of  the  cellar 
SicKELs — Vol.  LXXX V.  70 
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wall,  which  was  about  twenty  inches  above  the  ground.  A 
framework  was  placed  on  the  top  of  the  three  sides,  and  on 
this  were  doors  opening  each  way.  From  this  hatchway,  and 
projecting  about  two  feet  from  the  upper  story  of  the  store, 
there  was  a  beam  covered  with  a  hood,  to  which  a  pulley  and 
rope  could  be  attached,  and  worked  in  lowering  or  raising 
heavy  packages  in  the  hatchway.  On  the  last-mentioned  date, 
Parker  Crosby  granted  and  conveyed  to  Wm.  O.  Barnard, 
his  heirs  and  assigns,  the  premises  next  adjoining  the  north 
side  of  the  lane.  The  deed,  immediately  after  the  description 
of  the  premises,  contained  the  following :  "  Also  a  right  of 
way,  the  whole  length  of  the  south  line  of  the  above-described 
lot,  between  the  said  south  line  and  a  line  drawn  parallel  with 
the  north  side  of  the  store,  now  occupied  by  the  said  James 
Van  Valen,  or  the  grantor's  village  lot  this  day  mortgaged  to 
said  grantee,  to  be  used  by  the  grantee  in  common  with  the 
grantor ;  said  lane  not  to  be  encumbered  or  built  upon  by 
either  party."  *  *  *  Through  several  mesne  conveyances, 
that  portion  of  the  land  which  next  adjoins  the  lane,  on  the 
north  of  the  right  of  way  granted  by  said  deed,  passed  to  the 
plain tiflF,  who  obtained  title  February  1,  1882.  About  three 
months  after  the  conveyance  to  Barnard,  and  on  August  12, 
1846,  Crosby  conveyed  to  Van  Valen  the  premises  south  of 
the  north  line  of  the  lane,  which  included  the  store  on  the 
south  side  thereof,  the  deed  containing  the  following  reserva- 
tion: "Except  tlie  right  of  way  between  tlie  store  and 
Barnard's  south  line,  to  be  used  mutually  by  Barnard  and  Van 
Valen,  or  their  heirs  or  assigns  respectively."  By  subsequent 
conveyance  the  title  to  the  premises  thus  granted  became 
vested  in  the  defendant  January  23,  1882.  Each  of  the  inter- 
mediate deeds,  as  well  as  the  one  to  the  plaintiff,  contained  an 
exception  in  substantially  the  same  language  as  in  the  one 
from  Crosby  to  Van  Valen.  The  deed  to  the  defendant,  in 
addition,  contained  the  following :  "  The  right  of  way  herein- 
before excepted  is  the  same  right  of  way  described  in  the  deed 
from  Parker  Crosby  and  wife  to  William  O.  Barnard,  recorded 
in  Cortland  county  clerk's  office  May  14,  1846." 
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It  does  not  appear  that  by  any  act  of  the  plaintiff,  or  her 
predecessors  in  title,  the  easement  granted  to  Barnard  had  been 
acquired  by  the  defendant,  or  his  grantors;  therefore,  the* 
plaintiJS  had  at  the  commencement  of  this  suit  all  of  the  rights 
which  were  granted  in  the  deed  from  Crosby  to  Barnard, 

The. first  question  presented  to  the  trial  court  for  determi- 
nation was,  whether  the  right  to  use  the  whole  of  the  space- 
between  the  Van  Valen  store  and  the  north  side  of  the  lane- 
was  granted,  or  so  much  thereof  as  was  necessary  for  the  use 
which  gave  rise  to  the  grant  ? 

Inasmuch  as  the  south  line  was  declared  to  be  "  a  line  drawn 
parallel  with  the  north  side  of  the  store  now  occupied  by  James 
Van  Valen,"  the  defendant  contended  that  a  line  equi-distant 
from  the  north  side  of  the  store  at  all  points  was  only  provided 
for,  and,  therefore,  the  description  is  as  well  satisfied  by  a  line 
five  or  ten  feet  from  the  north  side  of  the  store,  as  one  next 
along  it.  That  the  line  created  was  adjustable  and  uncertain  as 
to  location .  It  was  further  contended  on  the  part  of  the  defend- 
ant that  the  existence  of  the  covered  hatchway  in  the  lane  at 
the  time  of  the  conveyance  in  1846,  tended  to  show  that  the 
intention  of  the  parties  were  that  only  so  much  of  the  land  as 
should  be  required  for  the  purpose  of  passage  of  teams  should 
be  granted,  for  they  could  hardly  have  intended  that  the  hatch- 
way should  be  closed  up  and  the  store  deprived  of  the  benefit 
of  it,  while  there  remained  eleven  and  six-tenths  feet  between 
the  north  side  of  it  and  Barnard's  line  for  a  driveway.  On 
the  other  hand  it  was  insisted  that  the  line  referred  to  was  one 
along  the  north  side  of  the  store ;  that  the  use  of  the  word 
"  parallel  "  was  not  intended  to  make  the  line  indefinite  and 
uncertain  as  to  location,  but  was  made  necessary  because  of 
the  fact  that  the  store  only  extended  back  forty  feet  from  the 
street,  and  as  plaintiff  was  granted  a  right  of  way  ninety  feet 
deep,  the  limits  of  the  right  of  way  were  thus  accurately 
described  for  a  distance  of  fifty  feet  in  the  rear  of  the  store  as 
well  as  along  it.  A  part  of  the  sentence  describing  the  right 
of  way  declares  "  said  lane  not  to  be  encumbered  or  built 
npon  by  either  party,"  and  this,  it  was  insisted  by  the  plaintiff. 
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was  a  strong  indication  of  the  intention  of  the  parties  to  include 
the  entire  sixteen  feet  in  the  right  of  way,  for  the  word  "  lane  " 
did  not  suggest  any  limitation  certainly  upon  tlie  width  to  be 
used  and  not  to  be  built  upon,  but  was  so  comprehensive  as  to 
necessarily  embrace  the  entire  width  of  sixteen  feet  Evidence 
was  also  offered  tending  to  show  that  this  lane  was  largely  used 
by  teamsters,  and  tliat  while  the  main  travel  was  north  of  the 
hatchway,  that  to  some  extent  wagons  actually  passed  over  it. 
In  view  of  the  fact  that  the  phraseology  employed  in  describ- 
ing the  right  of  way  was  susceptible  of  more  than  one  inter- 
pretation, thus  presenting  a  question  as  to  what  was  intended 
by  the  parties  to  the  instrument ;  whether  they  sought  to  pre- 
serve for  all  time  a  right  of  way  of  the  full  width  of  sixteen 
feet  or  merely  a  passageway  of  sufficient  width  to  meet  the 
necessities  of  the  parties,  became  a  question  for  the  court  to 
determine.  In  the  absence  of  language  clearly  expressing  the 
object  wliich  the  parties  intended  to  accomplish,  the  court  was 
permitted,  and  it  was  its  duty,  to  look  at  the  surrounding  cir- 
cumstances existing  when  the  contract  waj8  entered  into,  the 
situation  of  the  parties  and  the  subject-matter  of  the  instru- 
ment    {Heath  v.  Hewitt,  127  N.  Y.  166.) 

In  conformity  with  this  rule  evidence  was  introduced  which, 
considered  with  the  deed,  permitted  the  court  to  find  as  a  fact 
whether  the  parties  intended  that  the  description  should  embrace 
the  entire  space  or  only  so  much  of  it  as  should  be  necessary 
for  the  use  of  the  parties  for  a  single  driveway.  {Simmons 
V.  Cloonan,  81  N.  Y.  657-562.)  The  intent  being  found,  its 
employment  as  an  aid  in  the  construction  of  the  doubtful 
clause  necessarily  followed.  Now,  the  trial  court  found  that 
from  the  12th  of  August,  1846,  to  the  present  the  plaintiff 
and  her  grantors  were  the  owners  of  the  right  of  way  men- 
tioned in  the  compfeint,  and  "  that  said  right  of  way  is  of  the 
width  of  sixteen  feet  and  extends  in  length  from  Main  street 
or  easterly  to  a  distance  of  more  than  ninety  feet.  The  same 
being  defined  in  the  deeds."  This  finding  was  required,  we 
think,  if  the  surrounding  circumstances  considered  in  connec- 
tion with  the  writing,  induced,  as  it  apparently  did,  the  con- 
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elusion  that  the  parties  so  intended.  Therefore,  in  such  further 
consideration  as  may  be  given,  we  shall  deem  it  established 
that  the  grant  described  in  the  deed  was  of  a  right  of  way  six- 
teen feet  in  width  and  about  ninety  feet  deep. 

The  appellant  contends  that  if  so,  it  is  merely  a  description 
of  the  land  in,  through  and  over  which  the  grantee  was  enti- 
tled to  a  right  of  way,  and  would  not  necessarily  describe  the 
limits  of  the  way  granted ;  therefore,  this  action  cannot  be 
maintained  if  the  plaintiff  has  a  sufficient  right  of  way  north 
of  defendant's  building  for  the  purposes  had  in  view  at  the 
time  of  the  grant.  His  position  in  that  respect  requires  con- 
sideration, unless  the  plaintiflE  can  take  advantage  of  the  cove- 
nant providing  "  said  lane  not  to  be  encumbered  or  built  upon 
by  either  party."  This  the  appellant  insists  she  cannot  do, 
because  the  covenant  is  one  not  running  with  the  land,  but  a 
mere  personal  covenant  between  the  original  grantor  and 
grantee.  In  support  of  such  contention  is  cited  Ilarska  v. 
Jieid  (45  K  T.  415),  and  Clark  v.  Devoe  (124  id.  120).  In 
HaTBhcCs  case  the  covenantees  did  not  derive  their  title  from 
the  covenantor,  for  the  covenant  was  an  independent  personal 
contract  in  no  way  connected  with  the  title.  The  defendant 
in  that  case  made  a  contract  with  a  third  party  that  no  one 
should  be  allowed  to  erect  a  grist-mill  on  a  water  privilege 
which  was  included  in  a  subsequent  sale  to  the  plaintiflE.  By 
it  was  granted  no  interest  in  the  premises  to  the  covenantees, 
and  it  was,  therefore,  a  purely  personal  contract,  which  could 
in  no  way  burden  the  estate  which  came  to  the  subsequent 
grantees.  It  has,  therefore,  no  bearing  upon  the  question  here 
presented.  In  Clark^a  case  the  owner  of  two  adjoining  lots 
in  the  deed,  conveying  one  of  them,  covenanted  for  himself, 
his  heirs,  executors,  administrators  and  assigns,  that  he  would 
not  erect  on  the  lot  remaining  unsold  any  building  which 
should  be  regarded  as  a  nuisance. 

It  will  be  observed  that  the  covenant  had  no  relation  to  the 
land  conveyed,  but  referred  wholly  to  premises  with  reference 
to  which  neither  party  parted  with,  or  received  any  title  or 
interest  at  the  time  with  or  as  a  part  of  making  the  covenant. 
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It  was  then  a  mere  personal  covenant,  not  binding  on  a 
subsequent  grantee  of  such  premises.  The  question  presented, 
therefore,  was  whether  this  personal  covanant  rendered  the 
covenantor  liable  to  respond  for  the  acts  of  subsequent  grant- 
ees as  well  as  his  own,  or  only  for  his  own.  And  the  court 
held  that  the  grantor  only  intended  to  contract  against  his  own 
acts,  and  the  covenant  should  not  be  read  distributively  as 
if  the  grantor  had  covenanted  that  he  would  not  erect  a 
structure  which  should  be  regarded  as  a  nuisance,  nor  would 
his  executors,  administrators  or  assigns. 

Here  the  question  presented  is  quite  diflferent.  The  grantor 
in  the  deed  conveying  the  fee  of  certain  lands,  also  granted 
an  easement  in  a  strip  of  land  adjoining,  which  was  described. 
While  the  fee  still  remained  in  the  grantor,  the  easement  of  a 
right  of  way  became  annexed  to  the  lands  conveyed.  And  to 
more  securely  effectuate  the  intention  of  the  parties  that  the 
right  of  way  should  not  be  interfered  with,  it  was  further 
agreed  that  the  lane  should  not  be  encumbered  or  built  upon 
by  either  party. 

Notwithstanding  the  manifest  intention  of  the  parties  and 
the  fact  that  the  clause  covenanting  against  encumbrances  on 
the  right  of  way,  formed  a  part  of  the  sentence  deficribing  the 
limits  of  the  easement,  the  appellant  contends  that  the  ease- 
ment was  not  intended  to  bind  other  than  the  immediate 
parties  to  the  instrument,  because  in  that  phrase  the  words 
"  either  party  "  were  used  instead  of  "  either  party,  their  heirsy 
executors,  administrators  or  assigns." 

The  construction  thus  contended  for  would,  we  think,  not 
only  do  violence  to  the  intention  of  the  parties,  but  would  be  too 
narrow,  in  the  light  of  the  phraseology  elsewhere  employed  in 
the  deed.  It  recites  that  the  parties  of  the  first  part, "  doth  grant, 
bargain,  sell,  alien,  remise,  release  and  convey  unto  the  party 
of  the  second  part,  and  to  his  heirs  and  assigns  forever,"  the 
premises  described,  and  also  the  right  of  way,  which  concludes 
with  the  phrase  "  said  lane  not  to  be  encumbered  or  built  upon 
by  either  party."  And  further  declares  that  the  party  of  the 
first  part,  for  themselves,  their  heirs,  executors,  administrators 
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end  assigns,  do  covenant  and  agree  to  and  with  the  party  of 
the  second  part,  his  heirs  and  assigns,  that  thej  are  seized  of 
the  estate,  have  a  good  right  to  convey,  that  the  estate  is  free 
from  encumbrances,  and  that  the  grantee  shall  have  quiet 
enjoyment  of  every  part,  without  molestation  by  the  parties  of 
the  first  part,  their  heirs  or  assigns. 

Had  the  words  "  either  party  "  been  omitted,  it  would  not 
have  been  contended  but  that  the  covenant  bound  all  subse- 
quent grantees.  And  their  use  cannot  be  held  to  liave  be6n 
intended  to  limit  the  duration  of  the  covenant  to  such  a  period 
as  the  grantor  and  grantee  should  severally  remain  the  owners 
of  the  dominant  and  servient  estates,  for  they  were  undoubt- 
edly employed,  not  in  a  restrictive  sense,  but  broadly,  so  as  to 
include  by  tho  word  "party"  all  persons  whom  the  party 
undertook  to  represent  and  bind  with  himself,  viz.,  the  party 
of  the  first  (or  second)  part,  Iiis  heirs,  executors,  administrators 
or  assigns. 

It  f oUows  that  so  much  of  defendant's  building  as  encroached 
upon  the  lane,  was  in  violation  of  the  rights  of  the  plaintiff, 
and  she  thereby  became  entitled  to  have  the  wrong  righted. 
The  court,  in  the  exercise  of  a  discretion,  guided  by  established 
equitable  principles,  reached  a  conclusion  that  the  injunction 
prayed  for  in  the  complaint  afforded  the  only  adequate  remedy, 
and  no  sufficient  reason  has  been  pointed  out  to  support  a 
reversal  of  such  determination  by  this  court  We  have  exam- 
ined the  exceptions  to  which  our  attention  has  been  directed, 
but  they  do  not  call  for  a  reversal  of  the  judgment,  and  need 
not  be  discussed. 

The  judgment  should  be  affirmed. 

All  concur,  except  Vann,  J-,  not  voting. 

Judgment  affirmed. 
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Alexander  Armstrong,  Respondent,  v.  Agricultural  Insur- 
ance Company  of  Watertown,  N.  Y.,  Appellant. 

While  a  waiver  of  a  condition  of  forfeiture  contained  in  a  policy  of  insur- 
ance need  not  be  based  upon  a  technical  estoppel,  in  the  absence  of  an 
express  waiver,  some  of  the  elements  of  an  estoppel  must  exist;  the 
insured  must  have  been  misled  by  some  action  of  the  company,  which 
caused  the  omission,  to  comply  with  the  condition,  or  it  must  have  done 
something,  after  knowledge  of  a  breach  of  the  condition,  which  could 
only  be  done  by  virtue  of  the  policy,  or  required  something  from  the 
assured  which  he  was  bound  to  do  only  at  the  request  of  the  company 
under  a  valid  policy,  or  exercised  a  right  which  it  had  only  by  virtue  of 
such  policy. 

Defendant  issued  a  policy  of  fire  insurance  to  one  B.,  payable 'to  plaintiff 
as  mortgagee  ''  within  sixty  days  after  due  notice  and  proof  of  the  same 
made  by  the  assured."  The  policy  contained  a  provision  to  the  effect 
that  it  should  become  void  upon  the  commencement  of  proceedings  to 
foreclose  a  mortgage  upon  the  insured  property,  unless  the  written  con- 
sent of  the  company  was  obtained.  Plaintiff  commenced  an  action  to 
foreclose  his  mortgage  without  having  obtained  such  consent;  subse- 
quently he  wrote  to  defendant  that  he  had  commenced  such  an  action 
without  discovering  the  clause  requiring  a  consent,  and  asked  for  con- 
sent to  continue  the  action.  The  letter  was  received  by  defendant,  but 
no  reply  was  made  to  it.  A  judgment  of  foreclosure  and  sale  was 
entered,  and  thereafter  the  buildings  insured  were  burned.  B.  having 
refused  to  make  proofs  of  loss,  they  were  made  by  plaintiff.  Defendant 
on  receipt  declined  to  accept  them  upon  the  ground  that  they  were  not 
made  by  the  assured  as  required  by  the  policy.  Plaintiff  thereupon 
again  solicited  B  to  make  the  proofs,  but  he  refused.  Plaintiff  then 
sent  an  affidavit  of  B.'s  refusal.  Defendant  replied  that  this  did  not 
obviate  the  objection.  In  an  action  upon  the  policy,  the  court  held  that 
defendant  had  waived  the  forfeiture  caused  by  tlie  foreclosure  by  its 
failure  to  reply  to  plaintiff's  letter  notifying  it  thereof  and  asking  con- 
sent; also  by  its  demand  for  proofs  of  loss  made  by  the  owner  of  the 
property.  Held,  error;  that  defendant  was  under  no  obligation  to  reply 
to  said  letter,  and  its  failure  to  reply  did  not  authorize  an  inference  of 
an  intent  to  waive  the  condition,  nor  was  it  waived  by  the  omission  of 
the  company  to  assert  the  forfeiture  in  connection  with  its  objection  to 
the  proofs  of  loss. 

Titu&  V.  aUm  FaUs  Ins.  Co.  (80  N.  Y.  410);  Roby  v.  Am,  Cent,  Ins,  Co^ 
(120  id.  610),  distinguished. 

AnMtrong  v.  A.  ln».  Oj.  (56  Hun,  899),  reversed. 


(Argued  December  23,  1891;  decided  January  26,  1802.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an 
order  made  May  15,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial  with- 
out a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

A,  If.  Sawyer  for  appellant.  No  proof  of  Joss,  as  required 
by  the  terms  and  conditions  of  the  policy,  was  ever  made  or 
fumislied  to  the  company.  {Grosvenor  v.  A,  Ins,  Co,^  17  N. 
Y.  391;  Cornell  v.  Z^  Roy,  9  Wend.  103;  Barnes  x.  U,  Lis. 
Co.,  45  N.  II.  21 ;  W,  F.  Ins.  Co.  v.  G.  c&  B.  S.  M.  Co.,  45 
Mich.  131;  Graham  v.  P.  his.  Co,,  77  X.  Y.  177;  Ileihnan 
V.  W.  Ins.  Co.,  75  id.  12  ;  Perry  v.  L.  Ins.  Co.,  (U  id.  214; 
Hhu  V.  Woolworth,  93  id.  75  ;  Merwui  v.  aS^.  Ins.  Co.,  7  Hun, 
659 ;  72  N.  Y.  603 ;  Cone  v.  N.  Ins.  Co.,  60  id.  619,  624 ; 
Bate^  V.  E.  Lis.  Co.,  10  Wall.  33 ;  B.  S.  Institution  v.  C.  U. 
Ins.  Co.,  m  Me.  313  ;  F.  S.  Bank  v.  A.  Ins.  Co.,  125  Mass. 
431 ;  W.  S.  Ba7ik  v.  C.  In^.  Co.,  29  Conn.  374 ;  Silas  v.  li. 
W.  Ins.  Co.,  9  Ins.  Law  Jour.  154;  Graves  v.  B.  M.Ins.  Co., 
2  Cranch,  419.)  The  motion  for  a  nonsuit  should  have  been 
granted  upon  the  ground  that  no  consent  was  ever  obtained 
from  tlie  company,  as  required  by  the  policy,  for  the  fore- 
closure of  the  mortgage  upon  the  property.  (Titus  v.  G.  F. 
Ins.  Co.,  81  N.  Y.  411.)  The  application  of  the  plaintiff's 
attorney  for  consent  to  the  foreclosure  was  not  sufficient 
The  policy  does  not  require  notice  to  be  given  but  required 
consent  to  be  obtained.  (  Walsh  v.  II.  F.  Ins.  Co.,  73  N. 
Y.  5  ;  Marvin  v,  U.  L.  Ins.  Co.,  85  id.  278,  282 ;  Smith 
V.  N.  F.  Lis.  Co.,  60  Vt.  682.)  The  trial  court  and  the 
Greneral  Term  both  held  that  the  foreclosure  of  the  mort- 
gage without  consent  avoided  the  policy  unless  the  condition 
in  that  respect  was  waived,  and  both  held  that  such  condition 
had  been  waived  by  the  defendant.  It  is  submitted  that  there 
is  no  foundation  for  such  decision.  (  Walsh  v.  II.  F.  Ins.  Co., 
73  N.  Y.  5  ;  Devejis  v.  M.  cfe  T.  Ins.  Co.,  83  id.  168 ;  Wood 
SicKEi^— Vol.  LXXXV.        71 
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T.  Z.  cfe  Z.  J^.  Iri8.  Co.^  116  id.  118.)  The  complaint  does  not 
allege  any  waiver  of  the  condition  of  the  policy  requiring 
proofs  of  loss  to  be  made  by  the  assured,  nor  of  the  condition 
of  the  policy  requiring  consent  to  the  foreclosure  of  the  mort- 
gage ;  but  on  the  contrary  the  complaint  alleges  due  perform- 
ance upon  the  part  of  the  plaintiff  of  all  the  conditions  of  the 
policy.  {Clift  V.  Roger ^  25  Hun,  39  ;  Oakley  v.  Morton^  11 
N.  Y.  25 ;  Eiseman  v.  11,  Ins.  Co.^  74  Iowa,  11.)  Under  the 
plain  condition  of  the  policy,  and  upon  the  most  ample 
authority,  this  judgment  entered  and  docketed  six  days  before 
the  fire,  wthout  the  consent  of  the  company,  rendered  the 
policy  void.  {Egan  v.  M.  Irie.  Co.^  5  Den.  326 ;  MerriU'  v. 
A.  Ins.  Co.,  73  N.  Y.  452,  466 ;  Govld  v.  H.  P.  Ins.  Co.,  16 
Hun,  538.) 

Calvin  Frost  for  respondent.  The  defendant  waived  the 
condition  of  the  policy  as  to  the  commencement  of  foreclosure 
proceedings  without  its  written  consent.  {Titus  v.  G.  F.  Ins. 
Co.,  80  N.  Y.  410 ;  Goodwin  v.  M.  M.  L.  Ins.  Co.,  73  id. 
480;  Prentice  v.  IT.  L.  Ins.  Co.,  77  id.  483;  Roby  v.  A. 
C.  Ins.  Co.,  120  id.  510.)  Plaintiff  was  entitled  to  make 
proofs  of  loss.  {Cornell  v.  Le  Roy,  9  Wend.  163 ;  Grosvenor 
V.  A.  F.  Ins.  Co.,  17  N.  Y.  391;  Luckey  v.  Gannon,  37 
How.  Pr.  138 ;  Pratt  v.  If.  Y.  C.  Ins.  Co.,  64  Barb.  589 ; 
Nickerson  v.  Nickerson,  80  Me,  105 ;  W.  F.  Ins.  Co.  v.  G. 
A  B.  S.  M.  Co.,  41  Mich.  131 ;  M.  Ins.  Co.  v.  Stein,  5 
Bush.  652.) 

Brown,  J.  This  action  is  upon  a  policy  of  insurance 
against  fire  issued  by  the  defendant  to  Daniel  Bro^Ti,  owner. 
The  loss  by  an  indorsement  upon  the  policy  was  made  payable 
to  the  plaintiff  as  mortgagee,  and  was  to  be  paid  "within 
•ixty  days  after  due  notice  and  proof  of  the  same  made  by  the 
assured." 

One  of  the  conditions  of  the  policy  was  tliat  "  if  proceedings 
ghall  be  commenced  to  foreclose  any  n>ortgage  upon  the 
insured  property,     *     *      *     then  this  entire  policy  and 
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every  part  thereof  shall  be  mill  and  void,  unless  the  written 
consent  of  the  company  at  the  New  York  ofBce  is  obtained." 

On  January  6,  1888,  the  plaintiff  commenced  an  action  to 
foreclose  his  mortgage  without  having  obtained  the  company's 
consent,  and  by  so  d^ing  the  condition  quoted  was  broken,  and 
the  policy  was,  by  its  express  terms,  from  that  date  "  null  and 
void."  (TUu8  V.  Olens  FaMs  Ins.  Co,,  81  N.  Y.  410 ;  Deoens 
V.  Jf.  cfe  T.  Ins.  Co.,  83  id.  168.)  . 

The  respondent  claims,  however,  that  the  breach  of  this  con- 
dition was  waived,  and  the  trial  court  and  the  General  Term 
so  determined.  It  appeared  that  on  February  2,  1888,  the 
plaintiff  caused  a  letter  to  be  written  and  mailed  to  the  defend- 
ant at  its  New  York  office,  which  was  delivered  in  due  course 
of  mail,  notifying  it  of  said  foreclosure  action,  and  that  it  had 
been  commenced  without  discovering  the  clause  against  it  in 
the  poUcy,  and  asking  consent  to  continue  the  action,  to  which 
letter  no  reply  was  ever  made.  On  February  fourth  judgment 
of  foreclosure  and  sale  was  entered,  and  on  February  tenth  the 
buildings  were  burned. 

Daniel  Brown,  the  owner  of  the  property,  refused  to  make 
proof  of  loss  under  the  policy,  and  thereupon  such  proofs  were 
made  by  the  plaintiff  and  sent  to  the  defendant ;  whereupon, 
on  March  twenty-fourth,  it  notified  plaintiff  by  letter  that  it 
declined  "  to  accept  or  receive  such  papers  as  a  proof  of  loss 
under  said  policy,  upon  the  ground  that  they  are  not  executed 
by  the  assured  mentioned  in  the  policy,  as  required  by  the 
conditions  of  the  policy." 

Upon  receiving  such  notice  plaintiff  again  solicited  said 
Brown  to  make  proofs  of  loss,  but  he  declined  and  an  affidavit 
of  such  request  and  declination  was  sent  to  the  defendant 
whereupon  it  replied  that  it  "  did  not  see  how  these  affidavits 
obviated  the  objection  already  made."  The  finding  that 
there  was  a  waiver  of  the  forfeiture  was  based  upon  the  failure 
of  the  defendant  to  reply  to  the  letter  of  February  second  and 
upon  the  demand,  implied  from  the  letter  of  March  twenty- 
fourth,  that  plaintiff  should  furnish  it  with  proof  of  loss  made 
and  sworn  to  by  the  owner  of  the  property. 


564  Armstrong  v,  A.  Ins.  Co.  [Jan., 


Opinion  of  the  Court,  per  Brown,  J. 


One  of  the  questions  considered  in  Titus  v.  Glens  Falls 
Ins,  Co.  (siipra)  was  similar  to  the  one  presented  in  this  case 
and  it  was  there  said  that  a  waiver  cannot  be  inferred  from 
silence.  That  "  the  company  is  not  obliged  to  do  or  say  any- 
thing to  make  a  forfeiture  effectual."  Within  the  rule  there 
stated  the  defendant  was  under  no  obligation  to  reply  to  the 
plaintiff's  letter  informing  it  that  the  foreclosure  suit  had 
been  commenced.  And  I  am  unable  to  see  how  under  any 
rule  any  legal  obligation  rested  upon  the  defendant  to  reply 
or  how  it  could  be  inferred  from  the  failure  to  reply  that  it 
intended  to  waive  the  enforcement  of  that  condition  of  the 
policy.  The  commencement  of  the  suit  rendered  the  policy 
from  that  time  void.  The  plaintiff  must  be  presumed  to  have 
known  of  that  fact.  He  deliberately  violated  the  condition 
and  destroved  his  contract  and  then  informed  the  defendant 
of  his  act  It  would  require  some  affirmative  action  on  defend- 
ant's part  imder  such  circumstances  to  indicate  that  it  intended 
to  waive  the  result  of  the  plaintiff's  breach.  We. have  at  this 
term  of  the  court  considered  the  failure  to  respond  to  an 
application  of  insurance  in  its  effect  upon  a  contract,  and  held 
that  a  contract  could  not  be  presumed  under  such  circum- 
stances {Moore  v.  N.  Y.  Bowetn/  Lis.  Co.\  *  and  no  substantial 
distinction  exists  in  principle  l>etween  that  case  and  this. 
The  failure  to  reply  to  the  plaintiff's  letter  or  as  was  said  by 
the  General  Term  "  the  neglect  to  refuse  the  consent  as 
promptly  as  the  occasion  demanded"  raised  no  inference  that 
the  defendant  consented  to  the  foreclosure  action.  (  Walsh  v. 
nartford  F.  Ins.  Co.,  73  K  T.  5.) 

The  rule  is  now  established,  however,  that  if  in  any  nego- 
tiations or  transactions  with  the  assured  after  knowledge  of  the 
forfeiture,  it  recognizes  the  continued  validity  of  the  policy, 
or  does  acts  based  thereon,  or  requires  the  insured  to  do  some 
act  or  incur  some  trouble  or  expense,  the  forfeiture  is  waived. 
{Titus  V.  Glens  Falls  Ins.  Co.^  supra  ;  Roby  v.  Aw^  Central 
Ins.  Co.,  120  X.  Y.  510 ;  Pratt  v.  Dwelling  Il&iise  Mut.  Ins. 
Co.,  41  K  Y.  S.  K.  303.) 

*A9U6,  page  537. 
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While  the  later  decisions  all  hold  that  such  waiver  need  not 
be  based  upon  a  technical  estoppel,  in  all  the  cases  where  this 
question  is  presented,  where  there  has  been  no  express  waiver, 
the  fact  is  recognized  that  there  exists  the  elements  of  an 
estoppel.  {Brink  v.  Hanaver  Fire  Im.  Co,^  80  N.  Y.  108- 
112 ;  Goodwin  v.  Mass,  Mat  Life  Lis.  Co,,  73  id.  480 ; 
Prentice  v.  KniekerhocJcer  Life  Lns.  Co.,  77  id.  483.) 

In  the  cases  cited  the  plaintiffs  were  misled  by  the  action  of 
the  defendants,  and  its  acts  were  tlie  cause  of  the  omission  to 
comply  with  the  condition  of  the  policy,  the  breach  of  which 
was  alleged  as  a  defense,  and  under  these  circumstances  the 
defendants  were  held  to  be  estopped  from  asserting  the 
objections. 

In  Titus  V.  GUns  FalU  Lns,  Co,  (supra)^  the  defendant 
required  the  insured  to  appear  before  a  person  appointed  for  that 
purpose  and  submit  to  an  examination.  liol^t/  v.  A7n.  Central 
Ins.  Co,  was  of  like  character.  In  those  cases  the  defendant 
exercised  a  right  which  it  had  only  by  virtue  of  the  policy,  and 
it  was  held  that  exercising  a  right  after  knowledge  of  a  breach 
of  one  of  the  conditions  of  the  policy  by  the  assured  was  a  recog- 
nition of  its  validity,  and  hence  a  waiver  of  the  forfeiture. 

It  will  be  observed,  however,  none  of  the  things  required 
of  the  insured  in  the  cases  cited  were  the  ordinary  contract 
stipulations,  but  were  to  be  performed  only  when  requested 
by  the  insurer.  They  were  not  essential  to  his  cause  of  action, 
but  were  in  the  nature  of  an  examination  into  the  loss  by  the 
assured  after  service  of  the  formal  proofs,  and  this  element 
points  the  distinction  between  those  cases  and  the  case  at  bar. 

The  condition  requiring  service  of  proofs  of  loss  is  one 
wholly  for  the  benefit  of  the  insurer.  The  assured  contracts 
to  perform  it,  and  until  he  does  so,  he  has  no  legal  claim 
against  the  insurer  and  no  cause  of  action.  The  proofs  thus  pro- 
vided for  are  the  legal  evidence  of  the  loss.  The  performance 
of  the  condition  is  not  a  thing  to  be  done  at  the  request  of  the 
insurer.  The  company  may  remain  silent,  and  until  proofs  are 
furnished  it  cannot  be  called  upon  to  pay  tlie  loss. 

But  the  law  does  require  of  it  entire  good  faith  and  fair 
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dealing  in  its  transactions  with  the  assured  in  reference  to  the 
proofs,  and  hence  it  is  bound  to  point  out  any  defects  of  a 
formal  character  therein  that  the  assured  may  have  an  oppor- 
tunity to  correct  them  and  if  it  accepts  those  served  within 
the  time  named  in  the  policy  it  will  be  deemed  to  have  waived 
defects  and  to  receive  them  in  performance  of  the  condition 
of  the  contract. 

I  do  not  think  a  waiver  by  the  defendant  can  be  inferred 
from  its  letter  respecting  the  proofs  served.  It  there  made 
no  demand  upon  the  plaintiff.  It  pointed  out  to  him  the  fact 
that  in  its  interpretation  of  the  contract,  he  was  not  the 
assured  and  the  implication  was  that  that  term  applied  to  the 
owner  of  the  property  and  proofs  must  be  made  by  him  to 
fulfill  the  condition  of  the  contract.  That  this  was  an  act  of 
entire  good  faith  towards  the  plaintiff  is  apparent.  It  required 
no  action  from  him  and  put  upon  him  no  trouble  or  expense, 
but  left  him  free  to  stand  upon  his  interpretation  of  the  con- 
tract if  he  chose,  and  it  gave  him  the  opportunity  if  he  desired 
and  could  do  so  to  remove  a  possible  objection  to  his  claim. 

But  it  is  said  that  the  defendant  should  then  have 
asserted  the  forfeiture  of  the  policy,  and  failing  to  do  so,  it 
waived  it.  But  if  it  had  placed  its  refusal  to  pay  upon  that 
ground,  it  would  not  have  been  permitted  thereafter  to  set  up 
and  rely  upon  defective  proofs.  A  denial  of  liability  and  a 
refusal  to  pay  on  the  ground  that  there  was  no  contract  would 
have  been  equivalent  to  a  declaration  that  it  would  not  pay 
though  the  proofs  be  furnished.  (Tayloe  v.  Merchants^  Fire 
Ins.  Co.^  9  How.  [U.  S.]  390 ;  Kniekerhocker  Life  Ins.  Co. 
V.  Pendleton^  112  U.  S.  696 ;  Blake  v.  Exchange  Mut.  Ins. 
Co.,  12  Gray,  265-272 ;  Vos  v.  Robinsim,  9  Johns.  192 ;  ^tna 
Fire  Ins.  Co.  v.  TyUr,  16  Wend.  385-401 ;  Brink  v.  //.  F. 
Ins.  Co.,  80  N.  Y.  108.)  So  if  it  had  accepted  the  proofs 
witliout  objection  it  would  not  have  been  permitted  thereafter 
to  have  denied  that  the  plaintiff  was  the  assured.  (May  on 
Ins.  §  468 ;  Bodle  v.  Cfienango  Co.  M.  Ins.  Co.,  2  N.  Y.  53 ; 
Brink  v.  Hanaver  F.  Ins.  Co.,  sn^ra.) 

So  that  we  have  this  case.     The  defendant  knowing  that  a 


1892.]  Armsteong  v.  A.  Ins.  Co.  567 


Opinion  of  the  Court,  per  Brown,  J. 


claim  is  to  be  made  upon  it  intends  presumably  to  assert  as  a 
defense  a  breach  of  the  condition  quoted  and  to  demand  strict 
compliance  with  the  condition  as  to  tlie  service  of  proofs  of 
loss.  It  had  a  legal  right  to  take  that  stand.  The  plaintiff 
presented  proofs  which,  according  to  the  company's  construc- 
tion of  the  contract,  were  not  made  by  the  proj>er  person. 
What  was  it  to  do  ?  If  it  accepted  them  it  could  not  there- 
after assert  that  they  were  not  made  by  the  assured.  If  it 
asserted  that  the  contract  was  forfeited,  the  same  result  fol- 
lowed. If  it  refused  them  on  the  ground  that  the  plaintiff 
was  not  the  assured,  it  waived  (so  claims  the  respondent)  every 
defense  known  to  it  arising  out  of  the  breach  of  the  condition* 
of  the  contract  by  the  assured. 

How  then  was  it  to  preserve  its  rights  and  enforce  both 
conditions  of  the  policy  ?  Under  tlie  rule  that  thus  far  has 
been  applied  in  this  case  I  am  unable  to  see  how  it  could  take 
any  action  without  waiving  one  or  the  other  of  the  two  con- 
ditions. If  it  received  the  proofs  it  lost  the  right  to  assert  that 
the  owner  and  not  the  mortgagor  was  the  assui*cd.  If  it 
rejected  tliem  the  penalty  was  loss  of  the  right  to  assert  the 
breach  of  the  condition  as  to  foreclosure.  At  any  rate  it  could 
not  reject  them  and  demand  that  proofs  be  made  in  accord- 
ance with  the  contract  as  it  interpreted  it,  without  at  the  same 
time  notifying  the  assured  of  its  proposed  line  of  defense.  But 
the  law  imposed  no  such  hardship  upon  it. 

It  needs  no  argument  to  show  that  it  was  justified  in  stand- 
ing upon  its  legal  rights  and  asserting  them  in  the  ordinary 
way  and  at  the  proper  time,  so  long  as  in  so  doing  it  did  not 
mislead  tlie  plaintiff  to  his  own  harm. 

It  had  a  right  to  base  its  defense  to  any  claim  made  upon  it 
upon  the  violation  prior  to  the  fire  of  any  provision  of  the 
contract,  and  to  require  performance  by  the  assured  after  the 
fire  of  those  conditions  which  he  had  contracted  to  perfonn 
and  which  were  essential  to  his  cause  of  ac.^tion  and  preliminary 
to  the  assertion  of  any  claim  upon  the  policy.  And  in  demand- 
ing strict  compliance  with  such  condition  it  did  not  waive  any 
of  its  rights  under  the  contract. 
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It  did  not  mislead  the  plaintiff  or  cause  or  require  him  to  do 
anything  that  he  did  not  agree  to  do. 

It  has  not  found  fault  with  the  character  of  the  proofs  or  the 
matter  therein  stated  or  required  him  to  submit  oral  or  written 
testimony,  as  was  done  in  Tit  ten  v.  Glens  Falls  Ins,  Co.^ 
and  the  other  cases  cited.  It  asked  only  the  performance  of 
the  contract.  What  it  did  was  in  the  line  of  fair  dealing,  and 
was  beneficial  to  the  plaintiff  in  enabling  him  to  procure  the 
proofs  from  the  owner,  if  he  could  do  so,  and  thereby  remove 
an  obstacle  to  his  claim.  And  there  is  no  fact  or  circumstance 
existing  in  the  case  tending  to  show  that  tlie  plaintiff  was 
prejudiced  in  his  action  by  anything  that  the  defendant  did. 
If  it  had,  when  the  proofs  were  presented,  asserted  the  for- 
feiture and  denied  any  liability  on  the  contract,  that  would 
not  have  aided  him,  as  he  could  not  have  removed  the  diffi- 
culty that  confronted  him  or  mitigated  in  tlie  slightest  degree 
the  effect  upon  the  contract  of  the  commencement  of  the 
foreclosure  action. 

To  hold,  under  the  circumstances,  that  the  defense  was  waived, 
is  to  extend  the  rule  far  beyond  that  of  any  reported  case. 

As  has  been  already  said,  in  every  case  where  a  waiver  has 
been  implied  from  the  defendant's  acts,  there  has  existed  some- 
thing of  the  element  of  an  estoppel.  The  plaintiff  has  been 
misled  to  his  harm,  or  the  company  has  done  something  w^hich 
could  be  done  only  by  virtue  of  the  policy,  or  has  required 
something  from  tlie  assured  which  he  was  bound  to  do  only 
at  the  request  of  the  company  and  which  request  could  only 
be  made  under  a  valid  policy. 

But  none  of  these  elements  exist  here.  The  plaintiff  was 
not  misled  nor  has  his  claim  been  prejudiced  by  any  act  of  the 
defendant,  and  that  which  he  was  required  to  do  was  essential 
under  the  contract  to  the  assertion  of  any  cause  of  action  upon 
the  policy.  Moreover,  at  the  time  the  proofs  were  rejected, 
the  loss  was  not  payable  and  the  plaintiff  was  not  in  a  position 
to  demand  payment  or  bring  an  action. 

By  the  policy  the  loss  was  payable  sixty  days  after  service 
of  proofs  and  until  that  period  elapsed  there  was  no  occasion 


1892.]  Akmstbong  v.  A.  Ins.  Co.  569 


Opinion  of  the  Court,  per  Brown,  J. 


or  necessity  for  the  defendant  to  make  known  whether  it 
intended  to  pay  or  contest  the  claim.  How  can  it  be  said  that 
the  plaintiff,  having  no  right  to  demand  payment,  yet  had  a 
right  to  know  whether  the  defendant  would  or  would  not  pay 
upon  the  maturity  of  the  contract,  and  also  to  be  informed 
sixty  days  in  advance  of  his  right  to  sue  whether  in  such  a  suit 
the  defendant's  liability  would  be  denied.  Yet  such  is  the 
result  of  the  rule  applied  in  the  case.  If  such  a  rule  was 
applicable  at  all  it  would  seem  that  the  defendant  should  at 
least  be  allowed  until  the  loss  is  due  and  payable  to  determine 
whether  or  not  it  will  contest  the  claim.  But  no  principle  of 
this  kind  ever  was  applied  to  any  other  contract,  and  no  reason 
is  apparent  why  it  is  applicable  in  cases  of  this  character. 

Had  the  defendant  accepted  the  proofs  tendered,  there 
would  have  been  no  pretense  of  a  waiver,  and  there  is  no  ride 
that  works  a  different  result  from  their  rejection. 

The  conclusion  that,  under  the  circumstances  disclosed  in 
this  case,  there  was  no  waiver  is  in  accordance  with  the 
authorities.  Phwnix  Ins,  Co,  v.  Stevenson  (18  Ky.  160 ;  S 
Ins.  Law  Journal,  922) ;  Fitchpatrickw  llawkeye  Ins.  Co.  (53 
Iowa,  335),  are  directly  in  point. 

In  the  first  case  cited,  the  policy  provided  that  "if  the 
assured  shall  have  *  *  ^-  any  other  insurance  on  the 
property  herein  insured  *  *  *  without  the  consent  of 
the  company  written  thereon,  then  this  policy  shall  be  void." 

The  condition  was  broken,  but  with  knowledge  of  the  breach, 
the  company  informed  the  assured  that  if  he  had  any  claim 
against  the  company,  he  should  furnish  proofs  of  loss  in 
accordance  with  the  condition  of  the  policy.  The  Supreme 
Court  of  Kentucky  held  this  was  not  a  waiver. 

In  the  Iowa  ca^je  there  was  a  breach  of  condition  as  to  occu- 
pancy, and,  after  being  informed  of  that,  the  company  required 
the  assured  to  present  proofs  of  loss.  The  court  held  there 
was  no  waiver.  That  proofs  were  required  in  pursuance  of 
the  assured's  obligation  in  the  policy,  and  without  them  plain- 
tiff had  no  cause  of  action,  and  that  the  requirement  of 
defendant  that  the  assured  should  discharge  his  contract  obli- 
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gation  did  not  estop  it  from  insisting  on  other  conditions  of  the 
policy. 

In  DesUver  v.  State  Mut,  Ins,  Co.  (38  Penn.  St.  130),  it 
was  held  that  a  waiver  of  notice  is  not  a  waiver  of  the  pre- 
liminary proof,  or  of  the  particular  acconnt,  when  they  are 
made  by  the  policy  distinct  ar.d  separate  acts. 

In  Titus  V.  Glenis  Falls  Ins.  Co,  {supra\  it  was  said  the 
company  might  wait  until  claim  is  made,  and  then,  in  denial 
thereof,  or  in  defense  of  a  suit^  assert  the  forfeiture. 

In  Brink  v.  Hanover  Ins.  Co.  {suprd)^  it  was  said,  in  speak- 
ing of  the  duty  of  insurance  companies  to  deal  with  their  cus- 
tomers with  fairness :  "  They  may  refuse  to  pay  without  speci- 
fying any  ground,  but  if  they  plant  themselves  upon  a  specified 
defense,  and  so  notify  the  assured,  they  should  not  be  permitted 
to  retract  after  the  latter  has  acted  upon  their  position  as 
assumed."  This  language  was  repeated  in  Devens  v.  M.  dk  T. 
Ins.  Co.  (83  N,  Y.  168-173),  and  it  was  there  said  in  addition 
that  "  the  doctrine  of  waiver  should  not  be  extended  so  as  to 
deprive  a  party  of  his  defense  merely  because  he  negligently 
or  incautiously,  when  a  claim  is  presented,  while  denying  the 
liability,  omits  to  disclose  his  defense,  or  states  another  ground 
than  that  upon  which  he  finally  relies.  There  must  be,  in 
addition,  evidence  from  which  the  jury  would  be  justified  in 
finding  that,  with  full  knowledge  of  all  the  facts,  there  was  an 
intention  to  abandon,  or  not  to  insist  upon,  the  particular 
defense  afterwards  relied  upon,  or  that  it  was  purposely  con- 
cealed under  circumstances  calculated  to,  and  which  actually 
did,  mislead  the  other  party  to  his  injury," 

In  that  case  proofs  of  loss  were  served  and  accepted,  and 
the  company,  while  denying  liability,  omitted  to  put  its  dis- 
claimer upon  the  breach  of  warranty  afterwards  asserted  as  a 
defense.  The  case  was  stronger  for  the  plaintiff  than  the  one 
at  bar. 

Hei^  the  plaintiff  knew  that  he  had  violated  the  policy  in 
commencing  the  foreclosure  suit,  and  he  was  informed  just 
what  the  defendant  claimed  as  to  the  proofs  of  loss.  He  knew, 
therefore,  just  what  defenses  his  claim  was  liable  to  meet  and 
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he  was  not  misled  or  injured  by  the  defendant's  action.  But 
in  the  case  just  cited,  the  defendant  placed  its  disclaimer  of 
liability  npon  a  ground  upon  which  it  did  not  afterwards  rely, 
and  the  court  said  this  was  not  inconsistent  with  an  intention 
to  rely,  upon  the  defense  afterwards  made.  (See  also  Putnam 
Tool  Co.  V.  Fitchburg  Mut  Fire  Im.  Co.,  145  Mass.  265.) 

We  are  of  the  opinion  that  there  was  no  waiver  by  the 
defendant  of  the  breach  of  the  policy,  and  for  that  reason  the 
judgment  should  be  reversed  and  a  new  trial  granted. 

This  conclusion  renders  it  unnecessary  to  consider  the  other 
questions  in  the  case. 

All  concur. 

Judgment  reversed.        


John  H.  Van  Clief  et  al.,  Respondents,  v.  Hannah  R.  Van* 
Vechten,  Impleaded,  etc..  Appellant 

Under  the  Mechanics'  Lien  Law  of  1885  (Chap.  342,  Laws  of  1885),  a  lien 
filed  attaches  to  the  loeits  in  quo  to  the  extent  of  any  sum  then  due,  or 
which  thereafter  becomes  due,  pursuant  to  the  contract  under  which 
the  work  is  being  done,  or  if  the  contractor  abandons  the  contract  with- 
out just  cause  and  the  owner  completes  the  building  in  accordance  with 
and  under  a  provision  of  the  contract  permitting  it,  the  lien  attaches  to 
the  extent  of  the  difference  between  the  cost  of  completion  and  the 
amount  unpaid  when  the  lien  was  filed.  (Follett,  Ch.  J.,  dissenting 
as  to  last  proposition.) 

In  an  action  by  a  lienor  who  claims  a  sum  due  under  the  contract,  he  is 
under  the  same  obligation  to  prove  performance  and  to  the  same  extent 
as  would  the  contractor  in  an  action  by  him. 

Where,  therefore,  the  lienor,  in  an  action  to  foreclose  his  lien,  claims  an 
installment  due,  and  it  appears  that  the  contractor  abandoned  and  will- 
fully refused  to  perform  the  contract  after  due  notice,  the  lienor  must 
show  performance  of  its  stipulations  entitling  the  contractor  to  the  pay- 
ment, without  any  omission  so  substantial  in  its  character  as  to  call  for 
an  allowance  of  damages  if  he  had  acted  in  good  faith. 

In  such  an  action  it  appeared  that  after  the  contractor  abandoned  the  work, 
the  owner,  as  authorized  by  llie  contract,  completed  the  building  herself » 
although  not  required  so  to  do,  and  although  she  had  threatened  to  can- 
cel it.  In  her  answer  the  owner  asked  to  have  tlie  amount  expended  by 
her  in  completing  the  building  tobeallowedasaset-off  orcounteikclaim. 
HM  (FOLJ-.ETT,  Ch.  J.,  dissenting),  that  it  was  to  be  presumed  that  the- 
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work  so  done  by  her  was  under  the  contract,  and  that  it  thus  continued 
operative  through  her  action;  that  the  amount  paid  by  her  for  this  pur- 
pose was  in  legal  effect  paid  for  the  contractor  and  the  difference  between 
the  sum  thus  expended  and  the  amount  unpaid  on  the  contract  became 
due  under  it,  and  to  the  extent  of  that  sum  plaintiffs'  lien  attached. 

The  action  to  foreclose  the  lien  was  commenced  in  a  County  Court;  the 
lien  was  for  $1,670.10.  The  complaint  was  amended  on  trial  so  as  to 
demand  only  f800.  It  was  claimed  by  the  owner  that  the  court  did  not 
have  jurisdiction.  Held,  that  as  there  was  nothing  in  the  summons  to 
show  what  the  action  was  brought  for,  it  being  under  the  Code  of  Civil 
Procedure  of  the  same  form  in  all  cases  (^g  416,  418).  the  court  acquired 
jurisdiction  when  it  was  served  and  had  power  to  amend  the  complaint. 

Melniyre  v.  Chrriere  (17  Ilun,  64),  distinguished. 

Reported  below,  55  Hun,  467. 

(Argued  December  7,  1891:  decided  February  9,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  14,  1890,  which  affirmed  a  judgment  in 
favor  of  the  plaintiffs  entered  upon  the  report  of  a  referee. 

This  action  was  brought  in  the  County  Court  of  Kichmond 
countv  for  the  foreclosure  of  a  mechanic's  lien. 

On  the  8l8t  of  March,  1886,  the  defendant  Smalle  agreed 
to  f urnisli  the  materials  and  erect  a  building  for  tlie  defendant 
Van  Vechten  for  the  sum  of  $4,298,  less  $275,  for  a  fire-place, 
heater  and  furnace,  making  the  net  price  $4,023,  payable 
$1,000  when  the  building  was  sheathed ;  $1,000  when  the 
exterior  was  finished  ;  $800  when  the  plastering  was  finished, 
and  the  balance  when  tlie  entire  work  was  completed,  such 
payments  to  be  made  upon  the  certificate  of  the  arcliitect  in 
charge.  The  work  was  to  be  completed  by  the  15th  of  Octo- 
ber, 1886,  and  if  incomplete  at  that  time,  said  contractor  was 
to  forfeit  $10  a  day  for  every  day  that  the  building  continued 
unfinished.  The  contract  also  provided  that  if  the  contractor 
at  any  time  during  the  progress  of  the  work  should  refuse  or 
neglect  to  supply  a  sufficiency  of  materials  or  workmen,  the 
owner  should  have  power,  after  three  days'  notice  in  writing, 
to  provide  materials  and  workmen  and  finish  the  work  and 
that  the  expense  should  be  deducted  from  the  contract  price. 
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Smalle  entered  upon  the  performance  of  his  contract  and  was 
paid  by  Mrs.  Van  Vechten  $1,000,  June  1,  1886,  and  $1,000, 
July  27,  1886. 

The  plaintiffs  furnished  materials  worth  $1,264.35  to  Smalle, 
that  were  used  in  the  building,  and  other  materials  worth  $405.75 
to  the  defendants  Newman,  who  were  sub-conti-actors  with 
Smalle,  that  were  also  used  in  the  building.  On  the  17th  of 
September,  1886,  and  within  ninety  days  after  such  materials  had 
been  so  furnished  and  used,  the  plaintifEs  filed  a  notice  of  lien,  in 
the  usual  form,  underthe  General  Mechanic's  Lien  Act  of  1885. 
September  22,  1886,  Smalle  abandoned  his  contract,  leaving 
the  building  incomplete,  and  refused  further  performance, 
although  notified  by  Mrs.  Van  Vechten  to  go  on  with  the 
work  and  that  in  default  thereof  she  "  would  cancel  and  forfeit 
said  contract  and  make  other  arrangements  to  complete  the 
building."  After  such  i*efusal  Mrs.  Van  Vechten  furnished 
materials  and  employed  workmen  to  finish  the  building  at  an 
expense  of  $1,905.20.  The  work  was  thus  completed  February 
15,  1887,  and  the  same  was  done  under  the  direction  of  the 
architect  mentioned  in  the  original  contract  and  according  to 
the  plans  and  specifications  named  therein.  Smalle  demanded 
no  payment  of  the  owner  after  July  27,  1886,  and  served  no 
answer  in  this  action. 

The  referee  found  that  when  the  lien  was  filed  "  Smalle  had 
earned  and  there  was  remaining  unpaid  to  him  on  account  of 
said  contract  the  sum  of  $900,  and  at  that  time  the  plastering 
upon  said  building  was  substantially  finished  and  there  was 
due  and  unpaid  Smalle  under  said  contract  the  sum  of  $800 
over  and  above  all  payments  theretofore  made  to  him  thereon 
by  defendant  Van  Vechten."  He  refused  upon  due  i^equest 
to  allow  anything  to  Mrs.  Van  Vechten  on  account  of  the  sum 
paid  by  her  to  complete  the  building  after  its  abandonment  by 
Smalle,  all^ough  she  had  demanded  in  her  answer  to  be  allowed 
that  sum  as  a  set-off.  Judgment  of  foreclosure  was  rendered 
for  the  sum  of  $800,  with  interest  thereon  from  September 
17,  1886.  Upon  the  trial  the  complaint  was  amended  so  as  to 
conform  to  the  proof  and  to  demand  only  $800,  besides  interest, 
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and  thus  bring  the  claim  within  the  conceded  jurisdiction  of 
the  County  Court. 

The  General  Term  held  that,  although  nothing  was  due 
under  the  contract,  as  between  contractor  and  owner,  still  as 
the  property  of  the  lienors  had  been  used  in  the  building  and 
the  owner  had  received  value  therefor  over  and  above  her 
payments,  to  the  extent  of  $800  and  interest,  the  judgment 
should  be  affirmed. 

Ezekiel  Fixman  for  appellant  The  only  judgment  or 
relief  which  the  plaintiff  could  have  as  against  the  owner,  is 
for  the  sum  which  was  due  pursuant  to  the  terms  of  the  con- 
tract from  the  owner  to  the  contractor  at  the  time  of  the  filing 
of  the  sub-contractor's  lien,  or  that  which  became  due 
subsequently.  {Cook  v.  O.  F,  F,  Unioriy  49  Hun,  23 ;  Cheney 
V.  Troy  Hospital,  65  N.  Y.  282 ;  Crane  v.  Genin,  60  id.  127 ; 
Rodboum  v.  S,  L,  G.  <&  TT.  Co.,  67  id.  213 ;  Lombard  v.  S.  B. 
cfe  N,  Y.  R.  R.  Co.,  55  id.  491 ;  Sullivan  v.  Brewster,  1  E. 
D.  Smith,  681;  SpavMing  v.  King,  Id.  718;  Ferguson  v. 
BurJc,  4  id.  767 ;  Rudd  v.  Davis,  1  Hill,  277 ;  Smith  v.  Coe, 
2  Hilt.  365 ;  29  N.  Y.  669 ;  BaUy  v.  Johnston,  1  Daly,  61- 
67 ;  Cox  V.  Broderich,  4  E.  D.  Smith,  721 ;  Haswell  v.  Good- 
child,  12  Wend.  373.)  Nothing  was  due  and  unpaid  under 
the  terms  of  the  contract  from  the  owner  to  the  contractor  at 
the  time  the  plaintiffs  filed  their  notice  of  claim  or  lien,  as  was 
held  by  the  General  Tenn,  and  from  this  it  follows,  and  it 
should  be  held  that  the  said  notice  of  claim  or  lien  so  filed  by 
the  plaintiffs  was  ineffectual  to  charge  the  defendant  Van 
Vechten's  property  and  this  action  cannot  be  maintained 
against  her.  (  WycJcoff  v.  Meyers,  4A  N.  Y.  145 ;  McMahon 
V.  N.  Y.  cfe  E.  R.  R.  Co.,  20  id.  463 ;  B.  N.  Bank  v.  Mayor, 
63  id.  339  ;  Smith  v.  Brady,  17  id.  176 ;  U.  S.  v.  Robeson, 
9  Pet.  319 ;  Thomas  v.  Floery,  26  N".  Y.  26 ;  Smith  v.  Wriyhl, 
4  Hun,  652 ;  39  X.  Y.  380 ;  HandUy  v.  WaJh&r,  8  Lawy.  207 ; 
Larkin  v.  McMullen,  120  Minn.  206.)  Plaintiffs  did  not  by 
filing  their  notice  of  claim  acquire  a  valid  or  effectual  lien 
against  the  defendant  Van  Vechten's  property,  and  this  action 
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should  be  dismissed.  (Morgan  v.  Stevens^  6  Abb.  [N.  C] 
356 ;  G^DouTiell  v.  Rosenberg^  14  Abb.  [N.  S.]  59 ;  Crane  v. 
Genin,  60  N.  Y.  130;  Z^ri-m  v.  McMuUen,  120  id.  206; 
Cunningham  v.  Jones^  4  Abb.  Pr.  433  ;  20  N.  Y.  486 ;  Smith 
V.  Brady ^  17  id.  173 ;  Gladys  v.  Blacky  50  id.  145  ;  jFmw  v. 
CfHara^  2  E.  D.  Smith,  560 ;  Frotiaer  v.  Florence^  4  Abb. 
[N.  C]  136;  6Va7?«  v.  Genin,  60  N.  Y.  127;  Murphy  v. 
Bruckman,  66  id.  297;  ir>^«(?Z^r  y.  Schofield,  67  id.  311; 
Taylor  v.  Mayor^  etc.^  83  id.  625 ;  Orawf<yrd  v.  Beckei\  13 
Hun,  375.)  Defendant  Van  Vechten  has  a  good  and  valid 
counter-claim  as  against  the  plaintiffs,  and  all  the  defendants 
who  filed  liens,  and  that  sum  should  be  allowed  to  the  defend- 
ant Van  Vechten  and  deducted  from  the  contract  price,  or 
from  any  sum  that  was  due  when  plaintiffs  filed  their  lien,  in 
tlie  event  that  it  is  held  that  the  contract  was  not  forfeited  by 
Smalle's  default.  {Murphy  v.  Bm^Jcman^  66  N.  Y.  297; 
Heckman  v.  Pinkney^  81  id.  211 ;  Taylor  v.  Mayor ^  etc.j  83 
id.  625 ;  Crawford  v.  Becker^  13  Hun,  375  ;  Smith  v.  Ferris, 
1  Daly,  18 ;  Rodbourn  v.  S.  Z.  G.  cfe  TF.  Co.,  67  K  Y.  215 ; 
Larkin  v.  McMullen,  120  id.  206.)  The  owner  Van  Vechten 
may  for  the  purpose  of  reducing  or  defeating  the  claim  in  this 
action,  avail  herself  of  all  matters  allowable  by  way  of  recoup- 
ment or  counter-claim  arising  out  of  the  contract  between  the 
owner  and  the  contractor,  and  which  would  be  available 
against  the  contractor  in  an  action  by  him,  the  right  of  the 
parties  being  determined  by  the  facts  existing  at  the  time  of 
the  creation  of  the  lien.  {Cheney  v.  T.  II.  Assn.,  60  N.  Y. 
^81 ;  Morgan  v.  Stevens,  6  Abb.  [N.  C]  363 ;  O'Donnell  v. 
Rosenberg,  14  Abb.  Pr.  [N.  S.]  59 ;  MiUer  v.  Moore,  1  E.  D. 
Smith,  739 ;  Hoyt  v.  IliU  Miner,  7  Hilt.  525 ;  Develin  v. 
Mack,  2  Daly,  100 ;  Gourdier  v.  Thorp,  1  E.  D.  Smith, 
^98 ;  Heckman  v.  Pinckney,  81  N.  Y.  211 ;  Larkin  v. 
McMuUen,  120  id.  206 ;  Crawford  v.  Becker,  13  Hun,  375.) 
The  finding  of  the  referee  that  $2,900  was  earned,  is  not  sup- 
ported by  the  proofs,  and  the  exception  to  it  was  well  taken. 
{Bedlow  V.  N.  T.  F.  D.  D.  Co.,  112  N.  Y.  263 ;  Sheld^  v. 
JShddon,  51  id.  354 ;  Kennedy  v.  Porter,  109  id.  526 ;  Wright 
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V.  lioberts,  43  Hun,  113.)  The  County  Court  had  no  juris- 
diction of  the  subject-matter  of  this  action.  (Code  Civ.  Pro. 
§§  340,  499;  1  Rumsey's  Pr.  53;  Avery  v.  WiUis,  24  Ilun, 
348;  Gilbert  v.  York,  111  N.  Y.  544;  Lenyard  v.  Lynch,  62 
How.  Pr.  56 ;  Laws  of  1870,  chap.  467,  §  1 ;  Laws  of  1880, 
chap.  480 ;  Robi'mon  v.  0,  8,  N.  Co,,  111  N.  Y.  316 ;  Davids- 
hxirgh  V.  K,  L.  Lis.  Co,,  80  id.  526 ;  Wheelock  v.  Lee,  74  id. 
495.)  Plaintiffs  have  not  proven  a  cause  of  action  upon  which 
the  defendant  Van  Vechten  is  in  any  way  personally  liable,  or 
for  which  her  property  could  be  made  subject  to  the  notice  of 
claim  or  lien  of  the  plaintiffs,  or  of  any  of  the  other  defend- 
ants.    (Laws  of  1885,  chap.  348.) 

David  Thwmton  for  respondents.  Plaintiffs  were  entitled 
to  the  sum  of  $800,  not  only  unpaid,  but  actually  earned 
under  the  contract.  ( Wright  v.  Roberts,  43  Hun,  413 ; 
He^kman  v.  Pinhney,  81  N.  Y.  211 ;  Graf  v.  Cunningham, 
109  id.  369;  Slieffield  v.  Leffler,  3  N.  Y.  Supp.  150.)  Even 
if  it  were  as  claimed  by  defendant,  that  the  owner's  liability 
was  only  to  the  extent  of  the  amount  payable  by  the  terms  of 
the  contract  to  Smalle  at  the  time  of  the  filing  of  the  lien,  tlie 
plaintiffs'  recovery  was  proper.  {Graf  v.  Cunningham,  109 
N.  Y.  369.)  The  question  of  jurisdiction  of  the  County  Court 
of  the  subject-matter  of  this  action,  raised  by  defendant,  was 
properly  determined  by  the  county  judge,  the  referee  and  Gen- 
eral Term  herein.  {Sweet  v.  Flanagan,  61  How.  Pr.  327.) 
Having  once  acquired  jurisdiction  of  the  action  by  the  service 
of  the  summons,  it  is  within  the  power  of  the  court  to  amend 
the  complaint  or  other  proceedings.  {Mclntyre  v.  Currier, 
17  Hun,  64 ;  Bwyer  v.  Rathhom,  17  N.  Y.  S.  R.  443 ;  Carnp- 
hell  V.  MandeviUe,  110  N.  Y.  628.)  The  question  of  residence 
of  the  owner.  Van  Vechten,  was  not  raised  until  after  the  trial 
was  completed  before  the  second  referee.  It  was  then  too  late. 
It  was  not  taken  by  demurrer  or  answer,  and  was  waived. 
{McMahon  v.  Sherman,  14  N.  Y.  S.  li.  637  ;  Code  Civ.  Pro. 

§  499.) 
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Vann,  J.  The  statute  applicable  to  the  subject  of  this  action 
is  chapter  342  of  the  Laws  of  1885,  as  it  stood  before  it  was 
amended  by  chapter  316  of  the  Laws  of  1888.  As  we  con- 
stme  that  statute  and  read  the  decisions  made  thereunder,  as 
well  as  those  made  under  similar  statutes,  we  think  tliat  the 
following  rules  determine  the  extent  to  which  a  mechanics' 
lien,  filed  by  a  sub-contractor  or  a  material-man,  attaches  to  the 
locu^  in  q^to: 

1.  If  anything  is  due  to  the  contractor,  pursuant  to  the 
terms  of  the  contract,  when  the  lien  is  filed,  it  attaches  to  that 
extent. 

2.  If  nothing  is  due  to  the  contractor  according  to  the  con- 
tract, when  the  lien  is  filed,  but  a  certain  amount  subsequently 
becomes  due  thereunder,  the  lien  attaches  to  the  extent  of  that 
sum. 

3.  If  nothing  is  due  to  the  contractor  pursuant  to  the  con- 
tract, when  the  lien  is  filed  and  he  abandons  the  undertaking 
without  just  cause,  but  the  owner  completes  the  building  accord- 
ing to  the  contract  and  under  a  provision  thereof  permitting 
it,  the  lien  attaches  to  the  extent  of  the  difference  between  the 
cost  of  completion  and  the  amount  unpaid  when  the  lien  was 
filed.  {Larhin  v.  McMullin,  120  N.  Y.  206 ;  Powers  v.  City 
of  YonkerSy  114  id.  145 ;  Mayor^  etc.^  v.  Crawford^  111  id, 
638 ;  Chaf  v.  Cunningham^  109  id.  369 ;  Taylor  v.  Maycyr^ 
etc,y  83  id.  625 ;  Ilec1cina7in  v.  Pinkney^  81  id.  211  ;  Gibson 
V.  Lenane^  94  id.  183;  Rodhoum  v.  Seneca  Lake  Grape  & 
Wine  Co.y  67  id.  215 ;  Lombard  v.  Syracuse^  B,  <&  JV,  Y.  P^ 
R.  Co.,  55  id.  491 ;  15  Am.  &  Eng.  Encyc.  78,  84.) 

The  first  question  presented  for  decision  is  whether  there 
was  anything  due  from  the  owner  to  the  contractor,  according 
to  the  terms  of  the  contract,  when  the  lien  was  filed.  This 
depends  on  whether  there  is  any  evidence  to  support  the  find- 
ing of  the  referee  that  the  plastering  had  been  substantially 
finished  at  the  time  of  the  filing  of  the  lien,  for  according  to 
the  contract,  the  third  payment  of  $800  was  to  become  due 
when  the  work  had  progressed  to  that  extent.  Evidence  was 
given  in  behalf  of  tlie  owner  tending  to  show  that  it  was  worth 
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$200  to  complete  the  plastering,  and  that  the  niaeon  who  did 
it  was  paid  that  amount.  The  witnesses  for  the  plaintiffs, 
however,  testified  that  it  was  worth  much  less.  As  the  conflict 
in  the  evidence  raised  a  question  of  fact,  the  version  most  favor- 
able to  the  plaintiffs  and  most  strongly  tending  to  sustain  the 
finding  of  the  referee  must  be  accepted  as  that  upon  which  he 
acted. 

The  only  witnesses  for  the  plaintiffs  as  to  the  quantity  or 
▼alue  of  the  unfinished  plastering  were  the  defendants  Isew- 
man,  who  as  sub-contractors  with  Smalle,  were  engaged  in 
doing  the  mason  work  when  the  lien  was  filed,  and  they  stopped 
work  on  that  account.  One  of  these  gentlemen  testified  in 
substance  that  the  cornice  had  not  been  run  nor  the  last  coat 
put  on  the  main  hall ;  that  the  stairs  were  not  up,  "  so  it  was 
Aot  plastered  under  the  stairs ; "  that  he  could  not  say  that  the 
plastering  was  all  done  in  the  second-story  hall ;  that  "  it  was 
not  finished,  that  is,  it  had  not  the  last  coat ; "  and  that  it  would 
cost  from  $20  to  $25  to  complete  the  plastering  in  the  liall.  The 
other  sub-contractor  testified  that  the  last  coat  on  the  side  walls 
of  the  parlor  and  the  last  coat  in  the  entrance  hall  was  not  on 
and  about  forty  feet  of  cornice  work  had  not  been  run ;  that 
the  stairs  were  not  wholly  up  and  not  plastered ;  that  the 
plastering  was  not  done  in  the  second-story  hall,  "  and  of  course, 
the  plastering  w^as  not  on  all  the  stairs;  "  "  I  have  said  four 
times  there  was  no  plastering  done  under  the  stair-cases  and  in 
the  hall ; "  that  it  was  worth  about  $30  to  finish  the  plastering. 

All  of  the  witnesses  for  the  defendant  testified  that  there 
was  more  j)lastering  to  be  done,  and  that  it  would  cost  more 
than  the  sub-contractors  stated  in  their  testimony. 

Although  the  referee  found  that  the  sum  of  $200  was  paid 
for  completing  the  plastering,  he  refused  to  find  that  it  was 
fairly  and  reasonably  worth  that  amount.  The  learned  General 
Term  apparently  held  that  the  plastering  was  not  finished, 
because  they  say  in  their  opinion  that  "  as  Ixjtween  contractor 
and  owner,  nothing  was  due  under  the  contract."  The  third 
payment  of  $800  was  not  simply  for  the  plastering,  but  for 
the  plastering  and  all  other  work  that  necessarily  preceded  it, 
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after  the  eonipletion  of  the  exterior,  whicli  made  tlie  second 
payment  due.  The  cost  of  completing  the  stairs  must  be  added 
to  the  cost  of  completing  the  plastering,  for  the  latter  could 
not  be  done  until  the  fonner  had  been  done.  The  question  of 
substantial  performance  depends  somewhat  on  the  good  faith 
of  the  contractor.  If  he  has  intended  and  tried  to  comply 
with  the  contract  and  has  succeeded,  except  as  to  some  slight 
things  omitted  by  inadvertence,  he  will  be  allowed  to  recover 
the  contract  price,  less  the  amount  necessary  to  fully  compen- 
sate the  owner  for  the  damages  sustained  by  the  omission. 
{  Woodward  v.  FuUer,  80  N.  Y.  312 ;  Nolmi  v.  Whitney,  81 
id.  648 ;  FhiUip  v.  Gallant,  62  id.  256,  264 ;  6laciu9  v. 
Black,  50  id.  145 ;  S.  C,  67  id.  563,  566 ;  Johnson  v.  DePey^ 
^ter,  50  id.  666 ;  Sinclair  v.  TaUmadge,  35  Barb.  602.) 

But  when,  as  in  this  case,  there  is  a  willful  refusal  by  the 
<K)ntractor  to  perform  his  contract  and  he  wholly  abandons  it, 
and  after  due  notice  refuses  to  have  anything  more  to  do  with 
it,  his  right  to  recover  depends  upon  performance  of  his  con- 
tract, without  any  omission  so  substantial  in  its  character  as  to 
call  for  an  allowance  of  damages  if  he  had  acted  in  good  faith. 
While  slight  and  insignificant  imperfections  or  deviations  may 
be  overlooked  on  the  principle  of  de  minimis  non  curat  lex, 
the  contract  in  other  respects  must  be  performed  according  to 
its  terms.  "When  the  refusal  to  proceed  is  willful  the  differ- 
ence between  substantial  and  literal  performance  is  bounded 
by  the  line  of  de  minimis,  {Smith  v.  Brady,  17  N.  Y.  173  ; 
Cunningham  v.  Jones,  20  id.  486 ;  Bonesteel  v.  Mayor,  eta,, 
22  id.  162;  Walker  v.  Millard,  29  id.  375;  Glaciusv.  Black, 
50  id.  145 ;  Catlin  v.  Tohies,  26  id.  217 ;  Ilitsied  v.  Craig, 
36  id.  221 ;  Flaherty  v.  Miner,  123  id.  382 ;  Hare  on  Con- 
tracts, 569 ;  Leake  on  Contracts,  821.) 

In  this  sense  the  plastering  was  not  substantially  finished 
and  there  is  no  evidence  to  support  the  finding  of  the  referee 
in  that  regard,  for  when  three  coats  are  required  two  will  not 
fiuflSce.  That  is  not  substantially  finished  which  requires  a 
substantial  sum  to  finish  it.  The  referee  found  that  the  con- 
tractor wholly  abandoned  work  upon  said  building  and  left  it 
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incomplete  and  expo6ed  to  tlie  elements,  and  that  he  refused, 
after  due  notice  from  the  owner  to  perform  his  contract,  to  go 
on  with  the  work  or  finish  the  building.  The  abandonment 
was  willful  and  the  omission  to  perform  intentional,  and  under 
those  circumstances,  according  to  the  authorities,  substantial 
performance  is  not  sufficient,  except  when  it  is  understood  as 
excluding  only  such  unsubstantial  differences  as  the  parties 
are  presumed  not  to  have  had  in  contemplation  when  tliey 
made  the  contract 

The  plaintiffs  claim  through  the  contractor,  and  if  the  third 
payment  was  not  due  as  to  him  it  was  not  due  as  to  them. 
Tliey  are  under  the  same  obligation  to  prove  performance  and 
to  the  same  extent  that  he  would  be.  Their  rights  as  lienors 
are  measured  by  his  rights  under  the  contract.  We  think 
that  there  was  notliing  due  upon  the  contract  when  the 
lien  was  filed,  and  that  the  judgment  cannot  be  supported  on 
that  ground. 

The  owner,  however,  although  under  no  obligation  to  do  so, 
completed  the  building  herself,  according  to  the  contract, 
which  thus  continued  operative  through  her  action.  After 
the  contractor  refused  to  proceed  she  performed  the  contract 
for  him,  as  it  expressly  permitted  her  to  do.  As  her  action 
was  according  to  the  contract,  it  will  be  presumed,  under  all 
the  circumstances  and  in  support  of  the  judgment,  that  it  wa8 
under  the  contract.  While  she  threatened  to  cancel  it,  there 
is  neither  finding,  nor  request  to  find,  that  she  did  cancel  it» 
and  instead  of  pleading  a  cancellation  or  rescission  in  her 
answer,  she  asked  to  have  the  amount  expended  by  lier  to 
complete  the  building  "  allowed  as  a  set-off  or  counter-claim  to 
any  claim  of  the  said  defendant  Smalleor  the  plaintiffs  herein, 
or  of  any  of  the  other  defendants  herein,  in  case  the  court 
should  eventually  determine  that  the  said  defendant  Smalle  is 
entitled  to  any  sum  whatsoever  under  the  said  contract'* 
Upon  the  trial  her  counsel  said :  "  We  claim  that  we  completed 
this  building  after  the  contractor  had  abandoned  liis  work  and 
have  a  right  to  set  off  what  we  paid  for  the  completion  of  this 
building.     That  is  claimed  as  a  se^off  against  this  claim  and 
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as  a  counter-claim."  She  testified  that  after  Smalle  stopped 
work  slie  had  a  conversation  with  one  McDowell  about  taking 
the  contract  to  complete  the  house ;  that  McDowell's  firm  made 
a  written  proposition  "  to  finish  the  incomplete  work ; "  that 
when  Mr.  McDowell  handed  her  this  paper  she  had  a  talk  with 
him  "  in  regard  to  his  taking  up  the  contract  to  complete  the 
house/'  and  that  subsequently  she  accepted  said  proposition  to 
complete  the  house  in  accordance  with  the  plans  and  specifica- 
tions and  paid  the  new  contractors  accordingly.  The  amount 
paid  by  her  for  this  purpose,  in  legal  effect,  was  paid  for  the 
original  contractor.  The  difference  between  the  sum  thus 
expended  and  the  aggregate  amount  unpaid  on  the  contract 
with  Smalle  upon  the  completion  of  the  entire  work,  became 
dne  under  the  contract.  (Orafy.  Cunnin^fham^  supra.)  To 
the  extent  of  that  sum,  being  the  difference  between  $2,023 
and  $1,905.20,  the  lien  of  the  plaintiffs  attached,  and  they  are 
entitled  to  a  foreclosure  for  that  amount,  provided  the  County 
Court  had  jurisdiction  of  the  action. 

As  the  action  was  brought  to  foreclose  a  lien  for  the  sum  of 
$1,670.10,  the  appellant  claims  that  the  County  Court  had  no 
jurisdiction.  (L.  1885,  ch.  342,  §  7.)  The  respondents  defend 
the  jurisdiction  of  the  court  under  chapter  480  of  the  Laws  of 
1880.  They  insist  that,  although  that  act  purported  to  amend 
an  act  that  had  already  been  repealed,  it  has  the  effect  of  an 
original  enactment.  (L.  1870,  ch.  467 ;  L.  1877,  ch.  417 ;  L. 
1880,  ch.  245 ;  L.  1880,  ch.  480.)  They  further  insist  that  the 
legislature  has  express  constitutional  power  to  thus  increase  the 
jurisdiction  of  tlie  County  Courts.  (Cons.  St.  of  N.  Y.  art.  6, 
§  15 ;  Sweet  v.  Flannagan^  61  How.  Pr.  327.) 

While  we  have  considered,  we  do  not  decide  this  question, 
as  the  jurisdiction  of  the  court,  to  the  extent  that  it  was  exer- 
cised, can  be  justified  on  another  ground. 

A  civil  action  is  commenced  by  the  service  of  a  summons, 
which,  under  the  present  practice,  is  of  the  same  fonn  in  all 
cases.  (Code  C.  P.  §§  416,  418.)  As  there  was  nothing  in 
the  summons  to  show  what  the  action  was  brought  for,  the 
court  acquired  jurisdiction  when  it  was  served,  and  hence  had 
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power  to  amend  the  complaint,  if  it  demanded  judgment  for 
too  large  an  amount. 

In  Mclntyre  v.  Cannere  (17  Hnif,  64),  the  Bummons  was  in 
the  old  form  of  a  summons  for  money,  and  showed  upon  its 
face  that  the  amount  claimed  exceeded  the  jurisdiction  of  the 
court.  It  was  held  that,  as  the  summons  itself  showed  a  want 
of  jurisdiction,  the  court  had  no  power  to  amend.  But  in 
McDonald  v.  TruesdaU  (Id.  65),  the  summons  was  for  relief, 
under  the  former  practice,  and  it  was  held  that  the  court 
acquired  jurisdiction  by  the  service  of  a  summons,  free  from 
objections,  and  had  power  to  amend  the  complaint  by  reducing 
the  demand  for  judgment  to  one  thousand  dollars. 

In  Gilbert  v.  York  (41  Hun,  694),  the  complaint  failed  to 
allege  the  residence  of  the  parties,  and  it  was  held  demur- 
rable for  that  reason,  but  the  General  Term  allowed  an  amend- 
ment upon  terms.  See  also  Dwyer  v.  Rathhoixs  (17  N.  Y.  St. 
Rep.  443),  and  Yagor  v.  Hannah  (6  Hill,  631,  634). 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event,  unless  the  plaintiffs,  within  thirty 
days,  stipulate  to  reduce  the  amount  due  and  unpaid  upon 
their  lien  to  the  sum  of  $117.80,  with  interest  thereon  from 
September  17,  1886,  in  which  event  the  judgment  as  thus 
modified  should  be  affirmed,  without  costs  in  this  court  to 
either  party. 

FoLLETT,  Ch.  J.  (dissenting).  The  result  reached  by  the 
prevailing  opinion  is  based  on  this  provision  in  the  contract : 

"  Should  the  contractor,  at  any  time  during  the  progress  of 
the  said  works,  refuse  or  neglect  to  supply  a  sufficiency  of 
materials  or  workmen,  the  owner  shall  have  the  power  to  pro- 
vide materials  and  workmen,  after  three  days'  notice  in  writing 
being  given,  to  finish  the  said  works,  and  the  expense  shall  be 
deducted  from  the  amount  of  the  contract." 

At  the  request  of  the  defendant,  the  following  facts  were 
found : 

(6)  "  That  the  said  defendant  Smalle  never  performed  the 
conditions  or  covenants  in  the  said  contract  t)etween  him  and 
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tlie  defendant  Van  Vecliten,  contracted,  covenanted  and  agreed 
to  be  performed  by  him,  nor  did  the  said  defendant  ever  coia- 
plete  or  finish  the  said  work  on  said  building,  nor  comply  with 
the  terms  of  said  contract,  but  that  on  the  22d  day  of  Septem- 
l)er,  1886,  the  said  defendant  Smalle  wliolly  abandoned  work 
in  and  upon  said  building,  and  left  the  said  building  in  an 
incomplete  and  unfinished  state,  and  exposed  to  the  elements, 
and  refused  and  neglected  to  complete  and  finish  said  build- 
ing, and  to  perform  the  conditions  and  agreements  of  said 
contract  on  his  part,  although  he  was  duly  notified  by  the  said 
defendant  Van  Vechten  to  perfonn  liis  said  contract  w4th 
her." 

(7)  "  That  the  said  defendant  Smalle  having  so  abandoned 
the  work  on  said  building,  and  having  so  refused  and  neglected 
to  perform  and  carry  out  his  said  contract  wjth  the  defendant 
Van  Vechten,  the  said  defendant  Van  Vechten  dulv  notified 
the  said  Smalle  to  ]>erform  his  said  contract,  and  that  in  default 
thereof  the  defendant  Van  Vechten  would  cancel  and  forfeit 
said  contract,  and  make  other  arrangements  to  complete  the 
building,  and  the  said  Smalle  having  failed  and  neglected  to  pro- 
ceed with  the  erection  of  said  building,  the  said  defendant 
Van  Vechten  after  giving  sucli  notice,  and  after  such  default 
on  the  part  of  said  Smalle,  employed  other  workmen  to  finish 
and  complete  the  said  building,  and  also  furnished  the  mate- 
rials necessary  to  finish  and  complete  tlie  said  building." 

(13)  "  That  the  work  in  completing  and  finishing  said  build* 
ing  was  done  and  performed  under  the  direction  of  said  E.  A. 
Sergeant  (the  architect),  and  according  to  the  plans  and  specific 
cations  mentioned  in  said  contract." 

The  prevailing  opinion  assumes  that  the  thirteenth  finding 
is  to  the  effect  that  the  owner  had  not  rescinded  the  contract 
but  completed  the  building  under  it.  I  am  unable  to  give 
this  finding  such  a  construction,  because  the  three  findings 
must  be  construed  together,  and  so  read,  the  result  of  the  facts 
found  is  that  the  contract  had  been  abandoned  by  the  con- 
tractor, and  rescinded  and  declared  at  an  end  by  the  owner, 
who  went  on  and  completed  the  building  according  to  the 
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specifications  mentioned  in  the  contract.  It  cannot  be  that  in 
case  an  owner  contracts  to  liave  a  building  erected  according  to 
plans  and  specifications  forming  a  part  of  the  contract,  and 
the  contractor  lialf  completes  the  structure  and  then  abandons 
it,  and  declares  that  he  is  unable,  as  he  did  in  this  case,  to  per- 
form his  contract,  and  the  o^nier  rescinds  it  and  goes  on  and 
completes  the  building  according  to  the  original  plans,  that  it  is 
proof  that  the  work  was  done  in  performance  of  and  under 
the  original  contract. 

Such  a  construction  would  compel  the  owner  to  change  the 
plans  upon  which  the  stnicture  had  been  partially  built,  in 
order  to  escape  the  inference  that  he  was  proceeding  under  a 
contract  which  had  been  voluntarily  abandoned  by  the  con- 
tractor and  declared  to  be  at  an  end  by  the  owner. 

I  am  unable  to  concur  in  the  third  proposition  in  the  pre- 
vailing opinion :  '*  (3)  If  nothing  is  due  to  the  contractor,  pur- 
suant to  the  cof^tract,  when  the  lien  is  tiled,  and  he  abandons 
the  undertaking  \^nthout  just  cause,  but  the  owner  completes 
the  building  according  to  the  contract  and  under  a  provision 
thereof  permitting  it,  the  lien  attaches  to  the  extent  of  the 
difference  between  the  cost  of  completion  and  the  amount 
unpaid  when  the  lien  was  filed." 

Graf  V.  Cunningham  (109  N.  Y.  369),  which  is  principally 
relied  upon  to  support  the  proposition,  does  not  seem  to  be  in 
point.  In  that  case  the  contractor  had  not,  but  the  owner 
had,  failed  to  perform  the  contract,  and  the  latter  completed 
the  building  for  $170  less  than  she  would  have  been  compelled 
to  pay  had  the  contractor  been  pennitted  to  complete  the 
building  under  the  contract.  Under  these  circumstances,  a 
material-man  who  had  furnished  material  to  the  contractor 
and  duly  filed  a  lien,  was  held  entitled  to  recover  that  sum. 
In  that  case  the  contractor  had  a  cause  of  action  against  the 
owner  under  the  contract,  and  the  damages  which  he  was 
entitled  to  recover  were  subject  to  the  liens  of  persons  per- 
forming work  or  furnishing  materials  for  him. 

In  the  present  case  the  contractor  had  no  claim  against  the 
owner,  and  there  being  nothing  due  or  to  become  due  the  con- 
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tractor,  there  was  nothing  to  which  a  lien  could  attach.  {Rod- 
bourn  V.  S,  Z.  O.  <&  Wine  Co,^  67  N.  Y.  215.)  In  the  absence 
of  fraud  or  collusion,  a  lienor  cannot  recover  from  tlie  owner 
more  than  is  unpaid,  due  and  to  become  due  on  the  contract; 
and  it  being  conceded  that  the  contractor  could  not  have 
recovered  any  sum  under  this  contract,  I  am  unable  to  see  how 
the  lienor,  whose  lien  could  only  attach  to  the  contractor's 
interest,  has  established  a  cause  of  action. 

The  words  of  tlie  statute  are  :  "  But  in  no  case  shall  such 
owner  be  liable  to  pay,  by  reason  of  all  the  liens  filed  pursu- 
ant to  this  act,  a  greater  sum  than  the  price  stipulated  and 
agreed  to  be  paid  in  such  contract,  and  remaining  unpaid  at 
the  time  of  filing  such  lien,  or  in  case  there  is  no  contract  than 
the  amount  of  the  value  of  such  labor  and  material  then 
remaining  unpaid,  except  as  hereinafter  provided."  (§  1, 
chap.  342,  Laws  of  1885.) 

The  judgment  should  be  reversed. 

All  concur  with  Vann,  J.,  except  Follett,  Ch.  J.,  dissenting. 

Judgment  accordingly. 


Ellis  H.  Koberts  &  Co.,  v,  George  F.  Vietor  et  al.,  ijs  222! 

Impleaded,  etc.,  Appellants,  Patrick  F.  Bulger,  as 
Assignee,  etc.,  Kespondent. 

The  inventory  or  schedule  reqmre<i  by  the  General  Assignment  Act  (§  8, 
chap.  4^,  Laws  of  1877),  to  be  made  and  filed  by  a  debtor  making  an 
assignment,  is  to  be  read  in  connection  with  the  assignment  and  as  part 
of  the  transaction. 

Where  the  assignor  prefers  a  creditor  for  a  specified  amount,  made  up  of 
several  items  of  indebtedness  which  the  assignee  is  directed  to  pay,  and 
it  appears  that  some  of  the  items  were  either  paid  at  the  time  of  the 
assignment  or  that  the  indebtedness  never  existed,  the  assignment  is, 
as  matter  of  law,  fraudulent  and  void  as  to  creditors. 

l^either  the  assignee  nor  a  creditor  coming  in  under  the  assignment  has 
power  to  question  the  validity  of  the  items  preferred,  and  whatever  may 
have  been  in  fact  the  motive  of  the  assignor,  he  is  presumed  to  have 
intended  the  consequences  of  his  acts,  and  the  effect  of  the  preference 
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is  to  defraud  general  creditors  to  the  extent  such  preference  is  in  excesa 
of  the  amount  in  fact  owing. 

Where,  therefore,  in  an  action  to  set  aside  such  an  assignment  the  refere**, 
while  finding  the  facts  of  the  non-existence  of  certain  items  of  preferrwl 
indehtedness,  also  found  that  the  assignment  was  made  in  good  faith, 
with  no  intent  to  hinder,  delay  or  defraud  creditors,  /teUf,  that  this  did 
not  remove  the  imputation  of  fraud  or  validate  the  assignment. 

An  assignment  contained  among  the  preferences  an  alleged  indebtedness 
to  M.  to  the  amount  of  **  about  $12,000,"  besides  interest  upon  "accounts 
and  notes  which  the  assignors  are  unable  to  describe."  The  assignment 
then  gave  the  items,  with  dates  for  interest,  closing  with  the  statement, 
"  as  near  as  assignors  are  able  to  state,"  the  whole  indebtedness  amount- 
ing to  $13,«501.70.  The  assignors  filed  an  inventory,  which  des^^ribcd  the 
indebtedness  to  M.  as  $12,000,  accounts  and  notes,  and  then  gave  the 
items,  as  specified  in  the  assignment,  without  any  ((ualifying  words. 
The  referee  found  that  of  the  items  specified,  those  amounting  to  $7,500 
were  either  paid  or  no  such  indebtedness  existed,  but  that  the  assignors 
were  indebted  to  M.  in  other  items,  making  a  total  indebtedness,  includ- 
ing interest,  of  $12,656.38;  that  the  assignment  was  made  in  good  faith, 
with  no  intent  to  defraud;  and  that,  asa  conclusion  therefrom,  the  prefer- 
ence was  valid  to  the  amount  last  specified.  Held  error;  that  the  inven- 
tory fixed  specifically  the  amount  of  the  indebtedness  and  the  items 
preferred;  but  that  assuming  it  was  the  indebtedness  to  M.,  not  the 
particular  items,  which  was  preferred,  and  that  a  mistake  in  giving  the 
items  would  not  avoid  the  assignment,  as  the  preference  was  to  a  sub- 
stantial amount  in  excess  of  the  actual  indebtedness,  the  alignment  was 
so  far  fraudident,  and  this  vitiated  the  whole  instrument. 

Kacaiutgh  v.  BeckitUh  (44  Barb.  192).  distinguished. 

The  action  was  brought  by  plaintiff  on  behalf  of  himself  and  other  credit- 
ors who  desired  to  join.  Two  attachment  creditors  whose  claims  were 
admitted  by  the  inventory,  were  made  defendants.  They  answered, 
admitting  the  allegations  of  the  complaint  as  to  fraud  and  joined  with 
the  plaintiff  in  the  action.  The  judgment  sustained  the  assignment 
and  required  said  creditors  to  turn  over  the  property  attacheil  to  the 
assignee.     Held,  that  said  creditors  had  the  right  to  appeal. 

Roberts  v.  Victor  (55  Hun,  461),  reversed. 

(Argued  December  22,  1891;  decided  February  9,  1892.) 

Appeal  by  Victor  and  Achilles  from  a  judgment  of  the 
General  Tenn  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  upon  an  order  made  Noveml^er  26,  1889, 
which  affirmed  a  judgment  in  favor  of  defendant  Bulger 
entered  upon  the  report  of  a  referee. 
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Tlie  nature  of  the  action  and  the  facts,  so  far  as  material 
are  stated  in  the  opinion. 

Geojyje  F.  Danforth  for  appellants.  Upon  the  facts  found 
by  the  referee  and  upon  uncontradicted  evidence,  the  assign- 
ment was  fraudulent  and  void.  (Laws  of  1877,  chap.  406^ 
§  1 ;  Ilardman  v.  liowen^  39  N.  Y.  196;  Brltt^m  v.  LorenZy 
45  id.  51 ;  Frazev  v.  Tniad\  27  II un,  587 ;  In  re  Lewis^  81 
N.  Y.  421  ;  Oijden  v.  Peters^  21  id.  23  ;  Jesmij)  v.  Huhe^  Id. 
168 ;  In.  re  Dewej/^  10  Daly,  ^^^ ;  Cnnninyham  v.  Cimnhig- 
hain^  1  Ves.  522 ;  Lewin  on  Trusts,  118 ;  Laws  of  1877,  chap. 
466.  §  3 ;  Cluipiii  v.  Thoinpson,  89  N.  Y.  279.)  The  theory 
on  which  the  referee  reconstructed  the  assignment  has  no 
precedent  in  law  or  reason.  {Knight  v.  Bunn^  7  Iredell,  Eq. 
77  ;  Leavitt  v.  Palmer^  3  N.  Y.  19 ;  G rover  v.  Wakenimh^  11 
Wend.  187 ;  Markie  v.  Cairnes^  5  (^ow.  547.)  The  construc- 
tion adopted  by  the  referee  apparently  is  that  the  debt  due 
Major,  no  matter  how  represented,  was,  when  finally  ascer- 
tained, the  debt  preferred,  and  in  that  he  erred.  {Griffin  v. 
Marquadt,  21  N.  Y.  123  ;  Piatt  v.  Loti,  16  id.  478  ;  In  re 
Lewis^  81  id.  424 ;  IIohaeH  v.  Ilithbard^  60  id.  185.) 

William  Kenian  and  Jarnes  Dunne  for  appellants  Victor. 
The  assignment  is  void  on  its  face,  in  that  it  gives  a  preference 
to  "  L.  Cohn,  agent,  or  individually,"  and  thereby  fails  to 
specify  the  creditor  intended  to  be  preferred.  {Frazer  v. 
Truax,  27  Hun,  584 ;  Chapin  v.  Thompson^  89  N.  Y.  280 ; 
In  re  Ijeiols^  81  id.  424.)  The  preference  to  Adelia  J.  Sparka 
is  fraudulent  and  void  as  against  the  creditors  of  Buckley  & 
Co.,  the  assignors.  (109  N.  Y.  333 ;  Pars,  on  Part.  [2d  ed.J 
438,  447 ;  Durant  v.  Pierson,  58  Hun,  190  ;  124  N.  Y.  444 ; 
Nordlinger  v.  Amhrmn^  123  id.  544;  Bernhevmerv,  Rinds- 
kopf,  116  id.  428 ;  Dx)sy,  Wilkinson.  110  id.  195,  209  ;  Starin 
V.  Kelly,  88  id.  118;  TalcoU  v.  Hens,  31  Ilim,  282;  Wihon 
V.  Rohertson^  21  N.  Y.  587 ;  Menagh  v.  Whitwell,  52  id.  1 65 ; 
Bulger  v.  Roaa,  119  id.  465  ;  Bump  on  Fraud.  Conv.  [3d  ed.] 
§§  271,  272,  311-324.)     The  preference  to   Chloe    Spencer 
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renders  the  assignment  fraudulent  and  void.  {Neiom<in  v. 
Cordell,  43  Barb.  448;  Bishop  on  InsoL  Debt.  [2d  ed.]  217; 
Loos  V.  Wilkimon,  110  N.  Y.  195,  209 ;  Star  in  v.  Kelly,  88 
id.  418 ;  Bump  on  Fraud.  Con  v.  §  280 ;  Mmiagh  v.  Whitwelly 
62  N.  Y.  152.)  The  fact  bb  found  by  the  i-eferee  that  the 
assignors  have  stated  "  they  had  a  surplus  of  $40,000,  and  that 
no  losses  have  been  shown  to  have  accrued  to  Buckley  &  Co. 
to  wipe  out  such  surplus  between  the  date  of  such  statement " 
and  the  making  of  the  assignment,  is  sufficient  to  show  a 
fraudulent  disposition  of  property  on  the  part  of  the  assignors. 
(Whart.  on  Ev.  §  1289 ;  Waite  on  Fraud.  Conv.  §§  6,  7,  224 ; 
Bump  on  Fraud.  Conv.  §§  38,  39,  50,  51,  54,  81,  83 ;  BotuieU 
T.  O-rvnooM,  89  N.  Y.  122 ;  Benr)£t  v.  Bates,  94  id.  354, 367 ; 
Health  Dept  v.  Pardon,  99  id.  237,  243 ;  Ma<ik.ie  v.  Cairnes, 
6  Cow.  547 ;  D^Ivemois  v.  Leavitt,  23  Barb.  64.)  Preferential 
assignments,  though  tolerated,  are  regarded  with  extreme  dis- 
favor. {Sutherland  v.  Bradner,  39  Hun,  134 ;  1 16  N.  Y.  410 ; 
Mills  V.  Parkhurst,  124  id.  89 ;  Burrill  on  Assign.  §§  255, 256, 
263, 264 ;  Bamum  v.  Hempstead,  7  Paige,  568,  572 ;  Brainerd 
V.  Dunning,  20  N.  Y.  214 ;  Brown  v.  Guthrie,  39  Hun,  31 ; 
Frazer  v.  Tnutx,  27  id.  587 ;  Chapin  v.  Thompson,  89  N.  Y. 
270 ;  PraU  v.  Allen,  7  Paige,  627 ;  Bank  of  Rochester  v. 
Emerson,  10  id.  359;  Burchard  v.  Phillips,  11  id.  66.)  To 
affirm  the  action  of  the  referee  with  respect  to  such  substitution 
of  items  in  an  assignment,  would  make  the  most  glaring  frauds 
•easy  of  accomplishment.  {Salisbury  v.  Howe,  87  -N".  Y.  134.) 
The  preferences  in  the  assignment  to  Daniel  G.  Major  of  tlie 
items  of  "October  4,  1883,  $500;"  "February  1,  1884, 
$1,000,"  and  of  "February  10,  1884,  $3,000,"  are  fraudulent 
'{N,  BankY.  Tngraham,  58  Barb.  290 ;  Wilson  v.  Robertson,  21 
N.  Y.  587 ;  Mena^h  v.  WhitwdL  52  id.  146.)  The  preference 
to  Daniel  G.  Major  of  the  $1,500  for  money  loaned  as  of 
August  8,  1883,  which  was  duly  paid  December  11, 1883,  is  a 
fraudulent  preference.  (Story's  Eq.  Juris.  §  193 ;  Tabor  v. 
Van  Tassel,  86  N.  Y.  642;  Loos  v.  Wilkinson,^  110  id.  175, 
209;  iStarin  v.  Kelly,  88  id.  418;  TakvU  v.  Hess,  31  Hun, 
582  ;  Burrill  on  Assign.  [5th  ed.]  §  337 ;  Id.  156 ;  Simons  v. 
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Goldhach,  56  Hun,  204,  205,  207 ;  123  N.  Y.  637 ;  Bank  of 
Westport  V.  Raymond,  14  N.  Y,  S.  R.  868,  871 ;  Bank  of 
Charnplain  v.  Wood,  45  Hun,  411,  415;  Chandler  v.  Paioers^ 
9  N.  Y.  S.  R  169  ;  In  re  McCaUum,  10  Daly,  72 ;  Coh^n  v. 
Irion,  26  N.  Y.  S.  R.  1,  2.)  The  direction  in  the  assignment 
to  pay  Daniel  Gr.  Major,  by  way  of  preference,  $910.62  in 
excess  of  what  the  referee  finds  to  be  due,  is  an  illegal  direc- 
tion with  respect  to  the  assigned  estate,  and  invalidates  the 
whole  assignment  {Simons  v.  Goldhach,  123  N.  Y.  637.) 
The  judgment  in  favor  of  D.  G.  Major,  is  wholly  fraudulent 
and  void,  and  the  referee  had  no  power  to  amend  it  by  reduc- 
ing it  to  the  actual  indebtedness.  {Acker  v.  Ldan^d,  109  N. 
Y.  5, 16 ;  Simmis  v.  Goldbach,  123  id.  627.)  Assuming  that  the 
judgment  is  absolutely  void,  the  appellants  respectfully  insist 
that  neither  the  court  below  nor  the  referee  had  the  power  to 
amend  the  judgment.  {Smith  v.  Mayor,  etc,,  37  N".  Y.  518 ; 
Egeri  v.  Wicker,  10  How.  Pr,  193  ;  Wolfe  v.  Schmenger,  12 
Civ.  Pro.  Rep.  312 ;  Adams  v.  Ash,  46  Hun,  105,  110 ; 
McLean  v.  Stewart,  14  id.  472 ;  Rockwell  v.  Cai'penter,  25  id. 
529.)  Should  the  judgment  be  raodifijed,  as  directed  by  the 
referee,  the  lien  of  Major's  judgment  and  execution  should  be 
postponed  to  the  liens  of  the  contesting  creditors.  {Symson  v, 
SUfieimer,  40  Hun,  116;  105  K  Y.  620.)  An  atta<5hing 
creditor  is  not  a  creditor  at  large  after  the  writ  is  served,  but 
a  creditor  having  a  specific  lien  upon  the  goods  attached,  and 
through  the  sherifip,  if  attacked,  cd.n  show  that  the  assignee's 
title  was  fraudulent  as  against  him.  {Rinchey  v.  Stryker,  28 
N.  Y.  45 ;  Iaix  v.  Damdson,  54  Hun,  345,  346 ;  Carr  v. 
Van  Hoesen,  26  id.  316 ;  B(me  v.  Arnold,  31  id.  259.) 

W.  A.  Matteson  for  judgment  creditors.  The  judgment  in 
favor  of  Sparks,  is  legal  and  valid.  (  Voorhe^  v.  ChUds,  17 
N.  Y.  354 ;  Riper  v.  Poppenhausen,  43  id.  74 ;  Richter  v. 
Poppenhausen,  42  id.  376 ;  Pope  v.  Cole,  55  id.  127 ;  Arnold 
V.  Camp,  12  Johns.  409;  WaydeU  v.  Luer,  3  Den.  410; 
MiUerd  v.  Ham,  56  N,  Y.  406 ;  Dodd  v.  Ross,  17  Hun,  600 ; 
R.  S.  Bank  v.  Kramer,  32  id.  270.)    The  claim  of  Mrs.  Chloe 
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•Spencer  and  judgment  recovered  thereon  are  perfectly  estab- 
lished. The  preference  of  the  claim  of  Daniel  G.  Major, 
which  was  put  in  judgment,  was  valid.  {Dejitfm  v.  Merrell^ 
43  Hun,  22S ;  Chnrch  v.  Sparraw,  5  Wend.  223 ;  O,  Bank 
V.  ITennesy,  48  X.  Y.  551 ;  O.  C,  Bank  v.  De  Pity,  17  Wend. 
47 ;  Miller  v.  Mnnice^  6  Hill,  115 ;  Hoover  v.  Greenbavm^  61 
N.  Y.  311 ;  Smith  v.  Post,  1  Hun,  518  ;  Jaiger  v.  Kelly,  52 
N.  Y.  275 ;  Dudley  v.  Danforth,  61  id.  626 ;  Tmimgend  v. 
Steams,  32  id.  214;  Schnlts  v.  Hoaghind,  85  id.  467 ;  Baird 
V.  May(yr,  etc,,  96  id.  592 ;  Lortllard  v.  Clyde,  m  id.  387.) 
Defendants  Vietor  and  Achilles  asked  to  prosecute  the  action 
further  on  tlieir  own  account.  Under  our  o])jection  this  wae 
allowed  to  he  done  by  the  referee.  The  defendants  and 
appellants  stand,  therefore,  in  the  attitude  of  plaintiffs  prose- 
cuting this  action.  To  entitle  them  to  maintain  such  an  action 
they  must  be  armed  with  a  judgment  recovered  for  their 
claim,  and  with  an  execution  issued  thereon  returned  unsatis- 
fied. {Reubens y.  Jnnell,  13  N.  Y.  488;  Estes  v.  Wilcox,  67 
id.  264;  Ad<lee\.  Bigler,  81  id.  349.) 

Win.  P,  Quinn  for  respondent.  The  assignment  was 
valid.  {BagleyY.  Bowe,  105  N.  Y.  171;  Ginther  v.  Jiich- 
mond,  18  Hun,  232,  234;  RapaUee  v.  Stewart,  27  N.  Y. 
315;  Benedict  v.  Huntington,  32  id.  219;  Toicnsend  v. 
Sterns,  Id,  209;  Crook  v.  Rindskopf,  105  id.  485;  Grower 
V.  Wakeman,  11  Wend.  188;  Penal  Code,  §  586;  People 
V.  Briggs,  114  N.  Y.  56;  N,  F.  cfe  B,  F.  Co,  v.  Moore, 
102  id.  667  ;  Aldrid^e  v.  Aldridge,  120  id.  614,  616 ;  Travis 
V,  Travis,  122  id.  449;  Billings  v.  Russell,  101  id.  226- 
228.)  The  facts  found  by  the  referee  having  been  affirmed 
by  the  General  Term  will  he  accepted  as  conclusive  on  tliis 
appeal.  {Flack  v.  VUl  of  Green  IsUnd,  122  N.  Y.  107-1 17 ; 
PeopU  ex  reL  v.  French,  123  id.  636 ;  Healy  v.  Clark,  120 
id.  642 ;  Ensign  v.  Ensign,  Id.  655.)  If  additional  facts  were 
necessary  for  the  affirmance  of  the  judgment  they  would  be 
presumed  on  this  appeal  to  have  been  moved  upon  the  trial. 
\e.  C.  F.  Co.  V.  Hersee,  103  N.  Y.  25 ;  Reese  v.  Boese^  94  id. 
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623 ;  Flack  v.  Village  of  Green  Island^  122  id.  107.)  It  was 
necessary  for  the  appellants  to  secure  a  finding  of  a  fraudulent 
intent  as  a  matter  of  fact.  A  conclusion  of  law  to  that  effect 
without  its  having  been  found  as  a  fact  would  have  been 
unavailing.  {Robbi/is  v.  Moufit^  55  Hun,  80;  £iUmgs  v. 
limsell,  101  N.  Y.  226,  229;  Smith  v.  Peri^ie,  121  id.  376, 
381 ;  Kavanagh  v.  Beckwitk^  44  Barb.  194.)  All  the  prefer- 
ences are  of  the  copartnership  debts  and  not  the  creditors. 
(Oriffith  T.  Marquardt,  21  N.  Y.  121,  123 ;  Baiik  of  Silver 
Creek  v.  Taleott^  22  Barb.  550 ;  Brainerd  v.  Dunning^  30 
N.  Y.  211 ;  Mddck  v.  Madck^  49  Hun,  507 ;  BurUy  v.  IlarU 
Mm,  40  id.  121,  123 ;.  Elchardmn  v.  Thurler,  104  N.  Y.  606 ; 
Fay  V.  Grant,  53  Hun,  44  ;  Tamer  v.  Jaycox^-^O  N.  Y.  470 ; 
Bogart  v.  llaight,  9  Paige,  297 ;  Ilurlbxirt  v.  Dean,  2  Keyes, 
97.)  The  debts  of  Chloe  Spencer  and  Adelia  J.  Sparks  were 
valid  firm  debts.  {Turner  v.  Jay  cox,  40  N.  Y.  470  ;  Liver- 
more  v.  Northrup,  44  id.  107 ;  Murray  v.  Jtidson,  9  id.  73 ; 
Bernheimer  v.  Jiindskopf,  116  N.  Y.  428 ;  Smith  v.  Ferine, 
121  id.  376 ;  Kavanagh  v.  BeckwUh,  44  Barb.  196 ;  36  Hun, 
136;  Brown  v.  IlahUd,  17  Abb.  [N.  C]  205;  Crook  v. 
Rindskopf,  105  N.  Y.  482.)  Statements  of  the  assignors  made 
l)efore  the  assignment,  to  be  any  evidence  against  the  assignee, 
must  be  part  of  the  res  gestcB,  either  of  the  assignment  itself 
or  of  some  act  which  is  evidence  of  a  fraudulent  intent  in 
making  the  assignment.  {Baldwin  v.  Short,  125  N.  Y.  553, 
557;  Poolv.  Ellison,  56  Hun,  108,  111 ;  Vidvardw,  Powers, 
34  id.  221 :  Von  Sachs,  v.  Kretz,  72  N.  Y.  548 ;  Truax  v. 
Slater,  86  id.  630 ;  Flagler  v.  ^Yheeler,  40  Hun,  125 ;  BuUis 
v.  MontgoTnery,  50  N.  Y.  352 ;  Tabor  v.  Van  Tassell,  86  id. 
642 ;  Tilson  v.  TerwiUiger,  56  id.  273  ;  Adams  v.  Davidson, 
10  id.  309  ;  Zoos  v.  Wilkirison,  110  id.  195  ;  Talcott  \.  Rosen- 
ihal,  22  Hun,  573 ;  Tim  v.  Smith,  13  Abb.  [N.  C]  31 ; 
Hoover  v.  Greenbauin,  61  N.  Y.  305;  Shxdtz  v.  Hoa^la/nd, 
55  id.  468.)  The  advice  of  the  counsel  who  prepared  the 
assignment  and  schedules  is  a  sufficient  answer  to  any  criticism 
on  the  preference  and  the  statements  in  the  assignment  and 
schedules.     {Kavanagh  v.   Beckwith,  44  Barb.  197  ;  Everson 
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V.  City  of  Syracuse,  110  N.  Y.  574,  584 ;  Bumo/p  v.  If,  Banky 
96  id,  125.)  Every  fact  necessary  to  sustain  the  judgment,  not 
inconsistent  with  the  referee's  findings,  will  be  assumed  to  have 
been  proved  upon  the  trial.  No  argument  can  be  made  by 
the  appellants  upon  the  judgments  obtained  by  the  preferred 
creditors.  {Gutman  v.  McNxdty^  22  Wkly.  Dig.  241 ;  5 
Cow.  547.)  The  failure  to  keep  books  of  account  is  not  a 
ground  for  setting  aside  an  assignment.  {Kavanagh  v.  Beck- 
with^  44  Barb.  197.)  The  burden  of  proof  was  upon  the 
appellants  and  did  not  shift  during  the  trial.  {Heinetnan 
V.  Heard,  62  N.  Y.  448 ;  Hohart  v.  Hdbart,  Id.  80 ;  FaurUaifi. 
V.  Pettee,  38  Hun,  184 ;  Bergman  v.  Jones,  94  N.  Y.  51 ; 
Kennedy  v.  Thorp,  51  id.  174.)  The  judgment  comfonned 
with  the  decision,  except  as  to  matters  to  which  the  appel- 
lants consented.  No  questions  can  be  reviewed  on  appeal  in 
relation  thereto.     {Burr  v.  De  La  Vergne,  102  N.  Y.  417.) 

Haight,  J.  This  action  was  brought  by  the  plaintiff,  a 
domestic  corporation,  as  a  judgment  creditor  in  t)ehalf  of 
itself  and  all  other  creditors  of  the  firm  of  Buckley  &  Ca, 
who  might  desire  to  join  in  the  action  to  set  aside  as  fraudu- 
lent a  general  assignment  for  the  benefit  of  creditors  made  by 
the  members  of  the  firm  of  Buckley  &  Co.,  as  such,  and  as 
individuals,  to  Patrick  F.  Bulger ;  and  also  to  set  aside  as 
fraudulent  certain  judgments  entered  in  favor  of  Thomas 
Wheeler,  Daniel  G.  Major  and  Chloe  Spencer  against  Buck- 
ley &  Co. 

The  firm  of  Buckley  &  Co.  and  the  members  thereof  were 
insolvent.  The  assignment  was  executed  and  delivered  on  the 
17th  of  March,  1886.  In  it  the  assignee  is  described  as  the 
party  of  the  second  part 

It  provides  that :  "  Fifth.  After  the  payment  in  full  of  all 
of  the  copartnership  debts  designated  in  Schedules  A  and  B, 
as  above  directed,  the  said  party  of  the  second  part  shaU  pay 
all  and  singular  the  copartnership  debts  set  forth  and  enume- 
rated in  the  schedule  hereto  annexed,  marked  C,  infuU  with 
interest" 
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"  Sixtli.  After  the  payment  in  full  of  the  copartnership 
debts  set  forth  in  Schedules  A,  B  and  C,  as  above  directed, 
the  said  party  of  the  second  part  shall  pay  all  and  singular  the 
copartnership  debts  set  forth  in  a  schedule  hereto  annexed, 
marked  D,  with  interest." 

Schedule  C  referred  to  and  forming  a  part  of  the  attached 
assignment  contains  a  statement  of  the  names  of  the  creditors, 
third  named,  as  preferred  in  the  assignment,  the  general  nature 
of  such  indebtedness  and  the  amount  thereof.  In  it  appears 
the  following: 

"Name  of  creditor,  Daniel  G.  Major;  residence,  Wash- 
ington, D.  C. ;  consideration,  money  loaned ;  form  of  debt, 
accounts  and  notes  which  assignors  are  unable  to  describe. 

"  Amount  about $12,  000 

"  Date  for  interest 1,  000     Jan.  12,  1883. 

1, 500  Aug.  8,  1883. 
500  Oct.  4,  1884. 

1, 000  Feb.  4,  1884. 

8, 000  Feb.  10,  1884. 

5,  000    May   23,  1884. 
"  as  near  as  assignors  are  able  to  state." 

On  the  7th  day  of  April,  1886,  John  Buckley  and  William 
E.  Shirley,  as  such  assignors,  filed  their  inventory  and  schedules 
duly  verified  as  required  by  law,  and  amongst  the  firm  debts 
set  out  by  them  in  the  schedule  so  filed  is  an  indebtedness  to 
Daniel  G.  Major,  which  is  described  as  follows : 

"  Daniel  G.  Major,  Washington,  D.  C,  $12, 000. 
"  Accounts  and  Notes : 

"Jan.  12,  1883 $1,  000 

"  Aug.  8,  1883 1,  500 

"Oct.    4,1883 money  loaned  500 

«  Feb.    1,  1884 1,  000 

«  Feb.  10,  1884 3, 000 

"  May  23,  1884 5,  000  " 

Major  was  a  brother  in  law  of  the  assignor  John  Buckley, 
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and  the  amount  of  his  claim  so  preferred,  with  interest,  was 
the  smn  of  $13,501.70. 

The  referee  has  found  the  following  facts : 

"  Fifteenth.  That  at  the  date  of  the  making,  execution  and 
delivery  of  said  assignment,  the  item  of  $1,500,  August  8, 
1883,  so  preferred  in  said  assignment  and  set  out  in  said 
schedules,  had  been  paid  off  and  discharged,  the  same  having 
been  paid  by  Buckley  &  Co.  to  Daniel  G.  Major,  by  check  of 
Buckley  &  Co.  on  the  Oneida  County  Bank,  to  the  order  of 
Daniel  G.  Major,  dated  December  11,  1883,  for  $1,530.75, 
which  check  was  duly  paid  Daniel  G.  Major  by  said  Oneida 
County  Bank  and  said  check  being  given  for  $1,500  as  the 
principal  and  $30.75  as  the  interest  due  on  said  loan  of  August 
8,  1883." 

"  Sixteenth.  That  at  the  time  of  the  making,  executing  and 
delivery  of  said  assignment  the  following  items  so  preferred 
therein  on  behalf  of  Daniel  G.  Major,  viz.,  $1,000,  January 
12,  1883;  $6,000,  May  23,  1884,  formed  no  part  of  the  items 
of  indebtedness  then  due  or  owing  by  Buckley  &  Co.  to  Daniel 
G.  Major,  nor  do  the  said  items,  or  either  of  them,  appear 
upon  the  books  of  Buckley  &  Co.  as  amounts  due  by  their  firm 
to  Daniel  G.  Major." 

The  referee  further  found  as  facts  that  "  the  indebtedness 
of  Buckley  &  Co.  to  Daniel  G.  Major  on  the  17th  day  of 
March,  1886,  including  interest,  to  be  as  follows: 
«  Note  dated  Feb.  26,  1883,  on  demand,  with 

interest,  for $1 ,000  00 

"  Interest  on  same 183  50 

"  Note  dated  June  1,  1883,  on  demand,  with 

interest,  for 1,000  00 

"  Interest  on  same 167  67 

^  Note  dated  Oct  4, 1883,  on  demand,  witli  inter- 
est, for 600  00 

"  Interest  on  same 73  58 

•^  Note  dated  January  31, 1884,  on  demand,  with 

interest,  for 1,000  00 

"  Interest  on  same 127  67 
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"  Note  dated  Feb.  12,  1884,  in  one  year,  with 

interest,  for $3,000  00 

"  Interest  on  same 377  50 

"  Note  dated  May  6, 1884,  on  demand,  with  inter- 
est, for 3,000  00 

"  Interest  on  same 335  50 

"  Cash  advanced  by  check,  May  6, 1884 500  00 

"  Interest  on  same 55  91 

"  Cash  advanced  to  pay  note  given  for  accommo- 
dation of  Buckley  &  Co.,  May  17,  1884 2,538  75 

"  Interest  on  same 279  27 

"  Making  a  total  of $14,139  35 

"  As  against  this  claim  there  are  credits  of  money  paid  to 
Major  from  time  to  time  by  Buckley  &  Co.,  as  follows,  viz. : 

«  June  6,  1884,  by  check $1,000  00 

"  Interest  to  March  17,  1886 106  83 

''  October,  1884,  by  cash 100  00 

"  Interest  thereon ,  8  50 

«  December  18, 1884,  by  check 60  00 

"  Interest 3  74 

«  November  15,  1884,  by  check 50  00 

"  Interest 4  02 

"  February  5,  1885,  by  two  checks 100  00 

"  Interest 6  70 

"  February  25,  1885,  by  check 50  00 

"  Interest 3  18 

"  Making  a  total  credit $1,482  97 

«  Leaving  a  total  debit $12,656  38" 

He  further  found  that  the  assignment  was  made  in  good 
faith,  with  no  intent  to  hinder,  delay  or  defraud  creditors ; 
and,  ajs  a  conclusion  of  law,  that  the  preference  in  the  assign- 
ment of  the  debt  of  Major  was  a  vaUd  preference  to  the 
amount  of  $12,656.38. 


596  Egberts  et  al.  v.  Vietor  et  al.  [Feb., 


Opinion  of  the  Court,  per  Haight,  J. 


It  also  appears  in  the  facts  found  by  the  referee  that  Major 
brought  action  against  Buckley  and  Shirley  upon  his  claim  for 
money  loaned,  etc.,  and  that  on  the  eighteenth  day  of  March, 
the  day  after  the  assignment,  the  defendants  appeared  by  M. 
W.  Van  Auken,  their  attorney,  and  made  an  offer  of  judg- 
ment, and  that  such  offer  was  accepted  and  thereupon  judg- 
ment was  entered  for  $13,501.70  damages  and  $19.39  costs, 
being  for  the  same  items  and  amount  for  which  he  was  pre- 
ferred in  the  assignment. 

The  referee  found  that  the  recovery  should  only  have  been 
for  the  sum  of  $12,658.24  ;  that  for  that  amount  with  costs  it 
was  a  good  and  valid  judgment  and  might  be  enforced. 

It  will  be  observed  that  of  the  items  of  the  claim  so  pre- 
ferred that  of  $1,500  of  August  8,  1883,  was  fully  paid  and 
satisfied  on  the  eleventh  of  December  thereafter,  and  that  of 
$1,000,  January  12,  1883,  and  $5,000,  May  23,  1884,  had  no 
existence  in  fact,  making  a  total  of  $7,500  that  was  fictitious 
at  the  time  the  assignment  was  made. 

It  is  contended,  however,  that  it  was  the  indebtedness  of 
Major  that  was  preferred,  and  not  the  items  making  up  such 
indebtedness,  and  that  a  mistake  in  giving  the  items  should 
not  avoid  the  assignment,  provided  that  other  items  of  indebt- 
edness in  fact  existed.  This  view  would  deprive  the  other 
creditors  of  the  advantage  given  them  by  the  statute  of  know- 
ing "the  true  cause  and  consideration"  of  the  claim,  but 
without  assenting  to  the  correctness  of  the  proposition  we  may 
for  the  purposes  of  this  argument  assume  it  to  be  sound.  The 
fact  still  remains  that  the  amount  actually  owing  Major  falls 
short  of  the  amount  preferred  in  the  sum  of  $845.32. 

The  statute  provides  that  "  a  debtor  making  an  assignment 
shall  at  the  date  thereof,  or  within  twenty  days  thereafter, 
cause  to  be  made  and  delivered  to  the  clerk  of  the  county 
where  such  assignment  is  recorded  an  inventory  or  schedule 
containing  *  *  *  3.  A  full  and  true  account  of  all  the 
creditors  of  such  debtor,  stating  the  last  known  place  of  resi- 
dence of  each,  the  sum  owing  to  each,  with  the  true  cause  and 
consideration  therefor,  and  a  full  statement  of  any  existing 
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security  for  the  payment  of  the  same."     (4  R  S.  [8th  ed.] 
2537,  §  3.) 

Pursuant  to  tliis  provision  the  assignors  made  and  filed  tlieir 
inventory  or  schedule  in  which  the  same  items  were  described 
as  accounts  and  notes  as  then  owing  to  Major,  without  any 
qualifying  words.  The  inventory  must  be  regarded  as  part  of 
the  transaction  and  is  to  be  read  in  connection  with  the  assign- 
ment in  respect  to  the  matters  which  it  is  required  by  law  to 
contain.  (Burrell  on  Assignments,  §  151 ;  Terry  v.  Butler, 
43  Barb.  395 ;  Kavanagh  v.  Beckioiih,  44  Barb.  192-197.) 

The  assignment  in  describing  the  form  of  the  debt  states 
that  it  is  accounts  and  notes  which  assigiwra  are  unable  to 
descrihey  and  amount  due  about  $12,000,  and  after  giving  the 
items  is  added,  ^^as  near  as  assignors  are  able  to  state." 

As  we  have  seen,  the  inventory  was  tiled  twenty  days  there- 
after, and  in  it  the  amount  and  items  are  stated  without  quali- 
fying words,  thus  indicating  that  at  that  time  the  assignors  were 
possessed  of  the  requisite  information  to  correctly  describe 
them.  This  inventory  we  are  to  read  in  connection  with  the 
assignment,  and  so  reading  the  instruments,  we  think  that  it  is 
apparent  that  the  assignors  not  only  have,  but  intended  to 
absolutely  and  unqualifiedly  prefer  the  claim  of  Major  to  the 
amount  stated.  This  view  is  strengthened  from  the  provisions 
of  the  assignment  referred  to,  for  they  require  the  payment  of 
*'  all  and  singular,  the  copartnership  debts  set  forth  and  enume- 
rated in  the  schedule  hereto  annexed,  marked  '  C '  in  full,  with 
interest,"  and  that  is  to  be  done  before  any  payment  can  be 
made  of  the  claims  enumerated  in  Schedule  "  D,"  or  other  sub- 
sequent schedules,  for  it  is  only  after  the  payment  in  full  of 
the  debts  set  forth  in  Schedule  "C,"  that  the  assignee  is 
directed  to  pay  those  in  Schedule  "  D."  We  thus  have  the 
positive  and  unqualified  direction  to  pay  Major's  debt  in  full, 
witli  interest,  as  set  forth  and  enumerated  in  the  schedule.  As 
to  tliis  payment,  the  assignee  is  given  no  discretion. 

In  the  Matter  of  the  Assignwent  of  Leans  (81  N.  Y.  421, 
424),  Finch,  J.,  in  delivering  the  opinion  of  the  court,  says : 
*'The  assignee  derives  all  his  power  from  the  assignment, 
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which  is  both  the  guide  and  measure  of  his  duty.  Beyond 
that,  or  outside  of  its  terms,  he  is  powerless  and  without 
authority.  The  control  of  the  court  over  his  actions  is  limited 
the  same  way,  and  can  only  be  exercised  to  compel  his  per- 
formance of  a  stipulated  and  defined  trust,  and  protect  the 
rights  which  flow  from  it.  He  distributes  the  proceeds  of  the 
estate  placed  in  his  care,  according  to  the  dictation  and  under 
the  sole  guidance  of  the  assignment,  and  the  statutory  pro- 
visions merely  regulate  and  guard  his  exercise  of  an  authority 
derived  from  the  will  of  the  assignor.  The  courts,  therefore, 
cannot  direct  him  to  pay  a  debt  of  the  assignor,  or  give  it 
preference,  in  violation  of  the  terms  of  the  same,  and  the  right 
of  creditors  under  it.  To  hold  the  contrary  would  be  to  put 
tlie  court  in  the  place  of  the  assignor,  and  assert  a  right  to 
modify  the  terms  of  the  assignment,  after  it  had  taken  effect, 
against  the  will  of  its  maker,  and  to  the  injury  of  those  pro- 
tected by  it.  We  agree  that  the  assignee  is  merely  the  repre- 
sentative of  the  debtor,  and  must  be  governed  by  the  express 
terms  of  his  trust." 

In  the  case  of  Chapin  v.  Thonapson  (89  N.  Y.  270),  it  was 
held  that  the  assignee  could  not  modify  or  change  tlie  pro^ 
visions  of  the  assignment,  or  prevent  the  payment  of  a  debt 
provided  for  in  the  assignment,  even  if  it  was  usurious. 

In  the  Matter  of  the  Assigrvment  of  Ward  (10  Daly,  66),  it 
was  held  that  the  duty  of  the  assignee  for  the  benefit  of  cred- 
itors is  to  uphold  his  trust,  not  to  impeach  it ;  that  he  cannot 
object  to  the  payment  of  a  creditor  preferred  in  the  assign- 
ment, even  upon  the  ground  that  the  claim  is  fraudulent 

Bishop  on  Insolvent  Debtors,  section  359,  says :  "A  general 
assignment  for  the  benefit  of  creditors,  by  its  own  terms 
devotes  the  debtor's  property  to  the  payment  of  some  or  all 
of  the  assignor's  debts,  and  the  debts  provided  for  may  be 
specified  in  the  instrument  itself,  or  they  may  be  left  to  be 
otherwise  determined.  When  the  assignment  provides  for 
the  payment  of  specific  debts,  neither  the  assignee  nor  any 
creditor  claiming  under  the  assignment  can  dispute  their 
validity.    {Pratt  v.  AdamSy  7  Paige,  615;  Jewett  v.  Wood- 
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wardy  1  Edward's  Ch.  195 ;  Green  v.  Morse,  4  Barb.  332 ; 
Maynard  v.  Maynard^  4  Edward's  Ch.  711.) 

"  The  question  ip.  one  of  hitent,  to  be  gathered  from  a  fair 
constniction  of  the  deed  of  assignment.  If  tlie  assignee  ia 
directed  to  pay  certain  persons  upon  certain  specified  amounts, 
either  with  priorities  or  proportionately,  tlie  assignee  who 
accepts  the  trust  and  all  the  creditors  who  come  in  and  share 
under  it,  are  bound  by  the  provisions  of  the  deed  and  cannot 
dispute  them.  This  proposition  which  rests  on  the  doctrines 
of  election,  that  he  who  accepts  a  benefit  under  an  instrument 
cannot  dispute  the  validity  of  its  provisions,  is  abundantly  sus- 
tained by  the  authorities.  *  *  *  If  the  claims  so  provided 
for  are  fictitous  or  fraudulent,  or  such  as  for  any  reason  ought 
not  to  be  paid,  that  will  be  a  ground  for  setting  the  assignment 
aside  as  fraudulent  and  void,  but  it  will  not  furnish  a  ground 
U}X)n  which  a  creditor  claiming  under  the  assignment  as  a 
valid  instrument  can  dispute  the  claim  of  another  creditor 
provided  for  in  the  same  manner  in  the  same  instrument." 
{NiehoUon  v.  LeaviU^  6  N.  Y.  519 ;  Green  v.  Morse^  4  Barb. 
332,  342 ;  Knower  v.  Cmtral,  Natiwiel  Banl\  124  N.  Y.  55^ 
558;  Maack  v.  Maaek^  49  Ilun,  507;  Pratt  v.  Adams^  7 
Paige,  615,  641.) 

In  the  case  of  Kavana-gh  v.  Beckwith  {8upra\  it  was  held 
in  the  General  Term  that  the  assignee  was  not  bound  to  pay 
the  debts  at  the  amount  stated  in  the  assignment.  The  align- 
ment in  that  case  required  the  assignee  to  pay  "  the  debts  due 
or  to  grow  due  from  the  assignor  for  which  he  w  liable!''' 
The  amount  in  the  assignment  was  over-stated,  but  the  true 
amount  was  stated,  by  the  assignor  in  the  inventory  subse- 
quently filed  by  him.  Keading  the  inventory  in  connection 
with  the  assignment,  which  required  the  assignee  to  only  pay 
the  amount  for  w-hich  the  assignor  was  liable,  and  that  true 
amount  appearing  in  the  inventory,  presented  a  very  different 
question  from  that  in  the  case  under  consideration. 

The  rule  to  which  we  have  referred  may  have  no  applica- 
tion to  the  general  and  unpreferred  creditors,  especially  when 
as  in  this  case,  the  alignment  provides  that  in  ca^  there  shall 
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be  any  remainder  after  paying  the  preferred  creditors  in  full 
that  the  other  creditors  may  be  paid  the  amount  that  may  be 
owin^  to  them  respectively.  The  amount  of  their  claims  is 
not  specified  and  the  assignee  is  left  to  determine  the  same, 
but  aa  we  have  seen  it  is  very  different  with  the  favored 
creditors. 

If,  therefore,  the  assignee  was  required  to  pay  the  amount 
of  Major's  claim  as  stated  and  described,  it  would  of  necessity 
follow  that  the  general  creditors  would  be  defrauded  in  the 
amount  that  such  preference  was  in  excess  of  that  which  was 
in  fact  owing. 

The  referee  has  said  that  the  assignment  was  made  in  good 
faith  and  without  intent  to  hinder,  delay  or  defraud  the  cred- 
itors, but  the  provisions  of  the  assignment  carried  out  deprives 
the  general  creditors  of  this  sum,  and  the  rule  is  that  every 
party  must  be  deemed  to  have  intended  the  natural  and  inevit- 
able consequences  of  his  acts  and  where  his  acts  are  voluntary 
and  necessarily  operate  to  defraud  others  he  must  be  deemed 
to  have  intended  the  fraud. 

In  the  case  of  Colemmi  v.  Burr  (93  N.  Y.  17-31),  the 
referee  found  that  the  transaction  was  fair  and  honest  He, 
however,  found  facts  from  which  the  inference  of  fraud  was 
inevitable.  It  was  held  on  review  that  his  characterizing  the 
transaction  as  fair  and  honest  did  not  make  them  innocent  or 
change  their  essential  character  in  the  eye  of  the  law ;  that  he 
must  be  deemed  to  have  intended  to  hinder,  delay  and  defraud 
his  creditors.  {Cunningham  y,  Freeborn^  11  Wendell,  241- 
252 ;  Ford  v.  WiUiams,  24  K  Y.  359 ;  Fdgell  v.  Hart,  9  id. 
213 ;    Wilson  v.  Robertson,  21  id.  587-593.) 

It  may  be  said  that  the  excessive  preference  was  small  in 
amount.  Undoubtedly  innocent  errors  of  small  amounts 
resulting  in  no  material  loss  to  the  creditors  may  be  disregarded, 
but  in  this  case  the  excess  is  of  a  substantial  amount  and  if 
paid  over  to  Major  would  result  in  a  material  loss  to  the 
unfavored  creditors. 

If  the  assignment  is  fraudulent  in  part,  the  whole  instru- 
ment is  void.     {Mackie  v.  OairriSy  5  Cow.  547;  Grover  v. 
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WakeitKin^  11  Wend.  187-225 ;  Shions  v.  GoLdbach^  56 
Hun,  204 ;  affirmed,  123  N.  Y.  657 ;  RusseU  v.  Winne,  37  N. 
Y.  591.) 

No  relief  by  way  of  a  reformation  of  the  assignment  was 
asked  for  in  the  pleadings,  and  we  are  consequently  not  called 
upon  to  determine  whether  a  court  of  equity  would  entertain 
such  an  action. 

The  appeal  was  properly  brought  by  Victor  and  Achilles. 
They  were  attaching  creditors,  and  the  amount  of  their  claim 
is  admitted  by  the  inventory  filed.  The  action  was  brought 
by  the  plaintiff  on  behalf  of  itself  and  all  other  creditors  of 
the  firm  who  desired  to  join  with  it  in  the  action.  Victor  and 
Achilles  were  made  defendants  and  answered,  admitting  the 
allegations  of  the  complaint  as  to  charges  of  fraud  by  Buckley 
&  Co.,  and  joined  with  the  plaintiff  in  the  action.  The  judg- 
ment took  from  tliem  the  benefit  they  claim  througli  their 
attachment  on  the  property  of  the  assignors,  and  required  them 
to  turn  it  over  to  the  assignee.  They  consequently  had  the 
right  to  appeal. 

We  have  not  thouglit  it  advisable  to  consider  or  discuss  at 
this  time  the  questions  that  arise  upon  the  modification  of  the 
Major  judgment,  for  upon  a  new  trial  evidence  may  be  pro- 
duced materially  changing  the  facts. 

We  think  the  evidence  supports  the  findings  of  the  referee 
as  to  the  claims  of  Adelia  J.  Sparks  and  Chloe  Spencer,  but 
are  unable  to  find  authority  permitting  him  to  change  the 
assignment  as  to  the  amount  directed  to  be  paid  to  Daniel  G, 
Major, 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur,  except  FoLLErr,  Ch.  J.,  and  Vai^n,  J.,  dissenting. 

Judgment  reversed. 
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In  the  Matter  of  the  Application  for  the  Removal  from  Office 
of  Thomas  8.  King,  as  Police  Justice,  etc. 

Under  the  provision  of  the  Judiciary  Act  (g  25,  chap.  280,  Laws  of  1847),  as 
amended  in  1880  (§  1,  chap.  354,  Laws  of  1880),  in  reference  to  tie 
removal  of  justices  of  the  peace,  etc.,  which  gives  the  court  power  in 
a  proceeding  for  that  purpose  to  certify  and  tax  certain  *' reasonable 
expenses,"  the  same  to  "be  a  charge  against  the  city,  tow^n  or  village 
within  which  such  justice  of  the  peace,"  etc.,  resides,  the  court  has  no 
power,  at  least  in  a  proceeding  instituted  after  the  passage  of  the 
amendatory  act,  to  certify  and  tax  counsel  fees  and  disbursements;  the 
power  of  the  court  is  limited  to  an  allowance  of  "the  reasonable  expenses 
of  the  referee." 

Where,  in  such  a  proceeding,  upon  coming  in  of  the  report  of  the  referee, 
the  proceedings  were  dismissed,  and  upon  application  of  both  the 
complainant  and  respondent,  the  court  certified  and  tAxed  the  coun.se! 
fees  and  disbursements  of  both  parties,  luUl,  that  the  portion  of  the  order 
making  these  allowances  was  reviewable  here  on  appeal  by  the  city 
wherein  the  justice  resided. 

Prior  to  the  appeal  all  of  the  items  taxed  were  paid  by  direction  of  the 
common  council  of  the  city,  except  the  sum  taxed  Jis  the  fees  and  dis- 
bursements of  complainant's  counsel.  The  appeal  was  "  from  the  whole 
and  every  part  of  said  order  certifying  and  taxing  the  expenses  of  the 
reference  herein."  Held,  that  the  notice  of  appeal  was  too  broad.  The 
order  appealed  from,  therefore,  modified  by  striking  out  the  item  so 
unpaid,  but  without  costs  of  appeal. 

(Argued  January  20,  18d2;  decided  Febmary  9,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  October  11, 1889, 
which  certified  and  taxed  the  expenses  of  a  reference  under 
chapter  354  of  the  Laws  of  1880.  Also  motion  by  Calvin  S. 
Crosser,  the  complainant,  for  leave  to  withdraw  his  appeal 
from  that  part  of  said  order  which  dismissed  the  proceeding. 

In  1888,  Calvin  S.  Crosser  piesented  to  the  General  Tenn 
charges  of  oflScial  misconduct  against  Thomas  S.  King,  as 
police  justice  of  the  city  of  Buflalo,  who  appeared  and  denied 
the  same.  An  order  was  thereupon  made  appointing  a  referee 
to  take  the  proofs,  and  upon  the  report  of  the  referee,  includ- 
ing the  evidence  taken,  the  court  found  that  the  respondent 
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was  not  guilty  of  the  charges  prefeiTed,  and  disnuHsed  the 
proceedings.  (25  N.  Y.  S.  K.  702.)  In  the  same  order,  upon 
the  application  of  both  the  complainant  and  respondent,  the 
court  certified  and  taxed  "  the  reasonable  expenses  of  such 
reference  *  *  *  at  the  sum  of  $4,057.35,"  and  directed 
that  the  same  be  paid  as  follows,  viz. :  To  the  referee,  $408.35 ; 
to  the  stenographer,  $499  ;  to  the  counsel  for  the  respondent, 
Thomas  S.  King,  *'for  counsel  fees  and  disbursements," 
$1,550 ;  to  the  counsel  for  the  complainant,  Calvin  ^.  Grosser, 
"  for  counsel  fees  and  disbursements  upon  such  reference," 
$1,600.  All  of  said  sums,  except  the  last,  were  subsequently 
paid  by  direction  of  the  common  council  of  the  city  of  Buffalo^ 
but,  notwithstanding,  this  appeal  was  taken  by  the  city  from 
tlie  order  allowing  all  of  the  items,  without  distinction. 

The  motion  by  Mr.  Grosser  for  leave  to  withdraw  his  apj)eal 
from  that  part  of  said  order  which  dismissed  the  proceeding, 
is  based  upon  the  fact  that  since  the  appeal  was  taken,  said 
Thomas  S.  King  has  been  re-elected  to  the  office  of  police  jus- 
tice of  said  city. 

Philip  A.  Laing  and  George  J/*.  Browne  for  ap]>ellant. 
The  General  Term  should  not  have  required  the  city  of 
Buffalo  to  pay  the  costs  of  the  parties  instituting  these  ])r(v 
ceedings.  (Laws  of  1880,  chap.  354;  Gonst.  X.  Y.  art.  6,  §  18  ;. 
Laws  of  1847,  chap.  280,  §  25.) 

Z.  Z.  Lewis^  Jr,y  for  respondent.  The  motion  of  complain- 
ant for  leave  to  withdraw  his  appeal  and  to  dismiss  the  api)eal 
of  the  city  of  Buffalo  should  be  granted.  (Const  X.  Y.  art.  0, 
§  18 ;  Code  Grim.  Pro.  §  132  ;  Laws  of  1880,  chap.  354 ;  Laws 
of  1847,  chap.  280,  §  25 ;  Croahy  v.  Stephan,  97  X.  Y.  600 ; 
E.  Z.  A.  Society  v.  Hughes^  125  id.  116.) 

Vank,  J.  While  the  Constitution  authorizes  the  removj\l 
from  office  of  "justices  of  the  ]>eace  and  judges  or  justices  of 
inferior  courts  not  of  record,"  by  such  courts  as  may  be  pre- 
scribed by  law,  it  contains  no  provision  for  the  allowance  of 
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the  costs  or  expenses  of  the  proceeding.  (Cons.  St.  of  N.  Y. 
art.  6,  §  18.)  "We  have  been  referred  to  no  statute  that  is 
claimed  to  authorize  the  action  of  the  learned  General  Term 
in  taxing  and  certifying  the  amount  allowed  to  compensate 
counsel,  except  the  following  section  of  the  Judiciary  Act  of 
1847,  as  subsequently  amended : 

^^Justiees  of  the  peacs  and  judges^  and  justices  of  inferior 
courts^  not  of  record^  and  their  clerks^  may  he  removed  oh 
provided  hy  the  Constitution^  hy  the  Supreme  Court  at  a/ay 
General  Term,  thereof^  and  such  General  Terra  shall  have 
power  to  order  the  proofs  upon  any  proceedings  hereunder  to 
be  taken  before  a  referee  to  be  appointed  by  such  General 
Term,  and  to  certify  the  reasonable  expenses  of  such  referee, 
which  amount  so  certified,  and  also  the  reasonable  expenses  of 
any  reference  as  heretofore  or  hereafter  taxed  by  any  General 
Term  of  said  court,  under  proceedings  heretofore  taken  under 
the  act  hereby  amended  and  remaining  unpaid,  is  hereby 
declared  to  be  a  charge  against  the  city,  town  or  village 
within  which  such  justice  of  the  peace,  judge  or  justice  of 
inferior  court,  not  of  record,  or  clerk,  exercises  the  duties  of 
Ins  office.  Such  General  Term  may  also  in  its  discretion 
require  the  person  or  persons  instituting  proceedings  for  the 
removal  of  either  of  the  officials  above  named  to  give  security 
to  be  approved  by  such  General  Term  for  the  expenses  inci- 
dent to  the  hearing  and  determination  thereof,  in  case  the 
charges  against  such  official  are  not  sustained."  (L.  1847,  ch. 
"280,  §  25,  as  amended  by  L.  1880,  ch.  354,  §  1.) 

The  part  in  italics  is  the  original  section,  the  rest  having 
been  added  by  the  amendment.  An  analysis  of  the  section 
i^hows  that  the  Supreme  Court,  at  any  General  Term,  has 
power  to  appoint  a  referee  to  take  the  proofs  in  a  proceeding 
to  remove  one  of  the  officers  named,  and  "  to  certify  the  rea- 
j^onable  expenses  of  such  referee,  which  amount,  so  certified," 
is  made  a  charge  against  the  city,  town  or  village  within  wliich 
such  officer  exercised  the  duties  of  his  office.  It  is  further 
provided  that  "  the  reasonable  expenses  of  any  reference,  as 
heretofore  or  hereafter  taxed  by  any  General  Term  of  said 
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court,  undei^  proceedings  heretofore  taken  under  the  act  hereby 
araended^'*  sliall  also  be  a  charge  upon  the  city,  town  or  village 
in  question.  Until  the  section  was  amended  it  gave  the  court 
no  power  to  appoint  a  referee  or  to  allow  liis  expenses.  By 
the  amendment  that  power  was  conferred  upon  tlie  court  and 
the  practice  thus  regulated  as  to  all  proceedings  that  should  be 
instituted  after  the  amendment  went  into  effect.  But  the 
legislature  was  doubtless  aware  that  for  a  long  time  it  had 
been  the  practice  of  the  court,  under  its  general  powers,  to 
appoint  referees  in  such  proceedings,  so  it  went  a  step  farther 
and  authorized  the  court  to. tax  the  reasonable  expenses  of  any 
reference  "  under  proceedings  heretofore  taken  under  the  act 
hereby  amended."  Thus  provision  was  made  for  the  tiixation 
of  the  expenses  of  any  reference  that  should  be  ordered  in  the 
future,  as  well  as  for  any  that  had  been  ordered  in  the  past. 
As  this  would  have  required  a  re-taxation  of  the  expenses  of 
references  previously  had,  when  they  had  already  been  taxed, 
the  legislature  dispensed  with  that  formality  by  providing  that 
the  expenses  theretofore  taxed,  as  well  as  those  thereafter  to 
be  taxed,  should  be  a  charge  upon  the  municipality  interested. 
The  statute  as  thus  read,  provides  for  the  payment  of  the 
expenses :  (1)  of  such  references  as  should  be  ordered  in  the 
future ;  (2)  of  such  as  had  been  ordered,  but  the  expenses  had 
not  been  taxed,  and  (3)  of  such  as  had  been  ordered  and  the 
expenses  had  already  been  taxed.  We  think  that  it  was  the 
design  of  the  legislature  to  limit  the  expenses  to  be  allowed^ 
whether  in  past  or  future  references,  to  the  compensation  and 
disbursements  of  the  referee,  and  that  the  phrase  "  reasonable 
expenses  of  any  reference,"  when  the  context  is  considered, 
means  the  same  as  tlie  "  reajsonable  expenses  of  the  referee." 
In  the  absence  of  express  language,  it  would  be  unreasonable 
to  suppose  that  the  legislature  intended  to  allow  counsel  fees 
in  references  previously  ordered,  without  its  express  authority, 
and  to  withhold  them  in  references  to  be  ordered,  pui-suant 
to  its  direct  authorization.  But,  however  this  may  be  "  the 
reasonable  expenses  of  any  reference "  whether  "  heretofore 
or  hereafter  taxed,"  are  expressly  confined  to  proceedings 
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taken  before  the  act  was  amended.  The  words  "  under  pro- 
ceedings heretofore  taken  under  the  act  hereby  amended," 
necessarily  refer  to  references  previously  had,  because  they 
would  be  inconsistent  and  absurd  if  they  referred  to  references 
not  yet  ordered,  or  even  authorized.  "  Proceedings  hereto- 
fore taken,"  mean  such  as  were  instituted  before  the  amend- 
ment was  passed,  while  "  proceedings  hereunder  to  be  taken  " 
mean  such  as  should  be  instituted  after  the  amendment  was 
passed.  The  proceeding  in  question  comes  within  the  latter 
class,  because  it  was  not  commenced  until  some  years  after  the 
amendment  went  into  effect.  It  is  controlled,  therefore,  by 
that  part  of  the  section  which  empowers  the  General  Term  to 
certify  "  the  reasonable  expenses  of  the  referee."  Even  if  the 
subsequent  provision  as  to  "  the  reasonable  expenses  of  any 
reference  "  has  a  more  extended  meaning,  it  has  no  application 
to  the  case  in  hand.  We  think,  therefore,  that  the  learned 
General  Term  inadvertently  exceeded  its  power  when  it  certi- 
fied and  taxed  the  counsel  fees  and  disbursementd  of  the  parties 
to  the  proceeding  and  directed  the  payment  of  the  same. 

We  also  think  that  we  have  jurisdiction  to  review  that  part 
^of  the  order  appealed  from  by  the  city  of  Buffalo,  at  least, 
because  it  was  a  final  order,  affecting  a  substantial  right,  made 
in  a  special  proceeding.  (Code  Civ.  Pro.  §§  190,  3333,  3334 ; 
Re  N.  F.,  TT.  S.  &  B.  R.  R.  Co.,  94  K  Y.  287 ;  Bergen  v. 
Camicm,  79  id.  146 ;  Sturgis  v.  Spofford^  58  id.  103 ;  McGregor 
V.  Comstock,  19  id.  581J) 

The  appeal  involves  the  power  of  the  General  Term  to  make 
any  allowance  for  the  compensation  of  counsel,  not  its  discre- 
tion as  to  the  amount  that  should  be  allowed,  provided  it  bad 
jurisdiction  to  allow  anything  for  that  purpose.  No  question 
as  to  the  allowance  of  costs,  as  such,  to  be  paid  by  one  party  to 
another,  is  presented,  but  simply  the  power  to  certify  and  tax 
certain  sums  for  the  benefit  of  counsel,  which  sums,  when  tlius 
certified  and  taxed,  are  declared  by  statute  a  charge  against  tlie 
municipal  corporation  where  the  officer  sought  to  be  removed 
discharged  the  functions  of  his  office.  The  statute  regards  tlie 
complainant  as  a  party  to  the  proceeding,  because  it  authorizes 


1892.]  DiNGLEY  V.  Bon.  607 


Statement  of  case. 


the  General  Term  to  require  liim  to  give  security  for  the 
expenses  incident  to  the  liearing  and  determination  of  the 
charges.  The  proceeding  was,  therefore,  a  prosecution  by  a 
party  within  the  meaning  of  section  3334  of  the  Code,  although, 
as  public  interests  were  involved,  he  would  not  be  allowed  to 
discontinue  the  same  without  leave  of  the  court. 

We  think  that  the  order  appealed  from  should  be  modified 
by  striking  out  that  part  which  taxes  and  certifies  the  sum  of 
$1,600  as  counsel  fees  and  disbursements  for  the  complainant, 
but  without  costs,  because  the  notice  of  appeal  was  too  broad 
inasmuch  as  it  was  "  from  the  whole  and  every  part  of  said 
order,  certifying  and  taxing  the  expenses  of  the  reference 
herein." 

The  motion  of  the  complainant  for  leave  to  withdraw  his 
appeal  from  the  adjudication  of  the  General  Term  upon  the 
merits  of  the  controversy,  should  be  granted,  because  the  points 
involved  have  become  abstract  questions  by  reason  of  events 
transpiring  since  the  appeal  was  taken.  As  this  motion  is  not 
opposed,  it  is  granted  without  costs. 

All  3oncur,  except  Haight,  J.,  not  voting. 

Ordered  accordingly. 


Emily   F.  Dingley,   Kespondent,  v,  Isadore   M.    Bon, 

Appellant. 

An  unrecorded  conveyance  of  real  estate  i3  not  void  as  against  a  subse- 
quent purchaser,  although  for  a  valuable  consideration,  who  had 
notice  at  the  time  of  his  purchase  of  the  unrecorded  deed ;  he  cannot 
claim  the  benefit  of  the  Recording  Act. 

A  purchaser  of  real  estate  is  entitled  to  a  marketable  title  free  from  reason- 
able doubt. 

■Specific  performance  of  his  contract  will  not  be  decreed  where  the  title 
depends  upon  a  disputed  question  of  fact,  outside  of  the  record,  about 
which  there  is  reasonable  doubt,  and  when  the  parties  interested  therein 
are  not  before  the  court. 

In  an  action  to  compel  the  specific  performance  of  a  contract  for  the  pur- 
chase of  land,  the  following  facts  appeared:  The  premises  were  conveyed 
hi  1854  by  J.  &  G.  to  H.,  by  deeds  which  recited  that  the  grantors  had 
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conveyed  portions  thereof  to  L.,  S.  &  B,  and  taken  back  from  them 
mortgages  thereon  and  that  tlie  grantors  intended  to  convey  their  inter- 
ests in  the  premises  and  in  said  mortgages.  Plaintiff  took  title  under 
said  deeds.  No  deed  to  L..  8.  or  B.  appeared  on  record.  Plaintiff 
claimed  that  the  recitals  in  said  deeds  only  amounted  to  constructive 
notice,  casting  upon  the  purchaser  the  duty  of  ascertaining  from  the 
records  as  to  the  conveyances  referred  to,  and  as  the  records  disclosetl 
nothing,  the  purchaser  took  an  absolute  title  in  fee.  Held,  untenable; 
and  that  plaintiff's  title  was  not  free  from  reasonable  doubt. 

It  appeared  that  K.,  plaintiff's  grantor,  contracted  to  purchase  the  premises, 
but  refused  to  perform  his  contract  because  of  the  recitals  in  the  deeds 
to  H.  Thereupon  an  action  to  compel  specific  performance  was  brought 
against  K.  which  resulted  in  a  judgment  for  specific  performance ; 
K.'s  objections  being  overruled  upon  the  ground  that  it  appeared  the 
recitals  in  the  deeds  were  not  true  in  fact,  that  no  deeds  were  ever  given 
to  L.,  8.  or  B.  but  simply  executory  contracts,  which  were  subsequently 
canceled  and  surrendered.  K.  thereupon  took  title.  Held,  that  as 
neither  L.,  S.  nor  B.  were  made  parties  to  said  action,  they  were  not 
bound  by  the  judgment,  and  it  was  not  binding  upon  defendant. 

Sanders  v.  Town^nd  (89  N.  Y.  623);  Dow  v.  Whitney  (147  Masa.  1), 
distinguished. 

(Argued  January  20,  1892:  decided  February  9,  1892.) 

« 

Appeal  from  judgment  of  the  General  Tenii  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  10,  1890,  which  affinned  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Herman  F.  Koepke  for  appellant.  The  finding  of  facts  "  that 
the  defendant  is  iinable  to  ascertain  whether  any  or  what  part 
of  the  land  described  in  the  complaint  has  been  conveyed  to  ■' 
Langston  et  al.,  is  conclusive  against  the  respondent  on  this 
appeal  to  show  that  if  the  defendant  was  chargeable  with 
notice  of  the  outstanding  deeds  he  was  unable  to  find  out  any- 
thing about  them  and  consequently  could  safely  complete  the 
purchase  for  the  reason  that  he  would  take  the  title  freed  from 
the  effects  of  notice.  (Whart.  Leg.  Max.  89.)  The  recital 
operated  at  most  as  notice  of  certain  outstanding  conveyances. 
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{Ndlis  V.  Mxirison^  108  N.  Y.  461 ;  Sanders  v.  Townsketidj 
89  id.  623.)  The  absence  of  a  hostile  record  or  possession 
after  a  lapse  of  time  freed  the  title  from  the  effects  of  the 
notice.  {BirdsaU  v.  RusaeU^  29  N.  Y.  250 ;  Page  v.  Waring^ 
76  id.  471 ;  Willard  on  Eeal  Estate  [2d  ed.],  121 ;  Acer  v. 

WestcoU,  46  N.  Y.  392 ;  Rogers  v.  Jmes,  8  N.  H.  264.)  The 
plaintiff  is  protected  in  her  title  by  the  Recording  Acts.  (1 
R.  S.  756 ;  Wood  v.  Chapiii^  13  N.  Y.  509 ;  Hayes  v.  Noxtrse^ 
114  id.  606.)  The  title  is  such  a  one  as  a  court  of  equity  should 
compel  a  purchaser  to  take.  {Ferry  v.  Sampson^  112  N.  Y. 
415  ;  TT.  P,  I,  Co.  v.  Peymert^  45  id.  703  ;  Nellis  v.  Mnnsoii^ 
108  id.  461 ;  Chamherlain  v.  Sparger^  ^6  id,  606 ;  Daw  v. 

Whitney^  147  Maes.  1 ;  Moser  v.  Cochrarie^  107  N.  Y.  41.) 

Johnson  dk  Lamb  for  respondent.  Where,  from  a  descrip- 
tion in  a  deed,  the  amount  of  land  sought  to  be  conveyed  can- 
not be  ascertained,  no  title  passes.  {Raynor  v.  Timerson^  46 
Barb.  518 ;  Haihway  v.  Power ^  6  Hill,  453  ;  Jackson  v. 
Clarlc^  7  Johns.  217 ;  Finley  v.  Cooh^  54  Barb.  9 ;  Jackson 
V.  Marshy  6  Cow.  281 ;  Jackson  v.  Roosevelt^  12  Johns.  97 ; 
Jackson  v.  Delancey^  13  id.  537 ;  Jackson  v.  Ransom^  18  id, 
107.)  Conceding  that  possession  sometimes  cures  defects  in 
the  title,  nowhere  has  it  ever  been  been  held  that  a  vendee  can 
be  compelled  to  take  and  pay,  as  for  a  merchantable  title, 
where  there  is  neither  a  title  of  record  nor  a  title  by  prescrip- 
tion. {Schrwer  v.  Schriver,  86  id.  575 ;  Post  v.  Bemheim^ 
31  Hun,  247.)  The  evidence  in  the  Harrison  record  is  obvi- 
ously collusive,  and  the  whole  suit  an  obvious  sham,  and  a  silly 
attempt  to  make  a  record  against  parties  who  were  not  present, 
who  were  not  cited,  and  who  did  not  have  their  day  in  court. 
{Schriver  v.  Schriver^  86  N.  Y.  584.)  Under  the  contract 
made  between  the  parties  to  this  action,  the  defendant  can 
insist  on  a  marketable  title,  one  not  open  to  reasonable  objec- 
tions. If  there  is  a  reasonable  doubt  about  this  title,  specific 
performance  should  not  be  compelled.  •  {M.  E,  C.  Ilmne  v. 
Thompson,  108  K  Y.  618 ;  Ferry  v.  Sampson,  112  id.  415  ; 
Toole  V.  TooU,  Id.  333;  AliboU  v.  James,  111  id.  673.) 
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Hajght,  J.  This  action  was  brought  to  compel  the  specific 
performance  of  a  contract  to  purchase  land. 

The  defense  was  that  the  title  was  not  mercliantable. 

Peter  A.  Delmonico  was  the  owner  of  a  tract  of  land  in  the 
city  of  Brooklyn,  comprising  the  land  in  question.  On  the 
11th  day  of  March,  1854,  he  conveyed  the  same  to  Henry 
Jukes  and  Job  Gothard.  On  the  twenty-sixth  of  September 
thereafter  they  conveyed  the  same  to  James  Hordem  by  sepa- 
rate deeds,  each  of  an  undivided  half,  which  were  identical  in 
form,  containing  the  same  recitals.  The  quotations  hereinafter 
made  are  taken  from  the  Jukes  deed.  It  contained  the 
following : 

"  Whbbeas,  The  said  Henry  Jukes  and  Job  Gothard  after- 
wards by  deeds  sold  and  conveyed  certain  portions  of  the 
entirety  of  the  premises  hereinafter  described  to  John  Lang- 
Bton,  Jubal  Shaw  and  Samuel  Bailey  by  separate  deeds  of  con- 
veyances, and  took  back  from  the  said  John  Langston,  Jubal 
Shaw  and  Samuel  Bailey  severally,  bonds  and  mortgages  for 
the  respective  payments  of  the  several  sums  therein  mentioned 
as  securities  and  for  the  purchase  monies  thereof,  reference  to 
the  several  deeds  being  thereunto  had  will  more  fully  appear ; 
and 

"  Whebeas,  The  party  of  the  second  part  lias  agreed  to 
purchase  of  the  said  Henry  Jukes  his  portion  of  the  entirety 
of  the  premises  hereinafter  mentioned,  subject,  however,  to 
the  several  equities  aforesaid." 

Then  follows  the  ordinary  provisions  of  a  deed,  with  a 
description  of  the  premises,  after  which  appears  the  following : 

"  Nevertheless,  it  is  hereby  understood  by  and  between  the 
parties  hereto  that  the  said  Henry  Jukes,  as  far  as  in  liim  is, 
not  only  conveys  his  right,  title  and  interest  in  and  to  the 
premises  aforesaid,  but  hereby  sells,  assigns  and  confirms  unto 
the  said  James  Hordern,.  all  and  singular  the  said  bonds  and 
mortgages  as  far  as  the  moiety  of  his  interest  in  the  premises 
aforesaid  attaches  made  by  tlie  said  John  Langston,  Jubal 
Shaw,  Samuel  Bailey,  to  him  the  said  Henry  Jukes  and  the 
said  Job  Gothard  for  security  on  their  said  several  purchases 
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of  portions  of  the  property  aforesaid,  and  all  his  right  and 
interest  therein  and  thereto,  so  that  the  said  James  Hordem  shall 
stand  in  every  respect  and  particular  regarding  the  aforesaid 
property  in  the  place  and  stead,  and  with  the  rights  and  title 
therein  of  the  said  Henry  Jukes." 

Hordem  subsequently  conveyed  the  premises  to  William 
Tasker,  who  conveyed  to  Sidney  Harris,  who  died,  leaving  a 
last  will  and  testament,  which  was  duly  admitted  to  probate, 
whereby  he  appointed  Edward  A.  Harris  executor  with  full 
power  of  sale.  Harris,  as  executor,  sold  to  John  R.  Kenneday, 
but  he  refused  to  complete  the  purchase  by  reason  of  the 
recitals  in  the  Hordern  deed,  to  which  we  have  already  called 
attention.  Thereupon  and  on  the  12th  day  of  June,  1869,  an 
action  was  brought  to  compel  him  to  accept  title.  An  answer 
was  interposed  and  a  reference  was  had  to  Oscar  H.  Steams  to 
take  proof  of  the  facts  and  circumstances  at  issue  in  the  case 
and  to  report  the  same  with  proofs  and  testimony  taken  before 
him  to  the  court.  He  thereupon  made  his  report,  and  after- 
wards and  on  the  16th  day  of  June,  1869,  judgment  was 
entered  in  which  it  was  adjudged  and  decreed  that  the 
objections  of  the  defendant  to  the  title  to  the  lands  be 
overruled,  it  appearing  that  the  recitals  in  the  deeds  set  forth  in 
the  answer  are  mis-recitals  and  are  not  true ;  that  no  deeds  were 
ever  given  to  John  Langston,  Jubal  Shaw  and  Samuel  Bailey 
by  Job  Gothard  and  Henry  Jukes,  or  either  of  them ;  that 
executory  contracts  made  with  said  persons  were  canceled  and 
surrendered  to  James  Hordem,  the  grantee  of  said  Jukes  and 
Gothard.  It  was  further  ordered  and  adjudged  that  John  R. 
Kenneday  specifically  perform  his  contracts.  Thereupon 
Kenneday  took  title  and  conveyed  the  same  to  the  plaintiff. 

It  first  becomes  important  to  consider  the  effect  of  the  judg- 
ment entered  in  the  action  of  Harris  v.  Kenneday.  As  we 
have  seen  only  four  days  elapsed  between  the  service  of  the 
summons  and  the  entry  of  final  judgment.  The  only  evidence 
reported  by  the  referee  was  the  affidavits  of  Henry  Jukes, 
Job  Gothard  and  James  Hordem.  It  does  not  appear  that 
any  oral  examination  was  had.     Jukes  in  his  affidavit  says  that 
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he  had  some  recollection  of  making  a  contract  with  John 
Langston,  Jubal  Shaw  and  Sanmel  Bailey  in  relation  to  the 
sale  of  lots  ;  that  he  supposes  he  received  some  money  on  the 
contracts,  but  does  not  know  how  much ;  that  he  believes,  or 
^t  least  has  no  recollection  that  any  deeds  were  executed,  or  if 
ever  executed  were  not  passed  by  deponent  to  Langston,  Shaw 
or  Bailey.  Gothard  says  that  he  remembered  making  con- 
tracts with  John  Langston,  Jubal  Shaw  and  Samuel  Bailey 
for  the  sale  of  land  bought  by  him  of  Delmonico ;  that  he 
received,  he  thinks,  a  small  amount  of  money  from  each  of 
the  parties  on  the  contract ;  that  he  thinks  no  deeds  were 
executed  by  him  under  his  contracts  and  he  received  no  mort- 
gages ;  if  he  had  he  would  have  put  them  on  record ;  that  he 
sold  his  interest  in  the  property  subject  to  the  contracts  to 
James  Hordem.  Hordem  swore  that  he  bought  the  property 
subject  to  certain  contracts  made  with  John  Langston,  Jubal 
Shaw  and  Samuel  Bailey  for  deeds  to  be  executed  and  mort- 
gages to  be  received,  but  that  they  failed  to  comply  with  the 
contracts,  and  no  deeds  or  mortgages  were  ever  made  or  exe- 
cuted, and  all  of  the  contracts  were  surrendered  to  him  to  be 
canceled,  and  were  delivered  over  to  Tasker,  his  grantee; 
that  Langston  built  a  house  on  the  premises,  which  he  allowed 
him  to  take  off  and  remove  as  a  consideration  for  his  sur- 
render and  cancelment  of  his  agreement ;  that  he  is  sure  no 
deeds  or  mortgages  were  ever  on  the  lots  or  any  part  of  the 
same  in  pursuance  of  the  contracts.  This  was  all  of  the 
evidence  given  upon  which  that  judgment  was  entered. 

It  will  be  observed  that  Jukes  and  Gothard  have  no  distinct 
recollection  in  ref  ei'ence  to  the  execution  of  deeds  to  Langston, 
Shaw  and  Bailey.  They  think  they  executed  none,  or  if  they 
did  that  they  were  not  delivered,  and  they  think  that  no 
mortgages  were  received  back.  It  is  not  pretended  that  Hor- 
dem was  in  a  position  to  have  personal  knowledge  as  to 
whether  they  did  or  did  not  execute  and  deliver  euch  deeds. 
Langston,  Shaw  and  Bailey  were  not  parties  to  that  action. 
They  consequently  were  not  bound  by  the  adjudication  there 
made.     Neither  is  the  same  binding  upon  the  defendant  in 
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this  action.  We  must,  therefore,  regard  the  question  here 
presented  the  same  as  if  the  adjudication  in  the  Harris  action 
had  not  been  made. 

The  lands  in  question  are  vacant,  having  never  been  occu- 
pied. The  plaintiffs  title  is  such  only  as  Hordern  obtained 
through  his  deeds  from  Jukes  and  Gothard.  Those  deeds  do 
not  purport  to  convey  the  absolute  fee  to  Hordern,  but  spe- 
cifically reserve  that  conveyed  to  Langston,  Shaw  and  Bailey, 
and  provides  that  Hordern  "  shall  stand  in  every  respect  and 
particular  regarding  the  aforesaid  property  in  the  place  and 
stead  and  with  the  rights  and  title  therein"  of  Jukes  and 
Gothard. 

It  is  claimed  that  an  examination  of  the  register's  office  in 
the  county  of  Kings  fails  to  disclose  any  record  of  the  deeds 
to  Langston,  Shaw  and  Bailey  ;  that  the  recitals  in  the  deeds 
only  amount  to  constructive  notice  and  cast  upon  the  purchaser 
the  duty  of  ascertaining  from  the  records  the  extent  and  nature 
of  their  conveyances  and  that  inasmuch  as  the  record  disclosed 
nothing  the  purchaser  took  absolute  title  in  fee. 

The  question  thus  presented  is  not  free  from  difficulty,  but  we 
incline  to  the  opinion  that  the  rule  thus  invoked  does  not  and 
should  not  extend  to  the  case  under  consideration.  As  we 
have  seen,  the  Hordern  deed  specifically  reserves  tlierefrom 
the  lauds  conveyed  to  Langston,  Shaw  and  Bailey,  "  reference 
to  their  several  deeds  being  thereunto  had  will  more  fully 
appear."  Hordern  would  not,  therefore,  under  the  deed,  take 
any  title  to  that  which  had  previously  been  conveyed  to  these 
parties.  True,  those  deeds  do  not  appear  to  have  been  recorded. 
They,  however,  may  be  in  existence,  and  may  hereafter  be 
produced  for  record,  and  if  they  should,  we  do  not  understand 
that  there  is  anything  in  the  provisions  of  the  Recording  Act 
that  would  prevent  the  grantees  therein  named  from  claiming 
the  lands  described  in  their  deeds.  Convevances  not  recorded 
are  void  as  against  subsequent  purchasers  in  good  faith  and  for 
a  valuable  consideration  for  the  same  real  estate  or  a  portion 
thereof,  but  if  the  purchaser  has  notice  of  such  unrecorded 
deed  he  cannot  claim  the  benefits  of  the  act.     Here  the  recitals 
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in  the  Ilordem  deeds  give  notice  of  the  existence  of  such 
unrecorded  deeds. 

In  the  case  of  Sanders  v.  Townshend  (89  N.  Y.  623),  the 
action  was  ejectment  and  not  for  specific  performance  of  a 
contract  to  purchase.  Townshend  held  a  deed  which  conveyed 
certain  lots,  specifically  describing  them.  It  also  conveyed  all 
other  lands  contained  within  the  limits  of  the  Harlem  commons, 
as  described  on  the  map  of  Charles  Clinton,  "  not  heretofore 
conveyed  by  the  parties  of  the  first  part."  The  party  of  the 
first  part  therein  referred  to  formerly  owned  the  entire  tract 
known  as  the  Harlem  commons  and  had  conveyed  therefrom 
various  lots  of  land.  An  examination  of  the  records  failed  to 
disclose  any  previous  conveyance  of  the  lots  in  controvereey. 
It  was,  therefore,  held  that  Townshend  had  a  paper  title  good 
on  its  face  against  the  grantor,  and  good  as  against  the  world, 
except  some  person  who  could  show  an  earlier  conveyance 
from  Townshend's  grantor. 

This  case  does  not -sustain  the  appellant's  position,  for  it  dis- 
tinctly recognizes  the  rights  of  those  holding  prior  grants. 

The  case  of  Dow  v.  Whitney  (147  Mass.  1),  also  relied  upon 
by  the  appellant,  does  not  appear  to  be  in  point.  In  that  case 
the  deed  contained  a  specific  description  of  the  granted 
premises,  and  then  concluded  by  stating  that  they  were  the 
same  premises  that  were  conveyed  to  the  grantor  by  a  certain 
deed  which  conveyed  a  larger  tract,  and  then  recited  that  the 
conveyance  was  of  all  the  land  conveyed  by  the  deed  except 
such  portions  thereof  as  the  grantor  had  theretofore  sold.  It 
was  held  that  the  recital  did  not  operate  to  alter  tlie  descrip- 
tion or  limit  the  prior  granting  clause  of  the  deed,  but  was  a 
reference  merely  to  the  grantor's  chain  of  title. 

The  defendant  is  entitled  to  a  marketable  title  free  from 
reasonable  doubt  The  records  of  the  register's  office  do  not 
show  such  a  title.  Its  validity  depends  upon  the  determination 
of  the  fact  as  to  whether  deeds  were  in  fact  given  to  Langston, 
Shaw  and  Bailey,  and  the  rule  is  that  specific  performance  will 
not  be  decreed  when  the  title  depends  upon  a  disputed  ques- 
tion of  fact  outside  of  the  record  about  which  there  is  reason- 
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able  doubt,  when  the  parties  interested  in  such  determination 
are  not  before  the  court.  {Fleming  v.  Bumham^  100  N.  Y, 
1 ;  Kil^atrick  v.  Barron,  36  N.  Y.  S.  E.  15^20.) 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Alfred  de  Cordova,  Eespondent,  v.  Stephen  C.  Barnum, 

Appellant. 

■ 

A  stock  broker  who  liolds  collateral  security  for  the  stock  transactions  of 
a  customer  is  not  required,  in  the  absence  of  a  special  agreement,  to 
realize  upon  the  collaterals,  or  to  return  the  same  to  his  customer  before 
bringing  an  action  to  recover  a  balance  found  due  him  on  closing  up 
the  transactions.  . 

In  such  an  action  it  appeared  that  plaintiff  sold  out  the  stock  purchased 
and  carried  for  defendant,  pursuant  to  his  order.  Defendant  offered  to 
prove  that  it  was  the  custom  of  stock  brokers,  where  collateral  was  put 
upas  a  margin,  and  the  account  became  sufficiently  reduced  to  jeopardize 
it,  to  advertise  and  sell  the  collateral  and  charge  his  customer  with  the 
balance,  and  that  this  custom  was  known  to  plaintiff  at  the  time  the 
margin  was  put  up  and  the  account  closed.  This  was  excluded  on 
objection.  Held,  no  error;  that  whatever  the  custom  of  brokers  might 
be  while  a  speculation  was  pending,  it  had  no  application  to  a  broker's 
right  to  recover  what  is  due  him  after  he  has  carried  his  customer's 
stock  as  long  as  requested,  and  finally  sold  pursuant  to  an  express  order, 

(Argued  January  20,  1892;  decided  February  9,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  14,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court,  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Wni.  Romer  and  Steplien  S.  MarsJiaU  for  appellant.  The 
court  below  erred  in  holding  that  the  relations  between  the 
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parties  were  simply  that  of  pledgor  and  pledgee.  (Laws  of 
1882,  chap.  402.)  The  court  below  erred  in  not  allowing  proof 
of  usage  which  did  not  contravene  any  existing  law,  {Sims 
V.  U,  S.  T.  Co.^  35  Hun,  539 ;  Simmons  v.  Law^  3  Keyes, 
217;  GoUender  v.  Dvnsmore^  55  N.  T.  208;  Barnard  v. 
Kdlogg,  10  Wall.  383,  391 ;  Bradley  v.  ^YhedeT,  44  N.  Y. 
495 ;  Wallis  v.  BaUey,  49  id.  464 ;  Wheder  v.  NewbcUd,  16 
id.  392.) 

Everett  P.  Wheeler  for  respondent.  The  defendant  having 
moved  for  a  nonsuit,  having  given  no  evidence  varying  the 
plaintifiPs  case,  and  having  made  no  request  that  the  case  should 
be  submitted  to  the  jury,  cannot  now  complain  that  it  was  not 
so  submitted.  {Stratford  v.  Jones,  97  N.  Y.  586,  589 ;  Dil- 
lon V.  Cochroft,  90  id.  649 ;  Ormes  v.  Dauchy,  82  id,.  443 ; 
KoeJder  v.  Adler,  78  id.  287 ;  Trustees,  etc,,  v.  Kirk,  68  id. 
459 ;  Leggett  v.  Hyde,  58  id.  272,  275 ;  O'N^U  v.  Jam^^  43 
id.  84 ;  Winchell  v.  Hicks,  18  id.  558 ;  Barnes  v.  Perine,  12 
id.  18 ;  Hagaman  v.  Barr,  9  J.  <fe  S.  423.)  Even  if  the 
defendant's  conduct  had  not  estopped  him  from  complaining 
that  the  questions  of  fact  were  not  submitted  to  the  jury,  yet 
there  being  no  conflict  in  the  evidence,  a  finding  in  favor  of 
the  defendant  would  have  been  entirely  unwarranted.  {People 
V.  Cook,  8  K.  Y.  67 ;  Nichols  v.  Goldsmith,  7  Wend.  160 ; 
Womhough  v.  Cooper,  2  Hun,  428  ;  Appleby  v.  A,  F.  Ins.  Co., 
64  N.  Y.  253.)  The  defendant's  exceptions  to  the  admission 
of  evidence  were  well  taken.  {McGoldrick  v.  Traphagen,  88 
N.  Y.  334.)  The  court  properly  denied  the  motion  to  dismiss 
the  complaint.  {Markham  v.  Jaudmi,  41  N.  Y.  235 ;  Stentan 
V.  Jerome,  54  id.  480 ;  Baker  v.  Drake,  66  id.  518  ;  S.  S.  Co. 
V.  Duncomh,  2  Strange,  919 ;  Laioton  v.  Newland,  2  Stark. 
72 ;  Eames  v.  Widdowson,  4  C.  &  P.  151 ;  Jones  on  Pledges, 
§§  590,  592.)  The  defendant's  exceptions  to  the  exclusion  of 
evidence  offered  by  him  were  without  foundation.  (  Wheder 
V.  Newbould,  16  N.  Y.  392 ;  Markham  v.  Jandon,  41  id*  235 ; 
Jxiwrence  v.  Maxwell,  53  id.  19.)  The  exception  to  the 
refusal  to  charge  the  various  propositions  contained  in  the 
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fio-called  findings  of  fact,  is  unavailing.     (Smedis  v.  B.^  etCy 
a.  Co.,  89  K  V.  13 ;  Harris  v.  Tumhrid^e,  83  id.  92.) 

Landon,  J.  The  plaintiff  was  a  stock  broker,  and  brought 
this  action  to  recover  of  the  defendant  a  balance  of  account 
representing  the  losses  upon  the  purchase  and  sale  of  certain 
stocks  made  by  the  plaintiff  at  the  request  of  the  defendant 
and  upon  a  margin. 

The  transactions  and  the  amount  due  the  plaintiff  upon  them 
were  established  by  the  evidence,  and  the  judgment  should  be 
affirmed,  unless  errors  to  the  prejudice  of  the  defendant  were 
committed  upon  the  trial. 

It  appeared  from  the  evidence  that  during  the  pendency  of 
the  stock  transactions  in  question,  the  defendant  assigned  to 
and  deposited  with  the  plaintiff  fourteen  shares  of  the  Arms 
Horse  Palace  Car  Company's  stock  to  protect  plaintiff  from 
loss  on  the  stock  transactions.  The  defendant's  speculations 
were  unfortunate,  and  he  finally  gave  plaintiff  an  order  to  sell 
out  at  the  best  he  could  get,  and  plaintiff  did  so.  The  plain- 
tiff still  holds  the  Horse  Palace  Car  stock. 

The  defendant  asked  the  court  to  hold,  or  to  instruct  the 
jury,  that  the  plaintiff  could  not  maintain  this  action  without 
showing  that  he  had  used  all  reasonable  means  to  realize  upon 
the  fourteen  shares  of  stock  which  he  held  as  collateral ;  that 
it  was  plaintiff's  duty  to  advertise  and  sell  it,  and  credit  defend- 
ant with  the  proceeds,  or  to  return  it  to  defendant  before  this 
action  was  brought  The  court  refused  to  hold  as  requested. 
The  defendant  offered  to  prove  the  value  of  the  fourteen 
shares  of  stock;  the  plaintiff's  objection  to  such  proof  was 
sustained. 

In  these  rulings  no  error  was  committed.  The  plaintiff  held 
the  fourteen  shares  of  Horse  Palace  Car  ^tock  as  collateral 
security  to  protect  him  from  loss.  There  was  no  special  agree- 
ment that  the  plaintiff  should  first  realize  upon  the  collateral 
before  bringing  an  action  against  the  defendant  to  recover  the 
debt  due  him,  and,  therefore,  the  plaintiff  was  not  I'equired  to 
realize  upon  the  collateral  before  resorting  to  this  action. 
SiOKELs— Vol.  LXXXV.        78 


lUW   618 

1137  saa 

ISO    618| 
162    228. 


618  "Woodruff  et  al.  v.  Paddock.  pFeb., 

Statement  of  case. 

{Butterworth  v.  Kennedy^  5  Bosw.  143;  South  Sea  Co,  v. 
Duncomhy  2  Strange,  919 ;  Zawton  v.  Newlamdy  2  Starkie, 
64 ;  Eames  v.  Widdowson^  4  Car.  &  P.  151 ;  Elder  v.  Roiise^ 
15  Wend.  218;  Colebrook  on  Collateral  Securities,  136;  Jones 
on  Pledges,  §  590.) 

The  defendant  offered  to  prove  by  a  witness  that  it  was  the 
custom  of  stock  brokers,  when  collateral  security  was  put  up 
as  a  margin  and  the  account  became  reduced  sufficiently  to 
jeopardize  it,  to  advertize  and  sell  the  collateral  security  and 
to  charge  his  customer  with  the  balance,  and  that  such  was  the 
usage  of  the  plaintiff  known  to  the  defendant  at  the  time  the 
margin  was  put  up,  and  at  the  time  of  closing  the  account. 

The  court  was  justified  in  sustaining  the  objection  to  this 
offer,  because  the  plaintiff  sold  out  defendant's  stocks  upon 
defendant's  express  order,  and  not  to  protect  himself  because 
of  a  shrinking  or  exhausted  margin.  Whatever  the  custom  of 
brokers  may  be  while  the  speculation  is  pending,  it  can  havo 
no  application  to  the  broker's  right  to  recover  what  ia  due  him 
after  he  has  carried  his  customer's  stocks  as  long  as  requested, 
and  finally  sold  them  pursuant  to  his  express  order. 

The  other  exceptickis  do  not  require  discussion. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Delbcta  H.  Woodruff  et  al.,  Appellants,  v.  Sophbonia  M. 

Paddock,  Bespondent. 

Where  the  owner  of  land,  subject  to  an  easement,  claims  to  own  it  free 
from  the  easement,  and  excludes  for  twenty  years  the  owner  thereof, 
who  acquiesces  in  the  exclusion,  the  easement  is  lost  by  adverse 
I)08se8sion. 

So  also  an  abutting  owner's  private  righta  in  a  street  may  be  loat  in  case 
their  existence  is  denied  and  they  are  exclusively  possessed  for  more 
than  twenty  years  by  one  claiming  the  fee  of  the  street. 

In  1826  B.,  the  owner  of  certain  land  in  the  city  of  R.,  laid  it  out  into  lote, 
and  a  map  thereof  was  recorded;  he  sold  and  conveyed  a  lot,  which  in 
the  deed  was  described  by  number,  as  designated  on  the  map,  which  waa 
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referred  to;  this  showed  the  lot  as  bounded  on  one  side  by  an  alley.  The 
alley  was  used  by  the  public  until  1846,  when  such  use  was  abandoned. 
C.  became  the  owner  of  said  lot  in  1856;  he  was  at  the  time  the  owner 
of  the  lot  on  the  opposite  side  of  the  alley,  and  had  since  1850  kept 
the  same  closed,  had  planted  trees  and  erected  a  coal-shed  thereon;  he 
continued  in  the  actual,  exclusive  and  notorious  possession  thereof, 
claiming  to  own  it  until  his  death  in  1888.  In  1860  C.  conveyed  the  lot 
first  mentioned  by  the  description  contained  in  the  original  deed.  Plain- 
tiffs became  the  owners  thereof  in  1884.  Defendant,  in  1888,  became 
the  owner  of  part  of  the  other  lot,  the  description  in  his  deed  including 
the  alley;  he  entered  into  possession  and  began  the  erection  of  a  building 
thereon.  In  an  action  to  restrain  defendant  from  excluding  plaintiff 
from  using  as  a  way  the  strip  of  land,  formerly  the  alley,  Tuid,  that  while 
the  grantee  of  6.  of  plaintiffs'  lot  acquired  a  right  of  way  in  the  alley, 
the  easement  had  been  lost  by  the  non-user  of  plaintiffs'  predecessors,  and 
by  the  adverse  possession  of  C.  and  his  successors. 
Keportcd  below,  56  Hun,  288. 

(Argued  January  21,  1892;  decided  February  9,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  April  11,  1890,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  the  report  of  a  referee. 

This  action  was  begun  May  2,  1889,  to  recover  a  judgment 
to  perpetually  restrain  the  defendant  from  excluding  the  plain- 
tifib  from  using  as  a  way  a  strip  of  land  one  rod  in  width, 
extending  along  the  east  side  of  their  premises  (lot  45),  and 
damages  for  having  prevented  them  from  having  so  used  the 
strip  before  the  action  was  begun.  Their  alleged  cause  of 
action  was  based  on  two  grounds :  (1)  That  the  plaintiffs  are 
tlie  owners  in  fee  of  one-half  of  said  alley,  subject  to  the  right 
of  way  of  the  abutting  owners  and  the  public ;  (2)  That  the 
strip  of  land  was  laid  out  by  its  former  owner,  and  of  the 
adjoining  lots  contiguous  thereto,  for  an  alley  for  the  use  of 
the  grantees  of  the  abutting  lots. 

In  1826,  Josiah  Bissell,  Jr.,  owned  land  now  witliin  the 
city  of  Rochester,  which  he  subrdivided  into  lots  and  designated 
them  by  numbers.  The  relation  of  these  lots  to  each  other, 
to  the  streets  and  to  the  alley  in  dispute,  is  shown  by  this 
diagram : ' 
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A  map  of  the  land  so  gnb-divided  was  recorded  in  1826  in 
the  oflSce  of  the  clerk  of  Monroe  county.  August  27,  1830, 
Bissell  conveyed  to  Peter  Lynch  lot  45  by  a  deed  in  which  it 
was  described  as  No.  45  as  designated  on  the  map  so  recorded. 
A  reference  to  the  diagram  shows  that  this  lot  was  bounded  on 
the  north  by  Tremont  street.  Through  mesne  conveyances, 
simply  describing  the  lot  by  its  number,  and  referring  to  the 
map,  John  ConoUy,  became  April  7,  1856,  its  owner  in  fee- 
February  1,  1860,  John  ConoUy  conveyed  it  to  Cornelius  C. 
Dickson,  by  the  description  contained  in  the  previous  deeds. 
March  15, 1884,  the  plaintiffs  became  the  owners  of  this  lot  by 
mesne  conveyances  in  which  it  was  described  as  in  the  preceed- 
ing  deeds. 

May  1,  1827,  Josiah  Bissell  conveyed  to  Bartholemew 
Travers  lot  No.  42,  designating  it  by  itfi  number  and  referring 
to  the  map.  December  9,  1839,  Travers  conveyed  it  to 
Patrick  Quigley,  describing  it  by  its  number  and  referring  to 
the  recorded  map,  ^nd  also  bounding  it  on  the  west  by  the 
east  line  of  the  alley.  October  13,  1845,  Quigley  conveyed 
No.  42  to  John  Conolly,  describing  it  by  its  number,  by  refer- 
ence to  the  map,  and  also  describing  the  west  line  as  follows : 
"  On  the  west  by  the  line  of  the  alley,  being  the  same  premises 
conveyed  to  said  Patrick  Quigley  by  Bartholemew  Travers," 

In  1888  Conolly  died  seized  of  lot  42  and  left  a  will,  which 
was  duly  probated  November  2, 1888,  by  which  he  devised  all 
of  his  real  estate  to  Henry  Anstice.     November  10,    1888, 
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Henry  Anstice  conveyed  to  the  defendant  the  west  half  of 
No.  42  by  a  deed  designating  the  lot  by  its  number,  refemng^ 
to  the  map,  and  also  describing  it  as  beginning,  "  fifty  feet  west 
of  the  north-east  comer  of  the  lot  of  land  conveyed  to  John 
Conolly  by  Patrick  Quigley  *  *  *.  Thence  southerly 
parallel  with  the  west  line  of  said  lot  No.  42  to  the  south  line 
of  said  lot  No.  42 ;  thence  westerly  along  tlie  south  line  of 
said  lot  No.  42  and  the  same  produced  to  the  east  line  of  lot 
No.  45  of  said  tract  as  laid  down  on  said  map,  thence  northerly 
along  said  east  line  of  said  lot  No.  45  to  the  said  south  line  of 
Tremont  street,  thence  easterly  along  the  south  line  of  said 
Tremont  street  to  the*  place  of  beginning,  being  the  west  part 
of  said  lot  No.  42,  and  so  much  of  the  alley  west  of  and  adjoin- 
ing the  lot  42  as  laid  down  on  said  map  as  is  included  between 
the  north  and  south  lines  of  said  lot  42  produced  westward  to 
the  east  line  of  said  lot  45,  with  appurtenances,  etc." 

Under  tliis  deed  the  defendant  entered  into  possession  of  the 
land  therein  described  and  began  the  erection  of  a  building  on 
the  disputed  strip. 

Further  facts  are  stated  in  the  opinion. 

Edward  F.  Wellington  for  appellants.  Title  to  land  form- 
ing part  of  a  public  highway  cannot  be  obtained  by  adverse 
possession,  however  long  continued.  {Gerring  v.  Barfield^  16 
C.  B.  [N.  S.]  597,  604 ;  Burbamk  v.  Fay,  65  N.  Y.  57,  70 ; 
Walker  v.  Caywood,  31  id.  51,  64;  S.  V,  O.  Asylum  v. 
City  of  Tray,  76  id.  114;  Turner  v.  B.  IL  Board,  L.  R.. 
[9  Eq.]  418.)  Abandonment  of  a  public  highway  cannot  be 
predicated  upon  its  unlawful  appropriation  by  an  individual. 
Neither  can  it  be  accomplished  by  the  omission  or  neglect  of 
the  public  to  use  it,  except  in  such  cases  as  fall  within  chapter 
311  of  the  Laws  of  1861.  {Driggs  v.  PhUlips,  103  N.  Y. 
83.)  Chapter  311  of  the  Laws  of  1881  has  no  application  to 
this  case.  (2  R  S.  [5th  ed.]  405,  §  113 ;  MarhU  v.  Whitney, 
28  N.  Y.  305 ;  MeMannis  v.  BuUer,  51  Barb.  448 ;  Lud- 
low  V.  City  of  Oswego,  25  Hun,  260 ;  Beckioith  v.  Whalen, 
65  N.  Y.  331 ;  Lyon  v.  Munson,  2  Cow.  426 ;  Vamderheck 
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V.  Gity  of  Rochester^  49  Hun,  92;  Laws  of  1861,  chap. 
143,  §  156 ;  Arfiabry  v.  Hinds,  48  N.  T.  59.)  The  action 
of  the  board  of  public  works  in  1874  was  an  assertion  of  the 
public  rights  to  the  alley  within  fifteen  years  after  it  was  first 
obstructed,  and  constituted  an  unauthorized  license  to  those  in 
occupation,  in  no  respect  different  from  that  given  to  the  St. 
Vincent  Orphan  Asylum  by  the  city  of  Troy.  (76  K  Y.  112.) 
The  public  right  has  not  been  divested  by  a  discontinuance  of 
the  highway.  That  could  only  have  been  accomplished  by  fol- 
lowing the  formal  statutory  regulations.  (Laws  of  1856,  chap. 
137 ;  Laws  of  1872,  chap.  771.)  The  defendant  is  estopped 
by  all  the  deeds  down  to  ConoUy  and  by  his  deed  to  Mrs. 
Dickson,  which  recognizes  and  asserts  the  alley.  {Bridges  v. 
Wyckoff,  67  N.  T.  122,  123 ;  DHggs  v.  PhiJlips,  103  id.  83 ; 
(Jook  V.  Harris,  61  id.  448;  In  re  Ladue,  118  id.  213; 
Flack  V.  Ya  of  Green  IsUmd,  122  id.  107.)  The  plain- 
tiffs, as  individuals,  can  maintain  this  action  to  enforce  the 
public  right  1^  is  an  incident  to  the  situation  in  respect  to 
the  highway  in  question.  {CalUna/n  v.  GUmum,  107  N.  Y. 
360.) 

F.  E,  Drake  for  respondent.  The  testimony  of  David  Cory 
to  conversation  with  John  Conolly  was  properly  excluded 
upon  the  objection  taken  upon  l!he  hearing.  (Code  Civ.  Pro. 
§  829.)  The  pMntifb  acquired  no  title  to,  interest  in  or  right 
over  the  disputed  premises  by  their  deed  of  lot  45.  {French 
V.  Carhart,  1  N.  Y.  96 ;  Mott  v.  Mott,  68  id.  246 ;  Lampman 
V.  Micks,  21  id.  505 ;  Voorhis  v.  Burcha/rd,  55  id.  104 ;  Simr 
itwns  V,  Cloonan,  81  id.  557 ;  Phelps  v.  McDonald,  16  id, 
82.)  If,  however,  the  conveyance  from  Conolly  to  Dickson 
shall  be  construed  to  carry  title  to  the  center  line  of  the  alley 
strip  and  pass,  as  appurtenant  to  lot  45,  a  right  of  way  over 
the  alleged  alley,  then  such  title  to  the  disputed  premises,  and 
such  right  of  way  thereover,  have  been  extinguished  by  the 
adverse  possession  of  Conolly.  {DooliUe  v.  Tice,  41  Barb. 
181;  Ha/mnumd  v.  Zieh7iei\  21  N.  Y.  118 ;  Barnes  v.  Light, 
116  id.  34;  C(yofhvng  v.   Gould,  16  Wend.  531;  StnUes  v. 
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Hastings,  22  N.  Y.  217 ;  SneU  v.  Zevit,  110  id.  595.)  If  the 
alleged  aUey  ever  was  a  public  highway,  it  ceased  to  be  so  before 
the  commencement  of  this  action.  (Laws  of  1861,  chap.  311, 
§§  1,  99 ;  Amshry  v.  Hines^  48  N".  Y.  57 ;  Ilorey  v.  Village 
of  Haverstra/vo,  124  id.  273 ;  46  Barb.  622 ;  Ludlow  v.  City 
of  OswegOj  25  Hun,  260 ;  Vandema^rk  v.  Porter,  40  id.  297 ; 

Vcmderhech  v.  City  of  Rochester,  46  Hun,  91 ;  92  N.  Y.  629  ; 
Laws  of  1834,  chap.  199,  §§  12,  19 ;  City  of  Peoria  v.  John- 
son,  56  III  45 ;  Winnetka  v.  Prouty,  107  id.  218 ;  J.M.ik  L 
H.  R.  Co.  V.  O'Cann&r,  37  Ind.  95 ;  Fox  v.  Ila/rt,  10  Ohio, 
414 ;  City  of  IlaHford  v.  iT.  Y.<&N.K  li.  R.  Co.,  50  Conn. 
250 ;  100  N.  Y.  642 ;  Driggs  v.  PhiUips,  103  id.  77 ;  124  id. 
273 ;  Lyon  v.  Munson,  2  Cow.  426.)  Even  though  the  public 
right  of  way  over  the  alley  in  question  was  not  extinguished 
at  the  time  of  the  commencement  of  this  action,  still  the  plain- 
tiife  could  not  recover  in  this  action  on  the  ground  that  defend- 
ant's building  was  a  public  nuisance  resulting  in  special  dam- 
age to  plaintiffs.     {Stevens  v.  Mayor,  etc.,  84  N.  Y.  296; 

Wright  V.  Delafeld,  25  id.  266 ;  Day  v.  Tovm  of  New  Lots, 
107  id.  149-154,  155 ;  Dickenson  v.  Mayor,  etc.,  92  id.  584- 
588 ;  Code  Civ.  Pro.  §  723 ;  Reeder  v.  Sayre,  70  N.  Y.  180 ; 
Davis  V.  N.  Y.  C.  R.  R.  Co.,  110  id.  646 ;  Harris  v.  Turn- 
bridge,  82  id.  92.) 

FoLLBTT,  Ch.  J.  The  referee  found  that  from  1826  to  1846, 
the  alley  was  used  by  the  public,  and  by  such  use  became  a 
public  way,  but  that  its  use  had  been  abandoned  by  the  public 
for  more  than  forty  years  before  this  action  was  begun.  He 
also  found  that  between  1846  and  1850,  a  fence  stood  on  the 
boundary  line  between  lot  45  and  the  alley,  and  that  between 
these  dates  John  ConoUy  kept  the  alley  closed  by  a  gate  at  the 
Tremont  street  end,  planted  trees,  erected  a  coal-shed  thereon, 
and  that  from  1850  to  the  date  of  his  death  in  1888,  he  was  in 
the  actual,  exclusive  and  notorious  possession  of  the  land,  claim- 
ing to  own  it. 

The  widow  of  a  former  owner  of  lots  43  and  44,  who  was 
sworn  on  behalf  of  the  plaintiffs,  testified,  and  she  was  not 
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contradicted,  that  al)oiit  fifty  years  before  the  trial  of  this 
action,  her  husband  bought  those  lots,  moved  on  to  them,  and 
shortly  after  extended  the  fences  across  the  alley,  planted  trees 
thereon,  since  which  the  alley  had  been  shut  up  the  most  of 
the  time,  and  before  they  left  those  lots,  the  alley  had  been  all 
closed  up  for  thirty  years.  For  at  least  thirty-nine  years  before 
this  action  was  begun,  the  alley,  from  end  to  end,  had  been 
enclosed  by  fences,  occupied  and  cultivated  by  the  owner  of 
lote  42,  43  and  44. 

None  of  the  deeds  in  the  plaintiffs'  chain  of  title  purport 
to  convey  any  interest  in  the  fee  of  this  strip,  and  the  referee 
also  found  that  in  1860,  when  Conolly  conveyed  lot  45  to 
Mrs.  Dickson,  the  former  was  in  possession  of  the  alley,  claim- 
ing to  own  it ;  that  she  took  her  deed  with  knowledge  of  these 
facts,  and  that  the  grantor  did  not  intend  to  convey  nor  the 
grantee  to  acquire  any  title  or  easement  in  the  alley. 

Neither  the  plaintiffs  nor  any  of  their  grantors  have  acquired 
title  to  the  locus  in  quo^  nor  to  any  i)art  of  it.  {Simmons  v. 
Cloonan,  81  N.  Y.  557.) 

Clearly  the  grantees  of  Bissell  by  the  map  and  by  the  mode 
in  which  the  lots  abutting  on  the  alley  were  conveyed,  acquired 
rights  of  way  in  favor  of  their  res{xjctive  lots.  And  it  is 
equally  clear  that  the  plaintiffs  are  now  possessed  of  a  right  of 
way  unless  lost  by  the  non-user  of  their  predecessors  and  by 
the  adverse  possession  of  Conolly  and  his  successors. 

It  is  settled  that  under  the  Statute  of  Limitations  of  this 
state  the  legal  title  to  land  may  be  lost  by  its  true  owner,  and 
be  acquired  by  one  holding  it  adversely  for  twenty  years. 
{Baker  v.  Oakwood,  123  N.  Y.  16.) 

So  an  easement  may  be  lost  by  adverse  possession  if  the 
owner  or  possessor  of  the  servient  estate  claims  to  own  it  free 
from  the  private  riglit  of  another,  and  excludes  the  owner  of 
the  easement,  who  acquiesces  in  the  exclusion  for  twenty  years. 
{SneU  V.  Levin,  110  N.  Y.  595;  Wash.  Eas.  [4th  ed.]  718; 
Yeakle  v.  Nace,  2  Whart.  123.) 

These  rules  are  decisive  of  this  action,  unless  the  period 
within  which  the  plaintiffs  may  maintain  an  action  is,  as  is 
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claimed  in  their  behalf,  enlarged  by  the  fact  that  this  alley  was 
a  public  way  from  1826  to  1846. 

An  abutting  owner  has  two  distinct  kinds  of  riglits  in  a 
highway  or  street.  A  public  one,  which  he  enjoys  in  common 
with  all  other  citizens ;  and  certain  private  rights,  which  arise 
from  his  ownership  of  property  contiguous  to  the  highway  or 
street.  These  special  rights  increase  the  value  of  his  abutting 
premises,  are  private  property  and,  if  they  are  destroyed  or 
greatly  injured  without  due  process  of  law,  damages  may  be 
recovered  for  the  injury.  But  a  person  cannot  maintain  au 
action  for  an  injury  to  public  rights  without  showing  that  he 
has  special  or  private  rights  which  have  been  invaded.  {Ahen-- 
d?*oth  V.  Man.  li.  Co.^  122  N.  Y.  1-14;  Lansing  v.  Smithy 
8  Cowen,  146  ;  S.  C,  4  Wendell,  10 ;  Wood  on  Nuisances, 
655.) 

An  abutting  owner's  private  rights  in  a  public  street  may  be 
lost  in  case  their  existence  is  denied  and  they  are  exclusively 
possessed  for  more  than  twenty  years  by  one  who  claims  t-o 
own  the  fee  of  the  street  as  against  the  world.  It  follows  that 
in  no  aspect  of  the  case  are  the  plaintiffs  entitled  to  recover. 

Entertaining  these  views  it  is  quite  unnecessary  to  determine 
in  what  time  a  public  street  or  highway  ceases  to  be  such  aa 
against  the  public  by  its  non-user. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Jennie  E.  Reilly  et  al..  Appellants,  v.  Chaeles  Hart, 

Respondent. 

An  order  was  obtained  for  service  by  pubUcation  of  the  summons  in  % 
foreclosure  suit  upon  the  owner  of  the  equity  of  redemption,  who  was  a 
non-resident,  but  before  Ihe  completion  of  the  service  the  plaintiff  died, 
and  publication  was  thereafter  continued  to  the  termination  of  the  six 
weeks  directed  by  the  order;  afterwards  the  action  was  continued 
pursuant  to  the  order  of  the  court  in  the  name  of  the  executrix  of  the 
deceased  plaintiff,  without  further  publication  or  appearance  on  the  part 
of  said  defendant.    A  judgment  of  foreclosure  and  sale  was  rendered 

SicKELs — Vol.  LXXXV.        79 


626  Reilly  et  al.  v.  Hakt.  [Feb., 


Statemeift  of  case. 


-and  a  sale  made  pursuant  thereto.  Upon  a  case  submitted  to  deter- 
mine as  to  whether  plaintiff,  who  claimed  title  to  the  land  under  the 
foreclosure  sale  was  entitled  to  the  specific  performance  of  a  contract  for 
the  purchase  thereof,  field,  that  there  was  no  effectual  service  of  the  sum- 
mons in  the  foreclosure  suit  upon  said  defendant  therein,  and  as  to  him 
the  court  acquired  no  jurisdiction,  and  as  the  equity  of  redemption  was 
not  barred  by  the  sale,  plaintiff  was  not  able  to  convey  a  good  title; 
that  the  effect  of  the  death  of  the  original  plaintiff  in  the  foreclosure  suit 
was  to  suspend  further  proceedings  other  than  for  the  continuance  of 
the  action,  until  his  executrix  was  substituted:  that  while  the  order  for 
service  by  publication  may  have  remained  available  to  give  the  court 
jurisdiction,  the  publication  should  have  been  commenced  de  n<yt>o  after 
the  substitution  and  continued  for  the  requisite  six  weeks. 
Reported  below,  55  Hun,  465. 

(Submitted  January  22,  18»2;  decided  February  9,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  tlie  second  judicial  department,  entered  upon  an 
order  made  Febmary  10, 1890,  in  a  controversy  submitted  for 
determination  upon  a  ease  under  section  1279  of  tlie  Code  of 
Civil  Procedure.  The  question  submitted  was  as  to  plaintilFs 
right  \jo  the  specific  perf onnance  of  a  contract  for  the  purchase 
by  defendant  of  certain  land,  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  R.  Kuhii  for  appellants.  The  case  shows  that  before 
tlie  order  was  made  for  service  of  the  summons  upon  these 
defendants  by  publication  other  defendants  had  l)een  person- 
ally served,  and  the  action  was  an  "  existing  suit."  (Code  Pro. 
§§  121,  132,  139;  Smith  v,  Jayce,  11  C.  P.  357;  Potter  v. 
VanYranki'n^  30  N.  Y.  619.)  The  provision  that  an  action 
shall  not  abate  by  reason  of  the  death  of  a  party,  means  that 
everything  relating  to  the  action  shall  go  ri^ht  along  as  if  the 
death  had  not  occurred.  (Code  Pro.  §  121  ;  lie^d  v.  Butler ^ 
11  Abb.  Pr.  128;  Smith  v.  Joxjce,  11  'C.  P.  357;  Moore  v. 
Ifamilton,  44  N.  Y.  672.)  Plaintiffs  title  is  not  affected  by 
the  alleged  defects.  Defendant  cannot  justify  his  refusal  to 
perfonn  his  agreement  to  purchase  by  a  captious  objection. 
{Tlellreigel  v.  Manning^  97  N.  Y.  56.) 
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Jeitse  Johnson  for  respondent.  At  common  law,  on  the 
deatli  of  the  party  an  action  ceased.  {Green  v.  WatkinSy  6 
Wheat.  260;  Torre y  v.  RoberUon,  24  Miss.  192;  MeKee  v. 
StrauSy  2  Binn.  1 ;  Fanner  v.  Frey^  4  McCord,  150 ;  Macker 
V.  Thomas^  7  Wheat.  530.)  Action  having  been  brought  in 
1874  it  is  obvious  that  the  Code  of  Procedure  contains  what- 
ever of  statutory  rule  there  is  applicable  to  this  case.  (Code 
Pro.  §  121;  Shaw  v.  N.  R.  J?.  Co.,  5  Gray,  162;  Jarms 
V.  Felch,  14  Abb.  Pr.  46.) 

Bradley,  J.  The  controversy  arose  upon  the  refusal  of  the 
defendant  to  complete  the  purchase  of  certain  land  in  the  city 
of  Brooklyn,  which  land  was  the  subject  of  a  contract  between 
the  ])arties,  whereby  the  plaintiffs  agreed  to  sell  and  convey  it 
by  full  covenant  warranty  deed  to  the  defendant,  and  the 
latter  to  purchase  it  at  the  price  of  $3,360.  The  refusal  was 
upon  the  asserted  ground  that  the  plaintiffs  were  unable  to 
convey  a  perfect  title  to  the  premises.  The  title  of  the  plain- 
tiffs was  derived  from  the  purcha^ser  of  the  property  on  a  sale 
made  pursuant  to  a  judgment  of  foreclosure  of  a  mortgage. 
And  the  objection  was  founded  on  the  charge  that  such  fore- 
closure sale  was  ineffectual  to  bar  the  equity  of  redemption  of 
one  Lynch,  who  had  the  title  subject  to  the  mortgage.  Lynch 
and  his  wife  resided  in  the  state  of  Louisiana.  The  action  to 
foreclose  the  mortgage  was  commenced  by  one  Coggshall  in 
Kovember,  1874,  by  the  service  of  the  summons  personally 
upon  two  defendants  other  than  Lynch  and  his  wife.  And  in 
December  following  an  order  for  service  of  the  summons  by 
publication  upon  them  was  obtained,  and  the  summons  was 
published  accordingly,  but  before  that  service  was  completed 
the  plaintiff  in  the  action  died.  The  publication  of  the  sum- 
mons, nevertheless,  proceeded  to  the  termination  of  the  six 
weeks,  the  time  directed  by  the  order.  And  afterwards,  pur- 
suant to  the  order  of  the  court  in  which  that  action  was 
brought,  it  was  continued  in  the  name  of  the  executrix  of  the 
will  of  the  deceased  plaintiff.  The  defendants  Lynch  did  not 
appear ;  and  the  decree  was  thereafter  entered  and  the  sale 
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pursuant  to  it  had.  The  question  is  whether  the  summons  was 
effectually  served  upon  defendants  Lyncli.  The  action  having 
been  commenced  by  the  personal  service  of  the  summons  on 
the  two  other  defendants,  was  properly  continued  in  the  name 
of  the  executrix  as  plaintiff.  (Code,  §  121 ;  Liverrnore  v. 
Bainbridge,  49  N.  Y.  125.) 

As  the  requisite  time  to  effect  service  by  publication  had 
not  expired  at  the  time  of  the  death  of  the  original  plaintiff^ 
the  summons  had  not  then  been  served  upon  the  defendants 
Lynch,  and  the  court  had  acquired  no  jurisdiction  of  them, 
although  it  had  of  the  action  by  the  personal  service  of  the- 
other  defendants.  But  the  effect  of  the  death  of  tlie  plaintiff 
was  to  produce  a  suspension  of  further  proceedings  until  hie 
successor  was  placed  in  that  relation  to  the  action.  What  had 
been  accomplished  in  it  >vhile  there  was  a  plaintiff,  remained 
effectual,  and  when  the  executrix  became  such,  progress  in  the 
action  could  properly  l>e  made  from  the  place  in  the  proceed- 
ings where  the  suspension  had  left  them.  {Moore  v.  Ilavill- 
ton,  44  N.  Y.  ^^o^^i 

In  that  view,  the  order  for  service  of  the  summons  by  pub- 
lication may  have  remained  available,  but  it  is  not  seen  how 
the  four  weeks  publication  of  the  summons  before  the  death, 
and  the  two  weeks  following,  could  be  treated  as  an  effectual 
service  ujx)n  those  non-resident  defendants.  During  the  latter 
period  there  was  no  plaintiff,  and  in  practical  effect  no  action 
to  support  any  prcweedings  within  that  time.  The  prior  [>ul>- 
lication  of  the  summons  was  then  an  unaccomplished  attempt 
to  serve  it.  And  to  constitute  a  service  in  that  manner,  it  wa* 
necessary  to  publish  once  in  each  of  six  successive  weeks  in 
the  two  dcvsignated  newspapers.  There  was,  then,  no  service 
of  the  summons  on  those  defendants  while  the  action  in  which 
the  order  was  made  had  any  party  plaintiff,  and  for  that  rea- 
son it  was  in  a  suspended  condition  and  could  not  support  any 
proceeding  then  taken  for  any  purpose  other  than  to  continue 
it  in  the  name  of  the  successor  as  such.  Before  the  death  of 
the  original  plaintiff  the  court  had  acquired  no  jurisdiction  of 
those  defendants.     It  could  not  obtain  any  during  the  suspen^ 
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sion  following  his  death,  and  consequently  it  had  no  jurisdic- 
tion of  them  at  the  time  the  executrix  became  plaintiff ; 
and  it  does  not  appear  that  their  persons  were  thereafter  in 
any  manner  brought  in  that  relation  to  the  court.  It  is  sug- 
gested tliat  the  situation  is  no  different  than  it  would  be  in 
case  of  an  assignment  by  a  plaintiff  during  the  pendency  of  an 
action,  but  it  may  be  seen  that  in  such  case  there  would  con- 
tinuously be  a  plaintiff,  and  for  that  reason  not  necessarily  any 
legal  suspension  of  proceedings.  As  the  statutory  provisions 
relating  to  the  continuance  of  the  action  at  the  time  in  ques- 
tion were  in  the  old  Code,  no  reference  to  those  of  the  present 
Code  is  called  for ;  but  the  latter,  in  the  respect  under  consid- 
eration, do  not  modify  the  rule  applicable  to  the  present  case. 

These  views  lead  to  the  conclusion  that  the  defendant  was 
justified  in  his  refusal  to  accept,  under  the  contract,  the  title 
which  the  plaintiffs  were  able  to  convey,  and  that  the  judg- 
ment shoidd  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Caboune  K.  Brennan,  Respondent,  v.  The  City  of  Buffalo, 

Appellant. 

(Argued  October  6,  1891;  decided  October  20,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  BuflEalo,  entered  upon  an  order  made 
March  25,  1889,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

W.  F.  Worthington  for  appellant. 

Spencer  ClinUyii  for  respondent. 

Agree  to  aflirm  ;  no  opinion. 

All  concur,  except  Vann  and  Haight,  J  J.,  not  voting. 

Judgment  aifirmed. 

Florence  Campbell,  Appellant,  v.  The  New  York  Central 
AND  Hudson  River  Railroad  Company,  Respondent. 

(Argued  October  6,  1891;  decided  October  20,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  February  7,  1889,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit. 

N.  A,  Calkins  for  appellant. 

Ilaimlton  Harris  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Sherwood  Sterling,  Respondent,  v.  The  Metropolitak 
Life  Insurance  Company,  Api)ellant. 

(Argued  October  6,  1891;  decided  Octolier  20,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  tlie  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  June  25,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

Williavi  TJ.  Animus  for  a])pellanL 

Z.  A.  Fuller  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Joseph  DeVau,  Respondent,  v.  The  Pennsylvania  and 
New  York  Canal  and  Railroad  Company,  Appellant. 

Plaintiff,  an  employe  of  defendant,  was  ptruck  by  a  dirt-plow  which  fell 
from  a  car,  one  of  a  train  from  which  dirt  and  gravel  was  being  removed 
by  its  use.  Under  the  charge  of  the  court,  the  jury  were  permitted  to 
find  from  the  fact  that  the  accident  occurred,  without  any  evidence  of 
negligent  or  unskillful  construction  of  the  plow,  or  of  a  failure  to  keep  it 
in  repair,  that  the  falling  of  the  plow  was  owing  to  the  fault  of  defend- 
ant.     Held,  error. 

(Argued  October  7,  1891;  decided  October  30,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  entered  upon  an  order  made 
November  19,  1889,  which  overruled  defendant's  exceptions 
ordered  to  be  heard  in  the  first  instance  at  the  General  Term, 
and  recorded  judgment  in  favor  of  plaintiff  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  injuries 
claimed  to  have  been  sustained  by  plaintiff,  an  employe  of 
defendant,  by  reason  of  its  negligence. 

The  following  is  the  opinion  in  full : 

"  Whether  at  the  close  of  the  testimony  a  question  was  pre- 
sented which  the  plaintiff  was  entitled  to  have  submitted  to 
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the  jury  need  not  be  considered,  because  error  in  the  charge, 
as  made,  requires  a  reversal  of  the  judgment 

"  The  plaintiflF,  while  in  the  employ  of  the  defendant,  and 
on  the  22d  day  of  October,  1887,  was  struck  by  a  dirt  plow  as 
it  fell  off  one  of  the  cars  from  which  earth  and  gravel  were 
being  removed  by  its  use,  resulting  in  very  severe  injuries. 

"  It  appears  that  the  defendant  was  filling  a  trestle  between 
Clinton  and  Seneca  streets,  in  the  city  of  Buffalo,  with  mate- 
rial brought  from  Cheektowaga,  a  few  miles  away.  The  cars 
were  loaded  with  a  steam  shovel,  and  men  were  employed  to 
remove  from  the  material  placed  on  the  cars  all  large  stones, 
for  greater  safety  in  unloading.  The  cars  were  then  run  to 
the  trestle  and  unloaded  with  an  iron  machine  called  a  plow. 
It  was  about  twenty-four  feet  long  and  rested  upon  four 
wheels.  A  mould-l)oard,  jointed  and  flanged,  from  three  to 
three  and  one-half  feet  high,  made  of  boiler  iron,  was  bolted 
to  the  beam  of  the  plow.  This  beam  was  about  twelve  inches 
wide  and  eight  inches  thick,  and  ran  its  entire  length ;  iron 
braces  ran  across,  and  it  was  bridged  with  boiler  iron.  At  the 
bottom  was  an  iron  shoe,  covered  with  a  steel  plate.  This 
plow  was  located  on  the  last  car  of  the  train,  and  when  the 
trestle  was  reached,  six  of  the  cars  in  the  latter  j)ortion  of  the 
train  were  separated  from  the  rest  of  the  train  and  tied  to 
the  trestle.  On  one  side  of  the  cars  and  extending  the  whole 
length,  was  bolted  a  piece  of  timber  about  eight  inches  square, 
called  a  guard-rail,  and  after  the  cars  had  been  fastened  to  the 
trestle  the  engine  was  hitched  to  the  plow  by  a  cable,  and  the 
plow,  which  weighed  from  two  to  three  tons,  and  in  addition 
had  piled  upon  it  from  four  to  five  tons  of  railroad  iron,  was 
drawn  alon^  over  the  car,  one  side  running  next  to  the  guard- 
rail of  the  car,  and  the  other,  or  mould-board  side,  crowding 
the  dirt  off  the  car.  If  any  obstnictions  should  cause  the  plow 
to  be  raised  above  the  guard-rail,  the  pressure  of  the  earth  on 
the  mould-board  side  would  necessarily  force  the  plow  off  the 
car  onto  the  ground. 

"  On  the  day  of  the  accident  the  plow  had  been  drawn  over 
one  car,  and  was  either  entering  upon  or  was  partially  on  the 
second  car,  when  it  was  suddenly  raised  up  over  the  guard- 
rail and  thrown  to  the  ground. 
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"  Plaintiff's  witnesses  testified  tliat  the  plow  had  fallen  off 
on  several  occasions  before  this.  It  does  not  appear  from  the 
evidence  that  there  was  at  the  time  any  known  appliance 
better  adapted  for  the  purpose  for  which  it  was  nsed  tlian  thi» 
plow,  nor  did  the  evidence  of  the  plaintiff  point  out  any 
defect  in  the  original  construction  of  suggest  that  it  was  not 
in  perfect  repair,  nor  did  it  tend  to  furnish  any  reason  for  the 
plow's  jumping  from  the  car. 

"  On  the  part  of  the  defendant  the  evidence  tended  to  show 
that  it  was  occasioned  by  a  large  stone  becoming  wedged 
between  the  first  and  second  cars,  so  as  to  cause  the  plow  to  l)e 
raised  up  above  the  guard-rail,  the  pressure  of  the  earth  then 
forcing  it  over  the  side  of  the  car.  Clearly,  then,  the  evidence 
did  not  authorize  the  jury  to  find  that  the  master,  in  the  use 
which  it  attempted  to  make  of  this  plow,  failed  to  discharge 
its  duty  to  the  plaintiff,  in  that  it  omitted  to  provide  suitable 
machinery  and  appliances  with  which  to  perform  the  work. 
But  the  court,  nevertheless,  instructed  the  jury :  '  Now,  it  is 
for  you  to  determine,  was  this  plow  proj)erly  constructed,  in 
your  judgment?  There  is  no  proof  in  this  case  as  to  how 
other  cars  or  other  plows  are  constructed,  or  whether  this  is 
better  or  worse  than  other  cars  or  other  plows.  You  are  some- 
what in  the  dark,  but  you  must  determine  it  —  was  this  plow 
and  these  appliances  properly  constructed  —  reasonably  proper, 
and  would  they  ordinarily  perform  the  duties  which  they  were 
designed  to  perform,  without  accident  of  any  character  ?  If 
it  was  not  of  such  a  construction,  then  you  will  pass  on  to  the 
question  of  damages,  and  the  plaintiff  is  entitled  to  recover.' 
The  jury  were  thus  permitted  to  find  from  the  fact  tliat  an 
accident  occurred,  without  any  evidence  whatever  of  negli- 
gence or  unskillful  construction,  or  a  failure  to  keep  that 
which  was  originally  properly  constiiicted  in  repair,  that  the 
falling  of  the  plow  from  the  car  was  owing  to  the  fault  of 
the  defendant.  Indeed,  the  jury  nmst  Lave  so  found,  for 
the  charge  of  tlie  court  was  silent  as  to  any  other  ground  on 
which  to  found  a  liability  on  tlie  part  of  the  defendant. 

"As  this  portion  of  the  charge  was  excepted  to  by  the 
defendant,  the  judgment  should  be  reversed." 
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F.  Brundage  for  appellant 

Charles  A.  Pooley^  for  respondent. 

Parker,  J.,  reads  for  reversal. 
All  concur. 
Judgment  reversed. 


James  G.  Knapp,  Appellant,  v.  The  Preferred  Mutual  Acxji* 
DENT  Association,  of  New  York,  Respondent. 

(Submitted  October  «,  1891;  decided  October  20,  1891,) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fifth  judicial  department,  made  June  22,  1889, 
which  reversed  a  judgment  in  favor  of  plaintiff,  entered  upon 
a  verdict  and  reversed  an  order  denying  a  motion  for  a  new 
trial. 

Tabor  cfe  Bralnard  for  appellant 

E,  C.  Aiken  for  respondent. 

Agree  to  dismiss  appeal  on  authority  of  WiUiams  v.  />.,  Z* 
<£  W.  R.  a.  Co.  (127  N.  Y.  643);  no  opinion. 
All  concur. 
Appeal  dismissed. 

Conrad  Stubing,  Respondent,  v,  John  Stubing  et  al., 

Impleaded,  etc.,  Appellants. 

(Argued  October  9,  1891;  decided  October  27,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  October  28^ 
1889,  which  affirmed  a  judgment  in  favor  of  plaintiff,  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Leopold  Le^  for  appellants. 

Fernando  Solinger  for  respondent 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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John  M.  Young,   Respondent,   v.  The  Metropolitan  Ele- 
vated Railway  Company  et  al..  Appellants. 

(Argued  October  9,  1891;  decided  October  27,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  November  12,  1889,  which 
aflSrmed  a  judgment  in  favor  of  plaintiff,  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

Brainard  Tolles  for  appellants. 

Charles  Gibson  Bemiett  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


William  B.  Rice,  Appellant,  v,  Atmore  L.  Bagoot, 

Respondent. 

(Submitted  October  12,  1891 ;  decided  October  27,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  the  first  Monday  of  January,  1889,  which  affinned  a- 
judgment  in  favor  of  defendant,  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

George  S,  Hastings  for  appellant. 

Moses  Goodman  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Casper  Dort,  Appellant,  v.  Eva  Nicken,  Respondent, 

(Submitted  October  12,  1891 ;  decided  October  27,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Snprenie 
Court,  in  the  fifth  judicial  department,  made  October  19, 1889, 
which  reversed  a  judgment  in  favor  of  plaintiif,  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Terra. 

JHyron  Jl.  Peck  for  appellant. 

Willmm  C\  fitch  for  respondent. 

Agree  to  reverse  order  and  to  aflSrm  judgment  of  Special 
Term  on  opinion  of  Daniels,  J.,  at  Special  Term. 
All  concur. 
Ordered  accordingly. 


The  Manhattan  Railway  Company,  Appellant,  v,  John  M. 

'   Cornell,  Respondent. 

(Argued  October  12,  1891;  decided  October  27,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  in  favor  of  defendant, 
entered  upon  an  order  made  November  7,  1889,  which  dis* 
missed  plaintiffs  claim  upon  the  merits  on  a  case  submitted 
under  sections  1279-1281  of  the  Code  of  Civil  Procedure. 

Samuel  TL  Benton  for  appellant. 

TdUmadge  W,  Foster  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Isaac  Wolf,  by  Guardian,  etc.,  Appellant,  v.  Thk  Houston, 
West  Street  and  Pavonia  Ferry  Railroad  Company, 
Respondent. 

(Argued  October  13,  1891;  decided  October  27,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  Xoveml)er  23, 1888,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit. 

Max  Altmnyer  for  appellant 

Charles  K  Miller  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Samuel  E.  Merwin  et  al..  Appellants,  v,  Andrew  Jacksok 

Rogers,  Respondent. 

(Submitted  October  13,  1891;  decided  October  30,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
<\)mmon  Pleas  for  the  city  and  county  of  New  York,  entered 
upon  an  order  made  June  29, 1889,  which  affirmed  a  judgment 
of  the  General  Term  of  the  City  Court  of  New  York  in  favor 
of  defendant,  entered  upon  an  order  sustaining  a  demurrer  to 
the  complaint. 

J.  Homer  Tlildreth  for  appellants. 
James  C  De  La  Mare  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  |ffirmed. 
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Thomas  Oties,  Respondent,  v.  The  Cowles  Electric  Smelt- 
ing AND  Aluminum  Company,  Appellant. 

(Argued  October  14,  1891;  decided  October  30,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  1,  1889,  which  aflSrmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

-EI  M.  Ashley  for  appellant. 

Wrn.  C.  Greene  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Levi  S.  Notes,  Appellant,  v.  William  Turnbull  et  al., 

Respondents. 

(Argued  October  14.  1891;  decided  October  30,  1891,) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  September  21, 1889,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  a  verdict  directed  by  the  court. 

Edward  F.  BuUard  for  appellant. 

Jesse  Johnscni  for  respondents. 

Agree  to  affirm  on  opinion  of  Leabned,  J.,  in  court  below. 
All  concur. 
Judgment  affirmed. 
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Alfred  S.  Lasoelles  et  al.,  Respondents,  v.  John  Miller^ 

.  Appellant 

(Argued  October  15,  1891;  decided  October  30,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  12,  1888,  which  affinned  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

John  A.  Deady  for  appellant. 

A,  Gallup  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


David  II.  Lewis,  Respondent,  v.  Semon  Bache  et  al., 

Appellants. 

David  H.  Lewis,  Respondent,  v.  Henry  H.  Cahn  et  al.. 

Appellants. 

(Argued  October  16,  1891;  decided  October  30,  1891.) 

Appeals  from  judgments  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  December  2, 1889,  which  affirmed 
judgments  in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 

Alex.  Blumeastiel  for  appellants. 

Charles  IT,  Crriffin  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur.  '' 

Judgments  affirmed. 
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Annie  F.  Dasragh,  Respondent,  v,  Reuben  Ross,  Appellant. 

(Argued  October  9,  1891;  decided  December'l,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  10, 1889,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict 

Jarnes  M.  Hunt  for  appellant. 

JS.  E.  Fairfield  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Brown,  J.,  not  sitting. 

Judgment  affirmed. 


John  Hotjskey,  Respondent,  v.  The  Brooklyn  City  Rail- 
road Company,  Appellant 

(Argued  October  12,  1891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  November 
25,  1889,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  affirmed  an  order  denying  a 
motion  for  a  now  trial. 

Samuel  D.  Morris  for  appellant. 

Isaac  M.  Kapper  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Follett,  Ch.  J.,  and  Parker,  J., 
dissenting. 

Judgment  affirmed. 
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lao  6421        Margabet  Wells,  Appellant,  v,  Francis  Alexandke  et  al., 
■i^LJil'  Kespondents. 

Plaintiff  proposed,  in  writing,  to  f  urnisli  defendants'  steamers,  which  were 
making  regular  trips  during  the  year  between  certain  ports,  with  coal 
at  a  price  named  for  the  year  1888,  the  quantity  not  beuig  specified;  the 
proposal  was  accepted.  Coal  was  delivered  as  needed  until  June  25th. 
when  defendants  sold  and  ceased  to  operate  their  steamers,  and 
declined  to  receive  coal  thereafter.  The  purchaser  continued  to  make 
regular  trips  with  the  steamers  as  before.  In  an  action  to  recover 
damages  for  breach  of  the  contract,  held,  that  it  was  for  the  delivery 
of  all  the  coal  required  for  the  operation  of  the  steamers  during  the  entire 
year  and  not  a  contract  for  successive  deliveries  of  coal  to  be  made  only 
when  the  defendants  should  give  plaintiff  notice  that  a  delivery  was 
required;  that  the  fact  that  defendants  sold  the  steamers  was  immaterial, 
as  this  did  not  operate  to  relieve  them  from  the  obligation  to  take  the 
coal  required  in  the  ordinary  and  accustomed  use  of  the  steamers;  and 
so,  that  plaintiff  was  entitled  to  recover. 

WeU»  V.  Alexandre  (24  J.  &  S.  542),  reversed. 

(Argued  October  18,  1891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  tlie  Superior 
Court  of  the  city  of  Kew  York,  entered  upon  an  order  made 
April  15,  1889,  which  reversed  an  interlocutory  judgment  of 
the  Special  Term  sustaining  a  demurrer  to  one  of  the  defenses 
set  forth  in  the  defendants'  answer. 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  sustained  by  plaintiff  from  a  breach  of  contract  by 
defendants. 

The  following  is  the  opinion  in  full : 

"The  complaint  alleges  a  contract  whereby  defendants 
agreed  to  purchase  from  the  plaintiff,  at  a  specified  price,  all 
coal  necessary  for  the  usJb  of  certain  steamships,  of  which 
defendants  were  the  owners,  during  the  year  1888. 

"  The  case  was  determined  upon  the  pleadings,  the  plaintiff 
having  denmrred  to  the  second  defense  of  the  answer.  Tliis 
defense  set  forth  the  facts  in  relation  to  the  alleged  contract, 
and  the  question  involving  its  construction  is  presented  by  the 
demurrer.  It  appears  that  on  and  prior  to  January  fourth, 
the  defendants  were  the  owners  and  charterers  of  certain 
steamships,  and  were  engaged  in  the  business  of  operating  a 
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steamship  line  between  New  York  and  Tcertain  ports  in  Cuba 
and  Mexico,  and  that  the  steamers  City  of  Alexandria,  City  of 
Washington  and  Manhattan  formed  a  part  of  such  line. 

"December  31,  1887,  the  plaintiff  addressed  the  following 
communication  to  the  defendants : 

*  Messrs.  F.  Alexandre  &  Sons,  New  York : 

*  Gents. —  We  propose  to  furnish  your  steamers,  City  of 
Alexandria,  City  of  Washington  and  Manhattan,  with  strictly 
free  burning  pea,  delivered  along  side  Pier  3,  North  River, 
for  the  year  1888,  commencing  Jan.  1st  to  Dec.  3l8t,  for  the 
sum  of  three  dollars  and  five  cents  per  ton.  We  also  agree  to 
furnish  any  other  steamers  of  your  line  with  same  coal  and  at 
same  price  at  any  time  you  wish.  If,  through  any  cause,  we 
are  unable  to  deliver  pea  coal,  we  will  deliver  you  other  sizes 
at  an  equitable  adjustment  of  price. 

*  Yours,  very  respectfully, 

'  JOS.  K.  WELLS,  Agt: 

*^To  wliicli  the  defendants  on  January  4,  1888,  replied  as 
follows : 

*  Mr.  Jos.  K.  Wells  : 

*  Deab  Sir. —  We  beg  to  accept  your  offer  of  3l8t  ult.,  to 
furnish  our  steamers,  City  of  Alexandria,  City  of  Washington 
and  Manhattan,  with  strictly  free  burning  pea  coal,  delivered 
along  side  Pier  3,  North  River,  for  the  year  1888,  commencing 
January  Ist,  for  the  sum  of  $3.05  per  ton  of  2,240  lbs. ;  also 
to  furnish  any  other  steamer  of  our  line  with  same  coal  at 
same  price,  if  we  wish  it  If,  through  any  cause,  you  are 
unable  to  deliver  pea  coal,  you  will  deliver  us  other  sizes  at  an 
equitable  adjustment  of  price. 

'  Yours  'truly, 

'  F.  ALEXANi:)RE  &  SONS.' 

"  Thereafter,  and  until  the  twenty-fifth  day  of  June  follow- 
ing, the  plaintiff  furnished  to  the  defendants  such  quantities 
of  coal  as  were  required  for  the  use  of  the  steamships  named. 
•  On  that  day  the  defendants  sold  to  the  New  York  and  Cuba 
Steamship  C/ompany,  all  their  steamship  projxjrty,  charters  and 
business,  including  the  steamers  mentioned  in  the  correspond- 
ence, and  ceased  to  operate  them.     The  steamers  under  the 
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control  and  management  of  the  purcliaser  of  June  twenty-fifth 
continued  to  make  regular  trips  at  stated  intervals  between  the 
same  ports  as  before,  and  during  the  remaining  portion  of  the 
year  required  and  used  large  quantities  of  coal.  The  plaintiff 
insists  that,  the  correspondence  created  a  valid  contract  by 
which  she  became  bound  to  deliver,  and  tlie  defendants  to 
receive,  at  the  price  named,  all  coal  which  would  be  required 
for  the  operation  of  the  steamers  during  1888,  and  as  the  coal 
required  for  their  use  was  not  received  by  the  defendants  after 
June  twenty-fifth,  that  she  is  entitled  to  recover  the  damages 
sustained  because  of  the  default  of  the  defendants. 

^'  The  defendants,  on  the  other  hand,  contend  that  the  cor- 
respondence did  not  create  a  contract ;  that  if  it  did,  it  was  a 
contract  for  successive  deliveries  of  coal,  to  be  made  only  when 
the  defendants  should  give  the  plaintiff  notice  that  a  delivery 
was  required,  and  as  notice  had  not  been  given,  the  defendants 
are  not  in  default. 

"  If  in  plaintiff's  offer  the  words  *  one  thousand  tons '  had 
been  employed  instead  of  '  your  steamers  City  of  Alexandria, 
(Jity  of  Washington  and  Manhattan,'  it  would  not  be  ques- 
tioned that  the  written  acceptance  of  the  defendants  created 
a  valid  contract.  The  offer  and  acceptance  were  unqualified  ; 
tlie  price  fixed ;  the  duration  of  the  contract  limited  to  a  period 
conunencing  January  first,  and  ending  December  thirty-first 
of  the  same  year ;  and  the  quantity  would  have  been  certain. 

"  As  it  was  not  possible  to  determine  the  precise  amount  of 
coal  that  would  be  required  to  operate  the  steamers  during  the 
year,  the  plaintiff  seems  to  have  made  his  proposition  as  to 
amount  as  definite  and  certain  as  the  situation  permitted. 
Three  of  defendants'  steamers  made  regular  trips  at  stated 
intervals  betweenfcertain  ports  and  necessarily  required  and 
used  in  so  doing  large  quantities  of  coal,  and  in  view  of  that 
condition  the  plaintiff  offered  to  *  furnish  your  steamers  City 
i)f  Alexandria,  City  of  Washington  and  Manhattan,'  with  coal 
for  a  period  of  about  a  year.  It  is  very  clear  that  the  language 
employed  by  plaintiff  in  the  light  of  surrounding  circumstances 
was  intended  to  make  as  definite  as  possible,  the  quantity  of 
coal  which  the  defendants  would  be  required  to  taka  The 
quantity  to  be  measured  by  the  requirements  of  the  three 
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steamers  for  the  year  ensuing  in  an  employment  about  which 
they  had  been  long  engaged.  So,  while  at  the  date  of  the 
agreement  the  quantity  was  indefinite,  it  was,  nevertheless, 
determinable  by  its  terms  and,  therefore,  certain,  within  the 
maxim,  ceHwin  lest  quod  oertum  reddi  potest. 

"  Defendants  urged  that  if  it  be  conceded  that  the  proposi- 
tion accepted  was  to  furnish  the  steamers  with  coal  for  the  year, 
at  three  dollars  and  five  cents  per  ton,  still  the  undertaking 
was  to  furnish  coal  from  time  to  time  when  defendants  should 
notify  her  that  deliveries  were  required,  and  as  no  such  notice 
has  been  given  since  the  last  delivery  for  which  payment  has 
been  made,  the  defendants  are  not  in  default  and  no  recovery 
can  be  had. 

"  The  argument  made  in  support  of  this  proposition  briefly 
stated  is,  that  it  is  apparent  that  it  could  not  have  been  in  the 
contemplation  of  the  parties  that  the  coal  should  be  furnished 
in  one  lot,  but  rather  at  diflEerent  times  as  the  steamers  required 
it  for  their  several  voyages ;  nor  could  the  plaintilS  know  the 
amount  which  each  steamer  would  require  at  the  successive 
loadings.  Therefore,  the  defendants  were  to  determine  the 
time  and  quantity  for  each  delivery,  and  as  the  contract  con- 
tained no  promise  to  give  the  plaintiff  notice,  the  defendants 
were  bound  to  take  only  such  coal  as  they  notified  the  plaintiff 
to  furnish. 

"  It  may  be  doubted  whether  there  is  anything  in  the  record 
to  warrant  a  determination  that  the  plaintiff  would  not  know 
the  several  amounts  and  times  when  coal  would  be  needed,  but 
if  it  were  otherwise,  we  do  not  deem  it  controlling.  As  we 
have  already  said,  the  evident  intention  of  the  parties  was  that 
the  plaintiff  should  furnish  to  the  defendants  all  the  coal  wliich 
the  steamers  named  should  require  in  the  vfov^  in  which  they 
were  employed  for  the  year  ensuing,  and  that  the  parties  should 
perform  all  needful  acts  to  give  effect  to  the  agreement ;  there- 
fore, if  a  notice  was  requisite  to  its  proper  execution,  a  cove- 
nant to  give  such  notice  will  be  inferred,  for  any  other  con- 
struction would  make  the  contract  unreasonable  and  place  one 
of  the  parties  entirely  at  the  mercy  of  the  other.  {Jugla  v. 
TrovMet,  120  N.  Y.  21-28 ;  Neio  Enxf.  Iron  Co.  v.  Gilbert 
E.  R.  7?.  Co,,  91  id.  153 ;  Booth  v.  C  R,  M,  Co.,  74  id.  15.) 
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'^  The  fact  tliat  the  defendants  deemed  it  beet  to  sell  the 
steamers,  cannot  be  permitted  to  operate  to  relieve  them  from 
the  obligation  to  take  the  coal  wliich  the  ordinary  and  accus- 
tomed use  of  the  steamers  required,  for  the  provisions  of  the 
agreement  do  not  admit  of  a  construction  that  it  was  to  termi- 
nate in  tlie  event  of  a  sale  or  other  disposition  of  them  by  the 
defendants. 

"  The  judgment  should  be  reversed." 

Geo.  Betliune  Adams  for  appellant. 

L&vois  Cass  Ledyard  for  respondents. 

Parkeb,  J.j  reads  for  reversal. 

All  concur,  except  IIaight,  J.,  dissenting. 

Judgment  reversed. 

James  R.  Watts,  Appellant,  v.  Samuel  B.  ADLEI^  Respondent. 

Where  in  an  equity  action  the  defendant  does  not  plead  want  of  equitable 
jurisdiction  or  allege  that  plaintiff  has  an  adequate  remedy  at  law,  he 
may  not  insist  upon  the  trial  that  an  action  in  eqiiity  will  not  lie. 

An  action  in  equity  for  an  accounting  between  copartners  is  an  appropri- 
ate, if  not  an  exclusive  remedy  to  adjust  and  settle  the  partnership 
affairs. 

Although  upon  dissolution  of  a  firm  one  of  the  copartners  is  alone  author- 
ized to  liquidate  the  firm  business,  he  may  maintain  an  action  for  an 
accounting  and  thereby  compel  a  copartner  to  pay  over  any  balance  that 
may  be  established  against  him,  or  in  case  of  deficiency  in  firm  assets, 
to  contribute  his  proportion  of  what  is  required  to  discharge  the  debts 
of  the  firm. 

(Argued  October  14,  1891 ;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  November  7,  1889,  which  affirmed  a  judgment  entered 
on  the  decision  of  the  court  on  trial  at  Special  Term  dismiss- 
ing the  complaint 

This  was  an  action  for  an  accounting  between  former  copart- 
ners after  a  voluntary  dissolution  of  the  firm. 

The  articles  of  copartnership  provided,  among  other  things, 
that  ^'  for  tlie  purpose  of  carrying  on  the  business  of  wholesale 


CAUSES  ^^OT  KEPORTED  IN  FULL.        647 

coal  dealers^"  the  plaintiff  and  defendant  should  be  copartnerts 
from  January  13,  1885,  until  January  12,  1888,  and  that  on 
or  before  May  1,  1885,  each  partner  should  contribute  ae 
capital  the  sum  of  $10,000.  The  profitB  were  to  be  shared 
and  the  losses  borne  in  the  proportion  of  sixty-three  per  cent 
by  the  plaintiff  to  thirty-seven  per  cent  by  the  defendant. 
Upon  the  expiration  or  dissolution  of  the  firm  tlie  plaintiff 
was  to  "have  the  exclusive  right  to  the  good  will  of  the  busi- 
ness and  to  liquidate "  its  affairs.  The  plaintiff  paid  in  his 
share  of  the  capital  but  the  defendant  did  not  pay  in  all  of  his 
and  both  parties  drew  out  freely  prior  to  the  2d  of  Septem- 
ber, 1885,  when  the  firm  was  dissolved  by  mutual  consent 
At  this  time  the  defendant  was  indebted  to  the  firm  to  quite  a 
lai^  amount  for  coal  purchased  by  him.  There  were  uncol- 
lected accounts,  exceeding  twenty-five  in  number,  and  some 
unsettled  liabilities,  but  the  amoimt  to  be  collected  or  paid  did 
not  appear.  The  firm  had  a  lease  of  the  premises  it  occupied 
and  the  term  did  not  end  until  May  1,  1888.  The  rent 
reserved  was  at  the  rate  of  $1,500  for  the  first  year  and  $1,750 
for  each  remaining  year,  payable  quarterly.  The  plaintiff, "  as 
liquidator,"  took  possession  of  the  books  and  assets  of  the  firm 
and  paid  bills,  but  did  not  discharge  all  the  liabilities.  He 
purchased  coal  to  (ill  the  orders  taken  before  the  dissolution 
and  endeavored  to  dispose  of  the  lease,  as  he  testified,  pursuant 
to  an  agreement  between  himself  and  the  defendant,  but  was 
unable  to  do  so  because  he  had  not  the  money  required  to 
comply  with  the  terms  proposed. 

The  following  is  the  opinion  in  full : 

"  Upon  the  first  trial  of  this  action  the  complaint  was  difh 
missed  upon  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  in  that  it  failed  to  show  that  the 
plaintiff  had  any  right  to  equitable  relief,  but  the  judgment 
was  reversed  by  the  General  Term,  which  held  that  when  a 
copartnerslxip  has  been  dissolved  and  its  accounts  are  unsettled, 
an  action  in  equity  for  an  accounting  is  proper  to  settle  the 
rights  of  the  parties.  ( WaUs  v.  AdJ^r,  13  N.  Y.  S.  E.  553.) 
The  defendant  did  not  appeal  from  that  decision,  but,  upon 
the  second  trial,  which  is  now  under  review,  renewed  his 
motion  to  dismiss  the  complaint  upon  the  same  ground  as 
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before,  and  now  insists  that  the  position  thus  taken  is  a  com- 
plete answer  to  this  appeal  The  defendant  did  not  plead  a 
want  of  equitable  jurisdiction  in  his  answer,  nor  allege  that 
the  plaintiff  had  an  adequate  remedy  at  law,  and  hence  was  in 
no  situation  to  insist  upon  the  trial  that  an  action  in  equity 
would  not  lie.  {Truscott  v.  King^  6  N.  Y.  147,  165 ;  Towjk 
ofMerUz  v.  Coolc,  108  id.  504,  508;  Oai/rander  v.  Weber,  114 
id.  95,  102 ;  HyaU  v.  IngaUsy  124  id.  93,  105.)  Moreover, 
we  see  nothing  in  this  case  to  take  it  out  of  the  general  rule 
that  an  action  in  equity  for  an  accounting  is  the  appropriate 
if  not  exclusive  remedy  to  adjust  and  settle  the  affairs  of  a 
copartnersliip.  (Story's  Eq.  Jur.  [13th  ed.]  §§  441,  466;  2 
I^tes  on  Partnership,  §  921 ;  2  Lindley  on  Partnership  [3d 
ed.],  1000.)  AlS  was  said  by  Mr.  Justice  Daniels,  in  his 
dissenting  opinion  below :  '  Tlie  fact  that  the  parties  had  lai^ly 
settled  their  affairs  prior  to  the  commencement  of  the  action, 
formed  no  objection  to  their  completion  and  adjustment 
through  its  intervention.'  Although  the  plaintiff  was  author- 
ized to  liquidate  the  business  of  the  firm,  still  he  could  main- 
tain an  action  for  an  accounting  and  thereby  compel  the 
defendant  to  pay  over  any  balance  that  might  be  established 
against  him.  Each  partner  has  a  right  to  an  accounting  from 
his  copartner  as  to  all  dealings  and  transactions  connected  with 
the  business  of  the  firm  and,  as  the  result  may  indicate,  either 
to  a  ratable  distribution  of  any  surplus  there  may  be  after  pay- 
ment of  the  debts,  or  to  a  ratable  contribution  to  make  up  the 
sum  required  to  discharge  the  debts.  Thus  all  the  obligations, 
l)oth  express  and  implied,  arising  from  the  copartnership  agree- 
ment, may  be  enforced  in  a  convenient  and  effective  manner, 
by  a  court  having  power  to  adapt  its  action  to  every  variety  of 
circumstances. 

"  Upon  the  last  trial  the  court  found  as  facts  that  when  the 
firm  was  dissolved,  a  balance  was  struck  and  a  settlement  had 
between  the  parties  of  all  their  copartnership  transactions; 
that  pursuant  thereto  the  defendant  gave  to  the  plaintiff  his 
two  promissory  notes  for  $1,000  each,  and  ^  that  the  trans- 
actions between  the  parties  was  then  and  there  stated  and 
settled,  and  no  fraud  or  mistake  appears  whereby  the  settle- 
ment thus  made  is  or  can  be  impeached.'     This  finding  is  the 
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foundation  of  die  judgment  dismissing  the  complaint,  and  the 
exception  taken  by  the  plaintiff  thereto  presents  the  question 
whether  there  was  any  evidence  to  support  it  under  the  rule 
of  appeal  to  this  court  Neither  party  alleged  in  his  pleading 
or  claimed  on  the  trial  that  any  linal  or  general  settlement  had 
been  made.  The  position  of  the  plaintiff,  as  stated  in  tlie 
complaint,  with  reference  to  the  giving  of  said  notes,  was 
^  that  upon  said  dissolution,  the  defendant  being  then  indebted 
to  the  said  firm  in  the  sum  of  $4,694.58,  with  interest,  for  coal 
theretofore  sold  by  it  to  him,  and  in  other  smns,  and  he  alleg- 
ing that  he  was  not  able  to  pay  such  indebtedness  in  cash,  it 
was  agreed  between  the  plaintiff  and  defendant  that  an  approxi- 
mate calculation  be  made  of  the  probable  final  result  of  the 
liquidation  of  the  affairs  of  said  firm,  estimating  in  such 
calculation  that  the  lease  of  the  said  oflices  could  be  so 
disposed  of  as  to  relieve  the  said  firm  from  liability  for 
rent  thereunder  after  the  Ist  day  of  May,  1886,  and  that 
the  assets  of  said  firm  were  actually  worth  tlieir  full  face 
value ;  that  such  calculation  and  estimate  was  made  and  the 
sum  then  determined  upon  *  *  *  as  the  approximate 
sum  that  would  be  due  by  the  defendant  to  the  plaintiff  in 
liquidating  the  affairs  of  the  said  firm  on  account  of  the  afore- 
said indebtedness  of  the  defendant  for  coal,  and  upon  the  basis 
aforesaid,  was  the  sum  of  $2,000,  for  which  the  said  defend- 
ant *  *  *  made  and  delivered  to  the  plaintiff  his  two 
certain  promissory  notes,  each  for  the  sum  of  $1,000,  *  *  * 
which,  when  paid,  it  was  agreed  should  be  applied  toward  the 
payment  of  said  indebtedness  for  coaL'  The  defendant,  by 
his  answer,  admitted  the  making  of  said  notes,  which  were 
due  and  unpaid,  but  denied  the  remainder  of  said  allegations. 
He  specifically  denied  that  said  notes  were  given  for  any 
indebtedness  of  his,  or  that  the  proceeds  thereof  were  to  be 
applied  on  account  thereof,  and  alleged  that  they  '  were  made 
by  him  and  received  by  the  plaintiff  to  be  discounted  for 
defendant's  benefit,  and  the  proceeds  were  to  )>e  paid  over  to 
him,  defendant,  which  was  not  done.'  It  appeared  that  before 
the  commencement  of  this  action  the  defendant  had  sued  the 
plaintiff  for  converting  said  notes,  and  each  party,  in  his  plead- 
ing in  that  action,  made  the  same  allegations,  in  substantially 
SicjLKLs  — YoL.  LXXXV,        b2 
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the  same  words,  as  to  the  origin  and  object  of  the  notes,  as  he 
subsequently  made  in  tliis.  There  was  no  other  material  issne 
joined  therein,  and  the  trial  resulted  in  a  judgment  on  the 
merits  in  favor  of  the  defendant  in  that  action  and  the  plaintiff 
in  this.  Thus  it  was  so  determined  as  to  admit  of  no  dispute 
by  either  party,  that  said  notes  were  not  given  in  settlement 
of  all  the  unadjusted  matters  between  the  copartners,  but  were 
given  by  the  defendant  to  be  applied,  when  paid,  upon  his 
indebtedness  to  the  firm,  mainly  on  account  of  the  coal  that 
he  had  purchased  of  it.  {LariUard  v.  Clyde^  122  N.  Y.  41.) 
^'Upon  the  trial  of  this  action  the  plaintiff  testified  that 
after  the  dissolution  a  statement  was  made  embracing  the 
amount  to  the  credit  of  defendant's  capital  account,  the  amount 
to  the  debit  of  his  coal  account,  and  the  condition  of  the  profit 
account.  A  rough  estimate  was  made  of  the  liability  under 
the  lease,  upon  the  theory  that  it  could  be  disposed  of  by  May 
1,  1886,  and  of  the  clerks'  salaries  until  the  close  of  the  year 
1885,  and  '  it  was  determined  that  the  amount  of  his  indebted- 
ness  would  not  vary  much  from  $2,000,  for  which  he  gave ' 
said  notes.  The  notes  were  not  paid  and  the  lease  was  not 
disposed  of,  because  the  plaintiff  had  no  money  to  accept  the 
offer  that  was  made  to  cancel  it  for  the  sum  of  $750.  There 
was  no  other  testimony  as  to  a  settlement.  The  defendant  did 
not  claim  that  there  was  a  settlement,  nor  furnish  any  evidence 
on  that  subject  The  case  was  apparently  tried  upon  the 
theory,  as  indicated  by  the  objections,  ruling  and  the  omission 
to  take  exceptions,  that  there,  wonld  be  an  accounting  as  a 
matter  of  course.  The  main  struggle  was  over  the  lease,  the 
defendant  claiming  that  the  plaintiff  could  have  disposed  of  it 
if  he  had  wished  to.  We  do  not  think  that  there  was  any  evi- 
dence of  '  a  settlement  between  the  parties  of  all  their  copart- 
nership transactions.'  The  liability  under  the  lease  was  not 
adjusted,  and  the  only  point  considered  was  the  indebtedness 
of  the  defendant  to  the  firm.  Considering  the  adjudication  in 
the  prior  action  between  the  parties,  and  the  pleadings  in  both 
actions,  in  connection  with  the  testimony  of  the  plaintiff,  which 
is  all  the  evidence  there  is,  either  direct  or  indirect,  upon  the 
subject  of  a  settlement,  we  think  that  it  conclusively  appeared 
that  there  was  not  such  a  settlement  as  would  defeat  an  action 
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for  an  accounting.  The  finding  of  the  trial  court,  being  with- 
out any  evidence  tending  to  sustain  it,  was  a  ruling  upon  a 
question  of  law  (Code  Civ.  Pro.  §  993),  and  the  exception 
taken  thereto  by  the  plaintiff  compels  us  to  reverse  the  judg- 
ment appealed  from  and  order  a  new  trial,  with  costs  to  abide 
the  final  award  of  costs." 

Treadwdl  Clevdcmd  for  appellant. 

Jacob  F.  MiUer  for  respondent. 

Yann,  J.,  reads  for  reversal  and  new  trial. 
All  concur. 
Judgment  reversed. 

BoBERT  J.  Howe,  Respondent,  t?.  Joseph  J.  Morehouse 

et  al..  Appellants. 

(Submitted  October  16,  1891 ;  decided  December  1, 1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  2,  1889,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict 

A.  M.  dk  G.  Card  for  appellants. 

Edwwrd  P.  Wilder  for  respondent. 

Agi;^  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


James  P.  Kernochan,  Individually  and  as  Executor,  et  al., 
Eespondents,  v.  The  New  York  Elevated  Bailroad  Com- 
pany et  al..  Appellants. 

In  an  action  by  an  abutting  owner  against  an  elevated  railroad  company 
operating  its  road  in  a  city  street,  the  opinion  of  a  witness  as  to  what 
would  have  been  the  value  of  the  property  if  the  road  had  not  been  built 
is  incompetent. 

Kernochan  v.  N.  T,  E,  R.  Co,  (25  J.  &  S.  434),  reversed. 

(Argued  October  19,  1891 ;  decided  December  1,  1891.) 


132    486. 
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Appeax  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
January  6,  1890,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff, entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

This  action  was  brought  by  an  owner  of  premises  abutting 
on  a  street  in  the  city  of  New  York  through  which  defendant 
had  constructed  and  maintained  an  elevated  railroad,  to  restrain 
them  from  maintaining  and  operating  the  same,  and  to  recover 
damages. 

The  only  question  discussed  in  the  opinion  was  as  to  whether 
the  opinion  of  witness  was  competent  evidence  as  to  what  the 
value  of  plaintiffs  premises  would  have  been  if  the  defendant's 
road  had  not  been  built.  The  court  decided  that  the  testimony 
was  incompetent  on  authority  of  Roberts  v.  K,  Y.  EL  R.  R. 
Co.  (128  N.  Y.  455). 

J.  C.  Thomson  for  appellants. 

O.  WiUett  Van  Nest  for  respondents. 

PoTTEB,  J.,  reads  for  reversal  and  new  trial. 

All  concur. 

Judgment  reversed. 

Victoria  A.  Jones  et  al..  Appellants,  v,  William  Slooux, 

Respondent. 

(Argued  October  20,  1891 ;  decided  December  1, 1891.)  • 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department^  entered  upon  an  order 
made  February  7,  1889,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

John  C.  HuCbert  for  appellants. 

MattJiew  Hale  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Chables  II.  Smith,  Respondent,  v,  Joseph  Rtan,  Appellant 

(Argued  October  21,  1891 ;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  February  24, 
1890,  which  affirmed  a  judgment  in  favor  of  plaintiflE,  entered 
upon  a  verdict  and  affirmed  an  order  denying  a  motion  for  a 
new  trial. 

Horace  Graves  for  appellant. 

Janies  D,  Bell  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Julius  A.  Kohn,  Appellant,  r.  Malcolm  Henderson, 

Respondent. 

(Argued  October  28.  1891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  10,  1890,  which  affinned  a  judgment  in  favor 
of  plaintiff  entered  upon  a  judgment  directed  by  the  court. 

Nathxin  Bijur  for  appellant. 

Moore  <&  Moore  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


CouRTLAND  L.  HuNGERFORD,  Respondent,  v.  Hannah  M. 

Bent,  Appellant. 

(Argued  October  26,  1891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
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made  October  1,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

Edmund  L.  Pitts  for  appellant. 

John  J,  Ryan  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Mart  Duffy,  Respondent,  -».  Catharine  Duffy,  Appellant, 

et  al.,  Respondents. 

(Argued  October  27,  1891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  November  23, 1888,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  and  denied  a  motion  for  a  new  trial. 

Rufua  M.  WiUiams  for  appellant 

William  Erwvn  for  Susan  Daly,  respondent. 

Sidney  II.  Stuart  for  Mary  Duffy,  respondent. 

Doherty^  Durnin  <&  IlendHcks  for  Francis  Duffy  et  ah, 
respondenls. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Mary  J.  Kennedy,  Respondent,  v.  Rochester  Cnr  and 
Brighton  Railroad  Company,  Appellant. 

Id  an  action  to  recover  damages  for  personal  injuries  aHeged  to  have  been 
caused  by  defendant's  negligence,  plaintiff  may  not  support  his  own 
testimony,  as  to  the  effect  of  the  injuries,  by  proof  of  declarations  to  the 
same  effect  made  by  him  after  the  accident,  and  forming  no  part  of  the 
re9  gesta,  to  persons  other  than  a  physician  in  attendance  upon  him 
professionally. 
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i)  seemi,  the  rule  was  different,  prior  to  the  passage  of  the  statute  allow- 
ing parties  to  be  witnesses. 

It  seems  also,  that  evidence  of  involuntary  exclamations,  which  are  natural 
concomitants  and  manifestations  of  pain  and  suffering,  are  still  admis- 
sible where  they  form  part  of  the  res  gesta. 

But  complaints  made  which  are  so  far  detached  from  the  occurence  as  to 
admit  of  deliberate  design,  and  of  their  being  the  product  of  a  calculat- 
ing policy  on  the  part  of  the  complainant,  cannot  properly  be  regarded 
as  part  of  the  res  gesta. 

Kennedy  v.  R,  C,  d  B.  B.  Co,  (54  Hun,  183),  reversed. 

(Argued  October  28,  1891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  19,  1889,  which  aflSrmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

This  was  an  action  to  recover  damages  for  injuries  received 
through  the  alleged  carelessness  of  defendant. 

The  following  is  the  opinion  in  full : 

"  The  judgment  imder  review  awards  damages  to  the  plain- 
tiff for  injuries  sustained  as  a  result  of  a  fall  from  the  platfonn 
of  one  of  defendant's  street  cars,  and  occasioned,  as  she  alleges, 
by  the  negligent  conduct  of  the  person  in  charge  of  the  car, 
which  eventuated  in  its  starting  with  a  ^  sudden  jerk '  as  she 
was  getting  on. 

"  The  appellant  assigns  for  error,  among  other  rulings  prop- 
erly presented  by  exception,  that  which  permitted  a  sister  of 
the  plaintiff  to  testify  to  declarations  of  the  plaintiff  respect- 
ing her  sufferings.  The  questions  complained  of  and  the 
answers  thereto  are  as  follows:  Q.  State,  when  she  came 
home,  did  she  complain  at  all  ?  A.  Yes,  sir.  Q.  State  what 
she  complained  of.  Defendant's  coimsel  objected  as  incom- 
petent. Received  and  exception.  A.  Complained  of  her 
side  and  head.  Pain  in  her  head  and  side,  and  didn't  get  much 
sleep  all  night,  and  then  the  next  morning  when  she  got  up 
she  thought  she  would  be  able  to  go  to  work.  Again  the  wit- 
ness was  interrogated  with  reference  to  the  plaintiff's  appear- 
ance during  her  illness,  and  after  testifying  that  she  was  pale 
around  the  mouth  and  eyes,  she  was  asked :     Q.  Did  you 
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notice  thoee?  A*  Yes,  sir;  I  noticed  her  eyes;  they  were 
dark,  and  she  always  complained  of  a  numbness  right  up  her 
side,  and  she  had  kind  of  a  prickling  sharp  pain,  and  then  she 
suffered  considerable  pain  in  her  back. 

"  Defendant's  counsel  moved  to  strike  out  the  evidence  tliat 
she  said  she  had  numbness  and  prickling  pain  in  her  side,  as 
incompetent.  Q.  Did  she  say  that  when  you  observed  evi- 
dences of  distress;  what  was  her  condition  when  she  made 
that  remark;  did  she  appear  to  be  in  distress?  A.  Yes,  sir. 
Motion  to  strike  out  denied,  and  objection  overruled  and 
excention. 

"  While  evidence  of  the  character  of  that  under  considera- 
tion was  admissible  prior  to  the  statute  allowing  parties  to  be 
witnesses,  it  is  now  definitely  settled  that  a  party  cannot  sup- 
port his  own  testimony  by  proof  of  declarations  to  the  same 
effect  made  to  persons  other  than  a  physician,  who  is  at  tlie 
time  in  attendance  professionally.  {Roche  v.  Brooklyn  CUy 
<&  NewUywn  li.  R,  Co.,  105  N.  Y.  294.)  Evidence  of 
exclamations  which  are  natural  concomitants  and  manifesta- 
tions of  pain  and  suffering  are  still  admissible,  because 
regarded  as  involuntary  and  natural  expressions  which  a  wit- 
ness may  describe  for  the  same  reason  that  he  may  the  appear- 
ance of  the  party.  {Ilagenloeher  v.  C.  I.  cfe  B.  R,  R.  Co,^ 
99  N.  Y.  136.)  Here,  as  in  Rochets  case,  the  witnesses  testi- 
iied  not  to  the  involuntary  exclamations  indicating  pain,  bat 
to  answers  given  to  questions  asked.  But  it  is  urged  in  Rochs^s 
case  the  objectionable  evidence  related  to  conversations  occur- 
ring several  weeks  after  the  injury,  while  here  they  occurred 
within  a  few  hours. 

"  There  is  no  imaginary  line  somewhere  between  a  few 
hours  and  a  few  days,  or*  a  few  weeks,  on  one  side  of  which 
declarations  in  favor  of  a  party  are  admissible  in  evidence, 
while  on  the  other  they  are  inadmissible. 

"  Unless  such  complaints  form  a  part  of  the  res  gestoe  they 
cannot  be  admitted.  And  if  they  are  so  far  detached  from 
the  occurrence  as  to  admit  of  the  deliberate  design  and  be  the 
product  of  a  calculating  policy  on  the  part  of  the  actors,  then 
they  cannot  be  regarded  as  a  part  of  the  res  gestm. 
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"  Now,  ill  this  case,  between  the  time  of  the  accident  and 
the  declarations  of  pain,  plaintiff  had  walked  in  a  direction 
opposite  to  her  home  to  the  street-car  bams  and  listened  to 
the  conversation  which  her  sister  had  with  the  superintendent; 
then  she  walked  up  State  street  several  blocks  along  which 
cars  were  passing  every  few  few  minutes  to  '  the  four  corners,' 
where  she  took  a  car  to  Ilubbell  park,  and  then  walked  two 
blocks  home.  C^ertainlv  it  cannot  l)e  asserted  that  this  conver- 
sat  ion  was  an  incident  of  the  injury  in  the  sense  that  it  ema- 
nated immediately  from  it,  or  that  it  stood  in  any  inunediate 
casual  relation  to  tlie  act  of  falling  and  its  first  effect,  or  tliat 
it  was  not  so  far  separated  from  the  occurrence  as  to  admit  of 
the  formation  of  a  plan  to  strengthen  plaintiff's  case  against 
the  defendant. 

''  The  contention  of  the  respondent  that  the  evidence  could  » 

not  have  harmed  the  defendant  and,  therefore,  a  reversal  need 
not  he  had,  in  any  event  cannot  be  sustained.  On  the  trial 
the  defendant  attempted  to  show  by  the  testimony  of  physi- 
cians that  the  plaintiff  was  not  injured  to  the  extent,  if  at  all, 
asserted  by  her.  Physicians  who  had  made  a  j^rsonal  exam- 
ination of  the  plaintiff  testified  that  they  could  not  discover 
any  other  than  very  slight  e^^dence8  of  injury.  One  of  them 
indeed  characterizing  the  plaintiff  as  a  malingerer. 

"  With  such  an  issue  before  them  it  certainly  cannot  be  said 
that  the  jury  in  reaching  a  conclusion  favorable  to  the  conten- 
tion of  the  plaintiff,  did  not  attach  some  importance  to  the 
testimony  of  the  witness  who  related  what  plaintiff  had 
declared  with  reference  to  her  pain  and  its  location  prior  to 
the  commencement  of  the  action. 

"  The  judgment  should  be  reversed." 

Thomas  Raines  for  appellant. 

P.  (ImmherUiln^  Jr,^  for  respondent 

Pakkkr,  J.,  reads  for  reversal. 
All  concur. 
Judgment  reversed. 
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Nicola  Lofbano,  Respondent,  t».  The  New  York  and  Mount 

Vernon  Water  Company,  Appellant 

(Argued  October  28,  1891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  12,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

Iboaic  N,  Mills  for  appellant. 

Joseph  S,  Wood  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Follett,  Ch.  Jl,  not  voting. 

Judgment  affirmed. 


Hose  N.  Hanrahan,  Appellant,  v.  The  Manhattan  Railway 

Company,  Respondent. 

(Argued  October  30,  1891;  decided  December  1,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  May  23,  1889, 
which  set  aside  a  verdict  in  favor  of  plaintiff,  sustained  defend- 
ant's exceptions  and  directed  a  new  trial. 

Charles  Straicss  for  appellant. 

Samiiel  Blythe  Rogers  for  respondent. 

Agree  to  affirm  order  and  for  judgment  absolute  against  the 
appellant ;  no  opinion. 

All  concur,  except  Follett,  Ch.  J.,  not  sitting. 
Ordered  accordingly. 
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Elizabeth  C.  Bartlett,  Respondent,  v.  The  New  Yobk  and 
South  Brooklyn  Ferry  and  Steam  Transportation  Com- 
pany, Appellant 

(Argued  October  23,  1891;  decided  December  8,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
January  6,  1891,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

George  Zahriskie  for  appellant 

TJunaas  H.  Rochfort  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Parker,  J.,  not  voting. 

Judgment  affirmed. 

Abijah  Weston  et  al..  Respondents,  v.  I^orenz  Reich, 

Appellant. 

(Argued  October  26,  1891;  decided  December  8,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  9,  1889,  which  affirmed  a  judgment  in  favor 
of  plaintiffs  entered  upon  the  report  of  a  referee. 

Ahram  Kling  for  appellant. 

Fn  P.  Beda/tny  for  respondenta 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

Enoch  H.  Gurney,  Respondent,  v.  The  Union  Transfer  and 

Storage  Company,  Appellant. 

(Argued  October  22,  1891 ;  decided  December  15,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
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February  7,  1890,  which  affirmed  a  judgment  iu  favor  of 
plaintiff  entered  upon  a  decision  of  tlie  court  on  trial  at  Special 
Term. 

Sumner  C.  Chandler  for  appellant. 

A,  C.  Fransloli  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affinued. 


En(X)h  it.  Gukney,  Ilespondent,  i\  Union  Transfer  and 

Storage  Company,  Appellant. 

(Argued  October  22,  1891  ;  decided  December  15,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  February  7, 1890,  which 
affirmed  an  order  of  Special  Term  denying  a  motion  by  defend- 
ant to  correct  the  judgment  herein  and  for  a  stay  pending 
appeal. 

Sumner  O,  Chamller  for  appellant. 

A.  C.  Fra/isloli  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


The  Lidgerwood  Manufacturing  Company,  Appellant, 
i\  John  C.  Eogers  et  al..  Respondents. 

(Submitted  December  1,  1891 ;  decided  December  15,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
(yourt  of  the  city  of  New  York,  made  January  7,  1889,  which 
affirmed  an  order  of  Special  Term  denying  a  motion  for  a  new 
trial. 

ITarrhnan  cfe  Feasendsn  for  appellant. 

E.  T,  Lovait  for  respondents. 
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Agree  to  dismiss  appeal ;  no  opinion. 
All  concur,  except  Potter,  J.,  not  voting. 
Appeal  dismissed. 

Isabella  Crozier,  Kesjx)ndent,  v.  David  Craig,  Appellant. 

(Argued  December  1,  1891;  decided  December  15,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  January  10,  1888,  which  affiniied  an  order  in  favor  of 
plaintiff,  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

W,  If.  Johnson  for  appellant. 

lidwin  D.  Wagner  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Follett,  Ch.  J.,  not  sitting,  and  Potter, 
J.,  not  voting. 

Judgment  affirmed. 

Adelbert  G.  Richmond,  Kespondent,  v,  John  F.  Diefendorf, 

Appellant. 

(Submitted  December  2,  1891;  decided  December  15,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  November  6,  1889,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict  directed  by  the  court  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

Z.  S.  Westhrooh  for  appellant. 

No  appearance  for  respondent. 

Agree  to  reverse  judgment  and  for  new  trial  on  authority 
of  Voshurgh  v.  Diefendorf  {\l^  N.  Y.  337) ;  no  opinion. 
All  concur. 
Judgment  reversed. 
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Daniel  J.  Spraoub,  Appellant,  v.  The  Baetholdi  Hotbc 

Company,  Eespondent. 

(Argued  December  1,  1891;  decided  December  22,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
January  7,  1889,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit. 

David  Keaiie  ior  appellant. 

Nathaniel  Myers  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Peter  C.  Anthony,  Appellant,  v,  Leopold  "Wise  et  al., 

Kespondentfi. 

In  an  action  to  have  an  assignment,  executed  by  defendant  G.,  of  certaio 
judgments  in  his  favor  against  the  other  defendants,  set  aside  as  fraudu- 
lent, and  to  compel  a  reassignment  thereof  to  plaintiff,  it  appeared  that 
the  judgments  were  upon  a  claim  of  plaintiff,  who,  as  he  testified,  being 
a  non-resident,  transferred  the  claim  to  G.,  who  was  irresponsible,  for  a 
nominal  consideration  to  avoid  giving  security  for  costs.  G.  transferred 
the  judgments  to  one  who  purchased  as  agent  for  the  other  defendants. 
In  the  action  brought  by  G.,  the  plaintiff  here  t-estifled  that  he  made  the 
assignment  to  G.  bona  fide  and  absolutely.  Held^  that  plaintiff  was 
estopped  from  denying  that  the  claim  was  the  absolute  property  of  G. 

(Argued  December  2,  1891;  decided  December  22,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department  entered  upon  an  order 
made  January  28,  1889,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  following  is  the  opinion  in  full : 
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"The  plaintiff  was  a  resident  of  New  Jersey,  and  held  a 
disputed  claim  for  $500  against  the  defendants  Leopold  Wise 
and  Charles  Wise.  This  claim  he  assigned  to  the  defendant 
John  Gillen,  who  brought  suit  thereon  in  tlie  City  Court  of 
New  York,  and  recovered  judgment.  An  appeal  was  taken 
to  the  General  Term  of  that  court,  where  there  was  an  affirm- 
ance and  an  additional  judgment  for  costs.  A  further  appeal 
was  then  taken  to  the  Court  of  Common  Pleas,  and  whilst  such 
appeal  was  pending,  Gillen,  in  consideration  of  the  sum  of 
twenty-five  dollars,  assigned  and  transferred  the  judgments  to 
the  defendant  Marcus  Wise,  who  purchased  the  same  for  and 
on  behalf  of  the  defendants  Leopold  and  Charles  Wise,  and  at 
their  request,  but  subject,  however,  to  attorney's  liens  for  costs 
amounting  to  about  $200. 

"  The  plaintiff  herein,  claiming  to  be  the  owner  of  the  judg- 
ments, brings  this  action  to  have  the  conveyance  by  Gillen  to 
Marcus  Wise  adjudged  fraudulent,  and  that  he  be  compelled 
to  reassign  the  judgments  to  the  plaintiff. 

"  The  assignment  of  the  claim  by  the  plaintiff  to  Gillen  was 
in  consideration  of  the  payment  of  one  dollar,  which  payment 
was  waived.  The  good  faith  of  this  transfer  was  questioned 
upon  the  trial  of  the  Gillen  acition,  and  the  plaintiff  then  testi- 
fied that  he  had  assigned  the  claim  to  Gillen  bona  fide  and 
absolutely. 

"  Upon  tlie  trial  of  this  action,  he  admitted  that  lie  so  testi- 
fied upon  the  trial  of  the  former  action,  and  further  stated 
that  he  understood,  in  case  he  brought  the  action  in  his  own 
name,  that  he  would  have  to  give  security  for  costs ;  that  he 
did  not  like  to  ask  anyone  to  become  bondsman  for  him,  and 
that  that  was  the  reason  he  made  the  assignment ;  that  he  con- 
sidered himself  good  ;  that  he  was  informed  and  believed  that 
Gillen  wa«  insolvent  and  worthless;  that  he  thought  that  if 
Gillen  failed  to  recover  judgment  upon  the  claim  and  a  judg- 
ment for  costs  should  go  against  him,  not  a  dollar  of  it  could 
l)e  collected. 

"  Whatever  equities  may  exist  as  between  the  plaintiff  and 
Gillen,  we  (piite  agree  with  the  learned  General  Tenn  that  the 
plaintiff,  by  his  own  testimony,  is  estopped  from  denying  that 
the  claim  was  the  absolute  property  of  Gillen. 
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"  It  is  claimed,  however,  that  after  the  trial,  and  after  the 
jury  had  rendered  a  verdict,  that  then  the  plaintiff  repur- 
chased the  claim  from  Gillen,  paying  him  fifteen  dollars  there- 
for. The  plaintiff  so  testifies,  and  that  upon  the  payment  of 
the  money  Gillen  ^said  that  the  claim  was  mine.  I  could 
have  it.  He  said  he  would  make  an  assignment  any  time  I 
asked  it.' 

'*  Subsequently,  however,  when  an  assignment  of  the  judg- 
ments was  presented  to  Gillen  to  be  executed,  he  refused  to 
sign  the  same. 

"  There  is  evidence  that  corroborates  the  plaintiff  to  some 
extent,  but  it  is  sharply  controverted  by  the  testimony  of 
Gillen.  Whilst  he  admits  that  he  received  on  one  occasion 
fifteen  dollars,  and  on  another  occasion  one  dollar,  he  denies 
that  there  was  any  conversation  after  the  recovery  of  the  judg- 
ment, or  after  the  jury  came  in  with  the  verdict,  in  which  he 
sold  or  agreed  to  assign  the  claim  or  the  judgment  to  tlie 
plaintiff. 

"Upon 'this  conflict  in  tlie  testimony  the  trial  court  has 
found  that  the  allegations  of  the  plaintiff,  to  the  effect  that  he 
was  the  owner  of  the  judgments,  was  not  sustained  by  the  evi- 
dence, and  refused  to  find  that  there  was  a  parol  assignment 
of  the  judgments. 

"  This  conclusion  has  been  approved  by  the  General  Term, 
and  such  finding  must,  in  this  court,  be  regarded  as  final. 

"  If  the  plaintiff  was  neither  the  legal  nor  equitable  owner 
of  the  judgments  in  question,  he  is  not  in  a  position  to  main- 
tain the  action.  It  will  not,  therefore,  be  necessary  to  con- 
sider the  other  questions  discussed  by  the  appoUant. 

"  The  judgment  should  be  aftirmed,  with  costs." 

A,  J,  Skinner  for  appellant. 

John  IL  y,  Arnold  for  respondents. 

Haight,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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EoMEYN  B.  Aybes,  Eespondent,  v.  The  Village  of  Hammonds- 
port,  Appellant. 

Plaintiff  fell  upon  new  ice  formed  the  night  before  over  an  old  accumula- 
tion of  ice  and  snow  upon  a  sidewalk  in  one  of  defendant's  streets,  which 
had  been  negligently  constructed,  so  as  to  have  too  great  a  slope  toward 
the  street.  Held,  in  an  action  to  recover  damages,  that  in  the  absence 
of  evidence  showing  that  the  slope  of  the  walk  was  a  concurring  cause 
of  the  fall,  without  which  it  would  not  have  happened,  plaintiff  was 
not  entitled  to  recover. 

(Argued  December  2,  1891;  decided  December  22,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department  entered  upon  an  order 
made  October  1,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

The  following  is  the  opinion  in  full : 

"  This  action  was  brought  to  recover  for  injuries  sustained 
from  a  fall  upon  an  icy  sidewalk. 

"  The  accident  occurred  about  ten  'clock  on  the  morning  of 
February  27, 1885,  on  the  south  side  of  Shether  street  in  front 
of  the  St.  James  Hotel.  The  sidewalk  at  that  point  was  con- 
structed of  boards,  was  about  ten  feet  wide  and  extended 
longitudinally  thirty  feet,  the  whole  length  of  the  hotel.  Next 
east  of  the  hotel  the  sidewalk  was  upon  a  lower  level  and  the 
two  walks  were  connected  by  three  wooden  steps. 

•'  The  hotel  building  was  built  upon  the  line  of  the  street 
and  was  surmounted  with  a  flat  roof  draining  to  the  rear,  hav- 
ing a  mansard  front  without  gutter  or  eavestrough  and  the 
water  from  that  dripped  upon  the  walk  falling  at  a  point 
from  one  to  two  feet  outside  of  the  wall  of  the  hotel. 

"  The  plaintiff  based  his  claim  of  negligence  against  the 
village,  first,  in  permitting  the  walk  to  be  constructed  in  an 
improper  and  dangerous  manner,  and  second,  in  permitting  a 
dangerous  accumulation  of  ice  and  snow  thereon. 

"  The  evidence  permitted  the  jury  to  find  that  at  the  easterly 
end  of  the  walk  the  slope  from  the  building  to  the  street  gutter 
was  seven  inches,  and  that  the  easterly  end  cf  the  building 
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having  settled,  had  caused  the  walk  to  be  lower  there  than  at 
the  weBt  end,  and  these  two  elements  tended  to  cause  the  water 
that  fell  upon  the  walk  to  flow  towards  tlie  north-eajst  comer 
thereof  and  there  be  discharged  into  the  street,  and  this  undue, 
and  as  it  was  claimed,  unsafe  pitch,  was  the  negligent  construc- 
tion complained  of. 

"  That  between  February  tenth  and  the  day  of  the  accident, 
ice  and  snow  had  accumulated  upon  this  walk  ranging  in  depth 
from  six  inches,  where  the  drip  from  the  eaves  fell,  to  an  inch 
at  the  outer  line  of  the  walk  and  that  in  the  angle  of  the  steps 
referred  to,  ice  had  accumulated  two  or  three  inches  thick. 
There  was  no  ridge  under  the  drip  of  the  eaves  of  the  building; 
but  from  the  thickest  part  of  the  ice  at  that  point  there  was  a 
gradual  slope  to  the  outer  edge  of  the  walk.  This  condition 
of  affairs  was  known*  to  the  president  of  the  village  and 
other  officers  thereof. 

"  The  beginning  of  this  formation  of  ice  was  in  a  heavy 
storm  of  rain,  followed  by  extreme  cold,  on  the  tenth  of 
February. 

"  The  plaintiff  testified  that  it  rained  hard  on  February  ninth 
and  that  the  temperature  fell  to  twenty  degrees  below  zero  on 
the  morning  of  the  tenth ;  that  the  streets  and  roads  were 
very  icy,  and  it  was  an  extraordinary  time.  From  that  day 
until  the  day  before  the  accident  the  temperature  remained 
below  freezing,  with  the  exception  of  two  or  three  occasions 
in  the  middle  of  the  day,  and  frequently  fell  below  zero. 
There  was  one  or  two  snow  falls,  one  at  least  quite  heavy, 
and  once  or  twice  it  rained  slightly. 

"  It  appeared  from  the  evidence  offered  by  tlie  defendant 
that  on  the  day  preceding  the  accident  it  thawed  a  little,  and 
in  the  evening  it  rained.  This  was  followed  by  sudden  and 
severe  freezing,  the  temperature  falling  to  zero,  and  there  was 
a  slight  fall  of  snow  early  on  the  morning  of  the  twenty- 
seventh.  This  rain  and  freezing  caused  a  new  formation  of 
ice. 

"As  to  the  circumstances  attending  the  plaintiff's  fall,  it 
appeared  that  he  was  walking  from  the  west  toward  the  east, 
and  he  testified  that  when  he  was  two-thirds  of  the  way  across 
the  platform  his  foot  slipped  and  he  went  down,  then  he 
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raised  liiniself  up  with  his  hands.  Again,  he  testified  that 
when  he  slipped  he  was  on  the  last  plank  of  the  walk  at  tlie 
top  of  the  steps. 

"  On  cross-examination  he  testified  :  '  I  walked  about  two- 
thirds  of  the  way  across  before  my  foot  slipped ;  I  looked 
down  at  the  walk  and  stepped  to  one  side;  all  that  I  could 
see  of  the  walk  \(^as  what  my  feet  covered  when  I  slipped  ;  I 
proceeded  then  to  the  last  plank  on  the  Richards  (hotel)  walk, 
then  both  my  feet  went  out  from  under  me.' 

"The  evidence  does  not  make  it  clear  whether  the  plaintiff 
fell  twice,  once  two-thirds  of  the  way  across  the  platform  and 
again  on  the  last  plank,  or  whether  he  regained  his  balance 
after  the  first  slip  and  fell  at  the  top  of  the  steps.  But  it  is 
plain  from  his  evidence  that  the  ice  in  the  angle  of  the  steps 
had  nothing  to  do  with  the  accident,  and  we  may,  therefore, 
dismiss  that  feature  of  the  case  from  our  consideration. 

"  The  court,  after  denying  over  the  defendant's  exception,  & 
motion  to  dismiss  the  complaint  made  upon  all  the  evidence,, 
charged  the  jury  that  they  might  find  negligence  on  the  part 
of  the  defendant  in  permitting  tlie  walk  to  be  constructed 
with  an  unsafe  slope  or  pitch  toward  the  street,  and  in  per- 
mitting the  ice  and  snow  to  accunmlate  thereon,  and  for  the 
purposes  of  this  appeal  we  assume  that  the  evidence  justified 
the  submission  of  those  two  questions  to  the  jury. 

"  The  court  instructed  the  jury  to  determine  whether  there 
was  rain  on  the  night  of  the  twenty-sixth  and  a  new  formation 
of  ice  on  the  morning  of  the  twenty-seventh,  and  charged  them 
that  the  new  ice  thus  recently  formed  could  not  be  made  the 
basis  of  a  charge  of  negligence  against  the  defendant,  and  for 
a  fall  thereon  it  was  not  liable. 

"It  then  instructed  the  jury  as  follows:  'Although  the 
defendant  may  not  have  been  responsible  for  the  condition  of 
the  ice  upon  the  walk,  or  responsible  for  any  injury  resulting 
from  the  existence  of  ice  upon  that  walk,  yet  if  the  negligence 
of  the  defendant  in  permitting  the  construction  of  the  walk 
in  the  form  in  which  it  was  constructed,  or  in  permitting 
it  to  remain  as  constructed,  concurred,  with  the  ice  so  formed 
upon  the  walk,  in  producing  the  injury,  the  defendant  is 
responsible.       *       *       *       To  find  that,  you  must  find  that 
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this  accident  would  not  have  occurred  but  for  this  construc- 
tion. But  if  von  find  that  the  defective  construction  of  that 
walk  concurred  with  the  thin  ice  to  produce  the  result — if  the 
result  could  not  have  been  caused  without  defective  construc- 
tion —  then  the  defendant  is  responsible.' 

*'  I  think  the  evidence  as  to  the  rain  on  the  night  of  the 
twenty-sixth,  and  the  new  formation  of  ice  on  the  morning  of 
the  twenty-seventl),  was  substantially  undisputed,  and  if  it  was, 
it  was  error  for  the  court  to  have  submitted  that  question  to 
tlie  jury,  but  whether  that  was  so  or  not,  the  exception  to  the 
charge  just  quoted  was  well  taken,  and  as  the  judgment  must 
be  reversed,  we  may  well  leave  the  question  as  to  the  existence 
of  the  new  ice  to  rest  upon  the  evidence  that  will  be  produced 
upon  a  retrial. 

"  If  there  was  no  dispute  as  to  the  new  ice,  the  motion  to 
•dismiss  the  complaint  should  have  been  granted,  but,  assuming 
that  to  have  been  in  controversy,  it  was  permissible,  under  the 
judge's  charge,  for  the  jury  to  have  found  that  the  plaintiflf 
fell  upon  new  ice  formed  on  the  morning  of  the  twenty-seventh, 
And  to  have  placed  their  verdict  on  the  fact  that  the  slope  of 
the  walk  was  a  concurring  cause  of  the  accident,  without 
which  it  would  not  have  happened,  and  in  this  view  of  the  case 
it  is  not  distinguishable  in  its  essential  features  from  Taylor  v. 
City  of  Yonkers  (105  N.  Y.  202). 

"  In  that  case,  as  this,  the  plaintiff  fell  upon  new  ice  recently 
formed  over  an  old  accumulation,  and  upon  a  sidewalk  having, 
through  the  negligence  of  the  defendant,  a  slope  from  its  inner 
to  its  outer  edge  of  eight  inches,  and  for  that  reason  assumed 
to  be  in  a  dangerous  condition. 

"  There,  as  here,  the  jury  were  instructed  that  the  new  ice 
furnished  no  ground  of  negligence  on  the  part  of  the  defend- 
ant, but  if  the  slope  of  the  walk  was  a  concurring  cause  of  the 
fall,  without  which  the  accident  would  not  have  happened, 
the  defendant  was  liable. 

**  But  this  court  reversed  the  judgment  in  the  ease  cited  on 
the  ground  that  the  facts  did  not  permit  the  jury  to  find  the 
slope  of  the  walk  to  have  been  a  concurrent  cause  of  the  fall, 
and  upon  that  question  the  cited  case  and  the  case  at  bar  are 
precisely  alike. 
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"  In  each  case  it  appeared  that  the  plaintiff  fell  upon  new 
ice  lying  upon  a  slope. 

"  To  infer  from  that  fact  alone  that  he  would  not  have  fallen 
if  the  new  ice  had  spread  over  a  level,  and  did  fall  because  of 
the  slight  pitch  of  the  walk,  was  said  in  the  case  cited  to  be 
^  mere  guess  and  speculation.' 

"We  are  compelled  to  the  same  conclusion,  and  nothing 
need  be  added  to  the  reasons  given  in  the  Taylor  case. 

"  The  exception  considered  was  well  taken,  and  the  judg- 
ment should  be  reversed  and  a  new  trial  granted." 

'Jarties  IL  Stephens  for  appellant. 

J,  F.  Parkhurst  for  respondent. 

Brown,  J.,  reads  for  reversal. 

All  concur,  except  Bradley,  J.,  not  voting. 

Judgment  reversed. 


Charles  H.  Hunter,   Respondent,   v.   The  New  York, 
Ontario  and  Western  Railway  Company,  Appellant. 

(Argued  Decembers,  1891;  decided  December 22,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
(/Ourt  in  the  second  judicial  department,  entered  upon  an  order 
made  May  12,  1890,  which  alBrmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  denied  a  motion  for  a  new 
trial. 

William  Van  Anise  for  appellant. 

M.  IL  Hirschhery  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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GEOitGE  HoTis,  Appellant,  v.  The  New  York  Central  and 
Hudson  Eiver  Bailroai)  Company,  Respondent 

(Argued  December  3,  1891;  decided  December  22,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  September  17, 1890,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit. 

E.  Countryman  for  appellant. 
SamiUon  Harris  for  irespondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  Trustees  of  the  Village  of  Geneva,  Appellant, 
V,  The  Brush  Electric  Company  of  Cleveland,  Ohio, 
Respondent. 

< Argued  December  8,  1891;  decided  December  22,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  1,  1889,  which  denied  a  motion  for  a  new  trial 
And  ordered  judgment  for  defendant  upon  a  verdict  directed 
by  the  court. 

Arthur  P,  Rose  for  appellant. 

William  E.  Gushing  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Jjjidgment  affirmed 
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John  Dye,  Respondent,  v.  The  Delaware,   Lackawanna 
AND  Westee^n  Railroad  Company,  Appellant. 

While,  when  in  an  action  against  a  railroad  or  municipal  corporation  to 
recover  damages  for  injuries  alleged  to  Imve  been  caused  by  defendant's 
negligence,  it  is  important  to  show  that  defendant  had  notice  of  the  dan- 
gerous character  of  the  defect  which  caused  the  injury,  testimony  is 
competent  to  prove  other  similar  accidents,  such  evidence  is  not  compe- 
tent where  it  can  have  no  bearing  upon  the  issues  presented. 

Where,  therefore,  in  an  action  by  an  employe  against  a  railroad  company 
to  recover  damages  for  injuries  sustained  by  plaintiff  when  engaged  in 
coupling  two  cars,  occasioned  by  the  overlapping  of  the  dead-woods  of 
the  cars,  defendant  claimed  that  plaintiff  had  full  knowledge  of  and 
took  the  chances  of  the  danger,  and  gave  evidence  to  the  effect  that  it 
used  on  its  road  different  kinds  of  cars,  some  without  any  dead-woods 
and  that  switchmen  in  its  employ  had  frequently  to  make  couplings  of 
cars,  the  dead-woods  of  which  overlapped,  held,  that  the  admission  of 
testimony  showing  that  similar  accidents  had  occurred  on  defendant's 
road  was  error. 

(Argued  December  4,  1891;  decided  December  22,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  eitv  of  Buffalo,  entered  on  an  order  made 
December  9,  1889,  which  affirmed  a  judgment  in  favor  of 
the  plaintiff  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff,  an  employe  of  the  defend- 
ant, alleged  to  have  been  caused  by  defendant's  negligence. 

The  accident  happened  on  the  17th  of  October,  1887,  while 
plaintiff  was  engaged  in  coupling  cars.  The  cars  which  he 
was  attempting  to  couple  he  described  as  a  jimmy  and  a  chronic 
car.  The  jimmy  was  a  four-wheeled  coal  car,  considerably 
lower  than  the  eight-wheeled  car,  which  he  called  a  chronic 
car.  So,  when  the  two  cars  came  together,  the  dead-woods 
of  the  eight-wheeled  car,  instead  of  meeting  the  dead-woods 
of  the  jimmy,  thus  keeping  the  cars  at  a  sufficient  distance 
apart  to  enable  a  person  to  stand  between  them,  overlapped, 
causing  the  cars  to  come  so  nearly  together  that  the  plaintiff 
was  severely  injured. 

The  plaintiff  commenced  working  on  railroads  about  fifteen 
years  prior  to  the  accident,  during  which  time  he  had  stjrved 
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in  difierent  capacities,  bucIi  as  l)rakeiiian,  baggageman  and 
switchman.  At  the  time  of  tlie  accident,  and  for  several 
months  prior,  he  had  been  a  member  of  a  ewitcliing  gang  cx>n- 
nected  with  the  work  of  making  up  and  distributing  trains 
between  the  yard  at  Ea^^t  Buffalo  and  the  yard  at  tlie  foot  of 
Erie  street.  At  the  East  Buffalo  yard  the  trains  coming  from 
the  east  are  broken  up  and  distributed  by  switch  engines  and 
their  crews.  Loaded  and  unloaded  cars  are  brought  from 
different  points  in  the  city,  including  other  railroad  yards,  by 
the  8wit(*h  engines  to  the  yard  at  East  Buffalo,  and  are  there 
made  up  int^  trains  to  go  east.  The  crews  connected  with  the 
switch  engines  do  all  the  switching,  coupling  and  uncoupling 
required  in  this  business,  and  it  was  of  such  a  crew  that  the 
plaintiff  was  a  member.  It  appeal's  that  on  defendant's  rail- 
road there  are  a  number  of  different  kinds  of  cars  in  use,  on 
some  of  which  there  are  no  dead-woods  at  all,  while  on  others 
there  are  short  dead-woods.  And  the  evidence  tended  to  show 
that  it  was  a  matter  of  frequent  occurrence  that  when  the  jim- 
mies and  the  eight-wheeled  cars  came  together  the  dead-woods 
would  overlap,  and  the  switchmen,  in  doing  their  work,  had 
daily  to  make  couplings  between  sqch  cars.  The  plaintiff, 
however,  denied  having  any  knowledge  that  such  dead-woods 
would  overlap,  prior  to  the  happening  of  the  accident. 

Further  facts  are  stated  in  the  opinion,  which  is  given  in 
full. 

"  An  exception  taken  to  the  admission  of  certain  testimony 
against  the  objection  of  the  appellant  requires  a  reversal  of 
the  judgment. 

"  The  defendant  did  not  attempt  to  controvert  the  claim  of 
the  plaintiff,  that  his  injury  was  occasioned  by  the  overlapping 
of  the  dead-woods  of  the  jimmy  and  the  eight-wheeled  car, 
thus  permitting  the  curs  to  come  so  close  together  as  to  neces- 
sarily severely  injure  a  person  who  happened  to  be  between 
them  at  the  time ;  nor  was  it  pretended  that  the  difference  in 
the  height  of  the  dead-woods  of  the  respective  cars  did  not 
render  their  coupling  in  the  ordinary  and  usual  way  dangerous. 
On  the  contrary,  the  defendant  not  only  conceded  but  intro- 
duced testimony  tending  to  show  that  it  had  in  use  on  its  road 
mrfhy  different  kinds  of  cars,  some  without  any  dead-woods 


CAUSES  NOT  REPORTED  IN  FULL.        G73 

whatever.  Tliat,  in  addition,  there  came  on  its  road,  in  tlie 
regular  course  of  business,  cars  from  other  railroads,  differing 
in  their  height,  method  of  construction  and  mode  of  coupling. 

"  It  sought  to  show  that  these  facts  were  well-known  to  the 
plaintiff  and  to  the  members  of  the  various  switching  crews, 
who,  as  a  part  of  their  work,  were  obliged  to  couple  and 
uncouple  cars  for  distribution  from  the  yard  in  East  Buffalo 
to  various  other  points  in  the  city,  and  for  collection  from  the 
yards  of  other  railroads  for  the  purpose  of  making  them  up 
into  solid  trains  to  go  east.  Its  object  was  to  bring  the  plain- 
tiff within  the  rule,  that  an  employe  who  enters  upon  the  dis- 
charge of  duties  which  he  understands  to  be  dangerous,  and 
continues  in  such  employment  after  becoming  fully  aware  of 
the  faults  of  construction  which  render  his  work  particularly 
hazardous,  will  be  deemed  to  have  assumed  all  the  obvious 
risks  incident  to  such  employment. 

"This  being  the  ground  on  which  the  defendant  mainly 
claimed  freedom  from  liability,  the  plaintiff  was,  nevertheless, 
permitte<l  to  show,  after  he  had  rested  his  case  and  on  the 
cross-examination  of  one  of  the  defendants  witnesses  against 
the  objection  of  the  defendant,  tliat  similar  accidents  had 
occurred  on  defendant's  road  prior  to  the  one  in  question. 

"It  is  not  seen  how  this  evidence  could  have  any  legitimate 
bearing  on  the  questions  in  issue,  while  it  may  have  had  the 
effect  to  encourage  the  jury  to  give  a  larger  verdict  against  the 
defendant  than  they  otherwise  would. 

"  It  is  the  general  rule  that  proof  of  similar  accidents  is  not 
admissible  in  evidence.     This  rule  has  exceptions,  it  is  true. 

"  In  Pomfrey  v.  Village  of  Saratoga  Springs  (104  N.  Y. 
459),  a  witness  who  was  testifying  as  to  the  condition  of  the 
sidewalk  at  the  time  of  the  injury,  which  was  the  subject 
of  tlie  action,  was  permitted  to  testify  that  he  had  fallen 
there  himself,  and  it  was  held  to  be  competent  because  it 
tended  to  show  how  he  came  to  know  the  condition  of  the 
sidewalk. 

"  It  has  been  held  that  such  evidence  is  competent  in  a  class 

of  cases  where  it  is  important  to  show  that  the  defendant  had 

notice  or  was  warned  of  the  dangerous  character  of  municipal 

sidewalks,  or  of  the  inadequacy  of  facilities  provided  f or»  the 
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passage  of  passengers  to  and  from  trains  over  the  company's 
premises.  {Gillne  v.  Citi/  of  Lockjx/rtj  li^2  N.  Y.  41)3 ;  Brady 
V.  Manluittaii  Railway  Co.^  127  id.  46.) 

'*  But  the  exceptions  to  the  rule  have  not  been  and  should 
not  he  so  far  extended  as  to  permit  such  testimony  in  a  ease 
where  it  can  have  no  bearing  whatever  on  the  issues ;  other- 
wise the  general  rule,  which  is  well  grounded,  would  l)e 
overthrown. 

"  In  the  case  before  us  it  did  not  tend  in  any  degree  what- 
ever to  the  establishment  or  support  of  plaintiflPs  cause  of 
action  to  show  that  the  defendant  had  knowledge  of  the 
dangers  incident  to  the  coupling  of  cars,  such  as  those  which 
were  the  occasion  of  plaintiff's  injury. 

"  It  follows  that  a  reversal  of  the  judgment  is  required  and 
M'e  need  not  consider  the  other  questions  presented. 

"  The  judgment  should  be  reversed." 

John  G.  Mllhurn  for  appellant. 

Ement  K.  ^Veaver  for  respondent. 

Parker,  J.,  reads  for  reversal. 

All  concur,  except  Potter  and  Vann,  J  J.,  not  voting. 

Judgment  reversed. 


Jacob  P.  Stocksdale,. Respondent,  v,  Walter  G.  Schuyler, 

Survivor,  etc.  Appellant. 

(Argued  December  7,  1891;  decided  December  22,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  24,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict  directed  by  the  court  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

T>e  Witt  C.  Brown  for  appellant. 

Steplien  B,  Jacobs  for  respondent 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Charles  A.  Post,  Respondent,  v,  William  A.  Simmons,. 

et  al.,  Appellants. 

(Argued  December  8,  1891;  decided  December  22,  1891.) 

Appeal  from  judgment  of  tlie  General  Term  of  tlie  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  15, 1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

Kvarts^  Choafe  t&  Beainan  for  appellants. 

J,  Laiujdon  Ward  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Chaklks   H.  Wilson,  Respondent,  v.  The  Brooklyn   Elb- 
vATEi)  Railroad  Company,  Appellant. 

(Argued  December  8,  1891;  decided  December  23,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  March  25, 
1890,  which  affirmed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  affirmed  an  order  denying  a  motion  for  a 
new  trial. 

Edward  IL  Rand,,  Jr,^  for  appellant. 

M,  L.  Towns  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

Hannah  C.  Brink,  Respondent,  v.  Guaranty  Mutual 
Accident  Association,  /  ppellant. 

(Argued  December  8,  1891;  decided  December  23,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
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made  December  27,  1889,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

Raphael  J,  Moses^  Jr,y  for  appellant. 

William  F,  O^NeiU  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

FsAiYK  B.  HoDGKiNs,  Eespoudcnt,  v.  Sarah  F.  Mkao, 

Appellant 

(Argued  December  8,  1891;  decided  December  28,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 

Court  of  Brooklyn,  entered  upon  an  order  made  March  21, 

.  1889,  which  affirmed  a  judgment  in  lavor  of  plaintiff  entered 

upon  a«  verdict,  and  affirmed  an  order  denying  a  motion  for  a 

new  trial. 

F.  E.  Dana  for  appellant. 

Henri  Pressprich  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


James  G.  Tinsley  et  al.,  Respondents,  v.  Paul  Weidinoeb, 

Appellant. 

(Argued  December  9,  1891;  decided  December  28,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  the  first  Monday  of  March, 
1890,  which  afflnned  a  judgment  in  favor  of  plaintiffs  entered 
upon  a  verdict  directed  by  the  court,  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

Edward  W.  S.  Johnston  for  appellant 
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Michud  H.  Cardozo  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affinned. 

Christopher  B.  Keooh  et  al.,  Appellants,  v.  FKRDiNAin)  B, 
MiNRATH,  Impleaded,  etc.,  Respondent. 

(Argued  December  9,  1891;  decided  December  28,  1891.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  February  14, 1890,  which  overruled  plaintifis'  exceptions 
and  directed  judgment  in  favor  of  defendant  entered  upon  an 
order  dismissing  the  complaint  on  trial. 

E.  J,  Myers  for  appellants. 

JF.  R,  Minrath  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


John  H.  Smtth,  Respondent,  v.  John  Satterleb  et  aL,  lyj*  S5 

Appellants. 

In  an  action  upon  a  disputed  claim  it  is  not  competent  for  plaintiff  to 
prove  an  offer  to  compromise  by  paying  a  specified  sum,  made  by 
defendant  for  the  purpose  of  procuring  a  settlement  of  the  controversy. 

(Argued  December  9,  1891;  decided  December  28,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Oourt  in  the  second  judicial  department,  entered  upon  an  order 
made  February  13,  1888,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee. 

The  following  is  the  opinion  in  full : 

"  The  complaint  alleged  an  indebtedness  on  the  part  of  the 
defendant  to  one  Lutz  for  services  rendered  and  his  assignment 
of  the  demand  to  tlie  plaintiff.  Tlie  answer  denied  any  indebt- 
edness to  Lutz,  and  averred  that  prior  to  tlie  assignment  of 
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Lutz's  alleged  claim  to  the  plaintiff  he  became  indebted  to  the 
defendants  in  a  sum  exceeding  the  amount  for  which  the 
plaintiff  demanded  judgment. 

"  It  was  not  disputed  on  the  trial  that  Lutz  rendered  the 
services  for  which  plaintiff  sought  to  recover,  nor  their  value. 
But  the  defendant  attempted  to  prove  that  Lutz  was  entrusted 
with  a  sum  of  money  due  one  Minshull,  then  an  engineer  on 
Lutz's  division ;  that  Lutz  converted  the  money  to  his  own  .use, 
and  thereafter  the  defendants  were  compelled  to  pay  Minshull 
such  amount. 

"  Whether  Lutz  did  or  did  not  receive  and  retain  the  money 
intended  for  Minshull  was  the  only  question  in  the  case. 

"  The  defendants'  evidence  tended  to  show  a  request  by 
Lutz  of  the  paymaster  for  Minshull's  money,  that  it  was  prop- 
erly counted,  put  in  an  envelope,  and  placed  on  the  desk  with 
the  other  pay  envelopes  which  were  taken  by  Lutz  to  the 
employes  on  his  division.  Lutz  denied  having  received  or 
asked  for  it. 

"  The  defendant  Satterlee  testified  that  Lutz  admitted  to 
him  that  he  received  the  money,  but  had  lost  it,  as  he  supposed, 
out  of  his  overcoat  pocket.  And  in  further  support  of  defend- 
ants' contention,  it  was  proved  that  Minshull  did  not  receive 
his  money  at  the  time  the  other  employes  on  the  division 
received  theirs,  but  that  it  was  paid  to  him  by  the  defendants 
about  eight  days  later  and  by  cheek. 

"  The  plaintiff,  against  defendants'  objection  and  exception, 
put  in  evidence  a  letter  written  over  a  year  after  this  action 
was  commenced,  of  which  the  following  is  a  copy  : 

'63  Broadway,  New  York,  Aj^ril  KJ/A,  1884. 
*  J.  IL  Smith,  Esq.  : 

*  Dear  Sir.  —  Yours  of  the  14th  inst.,  is  at  hand,  and  con- 
tents noted.  To  save  cost  and  stop  further  litigation,  we  are 
willing  to  send  you  our  check  for  fifty  ($50)  dollars  in  full 
liquidation  of  your  claim.     Please  let  us  hear  from  you. 

'  Yours,  etc., 

^  JOHN  SATTERLEE  &  CO.' 

"  The  defendants  then  moved  that  it  be  stricken  out,  but  the 
motion  was  denied  and  the  exceptions  thus  taken  are  assigned 
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for  error  on  this  review,  and  must  be  sustained  because  the 
letter  does  not  contain  an  admission  of  a  fact,  but  rather  an 
offer  of  compromise,  made  for  the  purpose  of  procuring  a 
settlement  of  a  pending  controversy.  {Laurence  v.  Ilopkins^ 
13  Johns.  288  ;  Warner  v.  Richmond^  3  Den.  58 ;  Draper  v. 
Ilatfiekl,  124  Ma^.  53.) 

"  We  cannot  agree  witli  the  learned  judge  at  General  Term 
that  the  judgment  should  not  be  reversed  because  the  admis- 
sion of  the  letter  could  not  have  affected  the  result.  It  is  not 
seen  how  this  court  can  determine  what  effect  it  had  on  the 
mind  of  the  referee  who  admitted  it  as  evidence,  and  then 
refused  to'strike  it  from  the  record.  Presumably  it  was  con- 
sidered in  connection  with  the  other  evidence  which  induced 
a  finding  favorable  to  the  plaintiff. 

"  The  judgment  should  be  reversed." 

T,  C.  Cranin  for  appellants. 

Frank  Cum^ky  for  respondent. 

Parker,  J.,  reads  for  reversal. 
All  concur. 
Judgment  reversed. 

IIarshaw  Scott,  Respondent,  v.  The  Pennsylvania  Rail- 
road Company,  Appellant 

■ 

In  an  action  to  recover  damages  for  injuries  received  while  crossing  defend- 
ant's  tracks,  it  appeared  that  plaintiff,  before  stepping  upon  the  first 
track,  looked  both  ways,  but  did  not  look  again  towards  tiie  west,  from 
which  direction  he  knew  a  train  was  due;  he  crossed  the  first  and  second 
tracks  and  walked  east,  between  the  second  and  third  tracks,  so  near  the 
latter  that  he  was  struck  by  said  train.  The  rumble  of  the  approaching 
train  was  distinctly  heard  by  other  people  in  the  vicinity.  Held,  that 
plaintiff  was  guilty  of  contributory  negligence. 

(Argued  December  10,  1891;  decided  December  28,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  14,  1890,  which  affirmed  a  judgment  in  favor  of 
the  plaintiff  entere<l  upon  a  verdict  and  affirmed  an  order  deny* 
ing  a  motion  for  a  new  trial. 
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The  following  is  the  opinion  in  full : 

"  We  think  this  judgment  must  he  reversed  upon  the  ground 
that  the  plaintiff's  negligence  contributed  to  his  injury. 

"  Plaintiff's  own  testimony  —  and  there  is  no  other  in  his 
favor  in  this  respect  —  is  that  he  looked  both  ways  just  before 
he  stepped  upon  the  first  track,  and  looked  no  more  towards 
the  west,  from  which  direction  he  knew  the  express  train  was 
then  about  due  and  would  pass  without  stopping  ujjon  the 
third  track.  lie  turned  his  footsteps  toward  the  east  and  pn>- 
ceeded  diagonally  with  respect  to  the  tracks,  with  his  back 
toward  the  west,  crossed  the  first  and  second  tracks,  walked 
between  the  second  and  third  tracks,  not  upon  the  third 
track,  but  so  near  it  that  the  train  coming  up  from  behind 
him  struck  him  and  threw  him  upon  the  pilot  of  the  loci>- 
motive.  lie  had  on  a  heavy  ulster  overcoat,  with  the  col- 
lar turned  up  alx)ut  his  neck  and  ears.  It  is  true  that  it 
was  about  half  an  hour  before  sunrise  and  a  foggy  morning. 
But  the  air  was  still  and  the  rumble  of  the  coming  train  was 
distinctly  heard  by  others.  Irrespective  of  the  question  of 
defendant's  negligence  we  think  the  plaintiff  was  negligent  in 
that  he  omitted  to  keep  his  eyes  and  ears  properly  alert« 
regard  being  had  to  the  dangers  of  the  situation  known  to 
him.  If  he  had  again  looked  toward  the  west  before  he  came 
so  near  the  third  track  as  to  be  within  the  stroke  of  a  train 
passing  upon  it  he  probably  would  have  seen  the  train  in  time 
to  avoid  it.  To  enter  this  known  place  of  danger  and  to  con- 
tinue to  walk  in  it  without  again  looking  to  see,  or  listening 
to  hear,  whether  any  train  was  approaching  from  behind  him, 
seems  to  us,  under  the  circumstances,  to  be  inexcusable. 

'"  The  judgment  should  be  reversed  and  a  new  trial  granted^ 
with  costs  to  abide  event." 

Onborft  E,  Bright  for  appellant. 

Austin  (t,  J^o,r  for  respondent. 

Per  curiam  opinion  for  reversal. 

All  concur,  except  Follett,  Ch.  J.,  not  sitting. 

Judgment  reversed. 
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Albert  J.  Riss,  Respondent,  v.  Daniel  Messmobe,  Appellant. 

(Argued  December  10,  1891;  decided  December  28,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Conrt  of  the  city  of  New  York,  entered  upon  an  order  made 
February  6,  1890,  which  modified  and  affirmed  as  modified  a 
judgment  in  favor  of  plaintiff,  entered  upon  the  report  of  a 
referee. 

Moody  J5.  Smith  for  appellant. 

Charles  S.  Milfer  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Spencer  Kellogg  et  al.,  Respondents,  v.  George  Farquhar, 

Jr.,  et  al..  Appellants. 

(Argued  December  11,  1891;  decided  December  28,  1891.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  1,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit  without  a  jury. 

BaeJcuH  W.  Huntington  for  appellants. 

Spejicer  Clinton  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


William  IL  Hussey,  Respondent,  v.  Weeks  W.  Culver  et  al., 

Appellants. 

(Argued  December  11,  1891;  decided  December  23,  1891.) 

Appeal  from  judgment  of  tlie  General  Tenn  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
SicKELs  — Vol.  LXXXV.         86 
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made  March  14,  1890,  wliicli  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Tenn. 

D,  Edgar  Anthony  for  ap})ellants. 

George  C.  Lay  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  alfirmed. 


JoiiANN  Reichel,  Respondent,  r.  The  New  York  Centrai* 
AND  Hudson  River  Railroad  Company,  Appellant. 

Plaintiff,  a  laborer 4n  defendant's  employ,  was  engaged  in  shoveling  ashes 
from  a  pit  between  the  rails.  In  attempting  to  get  out  of  the  pit  as  a 
locomotive  approached,  he  was  struck  by  it  and  injured.  Near  the  pit 
was  a  water-plug  so  arranged  that  a  locomotive,  discharging  ashes  into 
tlie  pit,  could  at  the  same  time  take  water.  The  court  submitted  the 
question  to  the  jury  as  to  whether  the  relative  position  of  the  water-plug 
and  the  stopping  place  on  the  ash-pit  was  an  improper  and  negligent 
construction.     Ildd,  error. 

Defendant  provided  two  employes  for  locomotives  running  to  the  ash-pit 
and  water-plug.  IhUi,  that  negligence  could  not  be  imputed  to  it  from 
the  fact  that  but  one  of  these  employes  was  on  the  locomotive  at  the 
time  of  the  accident,  and  that  a  refusjil  to  so  charge  was  error. 

(Argued  December  4.  1891;  decided  January  20,  1892.) 

Appeal  from  judgment  of  the  (Tcneral  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  in  favor  of  plaintiff,  entered 
upon  an  order  made  November  17,  18S7,  wliicli  overruled 
defendant's  exceptions  and  directed  judgment  on  a  verdict. 

The  following  is  the  opinion  in  full : 

"  This  action  was  brought  by  an  employe  against  his 
employer  to  recover  damages  for  a  personal  injury  occasioned 
by  the  negligence  of  a  co-employe.  The  accident  occurred  in 
the  yard  of  the  West  Shore  IJailway  at  Buffalo,  while  that 
corporation  wa8  in  the  hands  of  receivers.  Afljerwards,  the 
defendant  became  the  lessee  of  their  railway  and  a^umed  the 
liabilities  of  its  receivers. 
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"The  gravamen  of  the  complaint  is  that  the  receivers  neg- 
ligently employed  an  unskillful  and  careless  servant,  whose 
negligent  conduct  on  the  occasion  in  question  caused  the  injury. 
The  negligence  of  tlie  receivers  is  set  forth  in  the  following 
language : 

"^Tliat  on  or  about  the  7th  day  of  May,  1885,  the  said 
receivers  of  said  railway  so  negligently  and  carelessly  conducted, 
directed  and  managed  said  railway  and  their  employes,  and 
employed,  engaged  and  continued  in  their  service  upon  said 
railway,  unskillful,  incompetent  and  unlearned  workmen, 
known  to  said  receivers,  or  of  which  they  had  means  of  knowl- 
edge, whereby  the  injury  was  occasioned.     *     *    *.' 

" '  That  said  injuries  were  caused  solely  and  by  reason  of 
the  negligent  and  careless  directions  and  management  of  said 
railroad  and  the  employes  by  said  receivers,  and  the  negligent 
and  careless  employment  of  unskillful,  unlearned,  reckless, 
incompetent  and  worthless  workmen  in,  about  and  upon  said 
locomotives,  yards,  tracks,  dangerous  machinery,  etc.,  and  in 
the  operation  thereof,  at  their  instance,  and  with  full  knowl- 
■edge  or  means  of  knowledge  of  said  receivers.'  Will)er 
C  Sartwell,  the  engineer  in  charge  of  the  locomotive  at  the 
time  of  the  accident,  wa.s  the  only  employe  whose  skill  and 
care  the  plaintiff  attempted  to  impeach  on  the  trial,  and  the 
only  negligence  imputed  to  him  a«  a  cause  of  the  accident  was 
that  he  approached  the  ash-pit  with  his  locomotive  without 
ringing  its  bell. 

"Whether  it  was  rung  was  a  disputed  question  of  fact,  and 
so  was  the  issue  whether  Sartwell  had  previously  been  unskill- 
ful and  reckless  in  moving  locomotives  in  the  yard,  to  the 
knowledge  of  his  superior  officers,  or  so  frequently  and  under 
such  circumstances  that  it  was  negligent  in  them  not  to  have 
known  of  his  conduct. 

"  Whether  the  court  erred  in  submitting  these  questions  to 
the  jury,  or  in  the  instructions  by  which  they. were  submitted, 
need  not  be  considered,  as  we  think  a  new  trial  must  be  granted 
for  an  instruction  relating  to  another  branch  of  the  case.  The 
court  said :  '  It  is  claimed  by  the  plaintiff  that  the  negligent 
and  improper  construction  of  the  defendant's  track,  and  the 
relative  position  of  the  water-plug,  and  the  stopping  place  on 
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the  ash-pit,  was  an  improper  and  negligent  construction  of  it- 
It  is  for  you  to  say  whether  that  is  so.' 

"  To  this  instruction  the  defendant  took  an  exception  and 
asked  in  various  forms  the  court  to  instruct  the  jury  that  there 
was  no  evidence  which  would  authorize  them  to  find  that 
the  yard  was  improperly  or  negligently  constructed,  which 
was  refused,  and  an  exception  taken.  In  tliis  we  think  the 
court  erred.  At  the  time  of  the  accident  there  was  in  the 
defendant's  yard  at  Buffalo,  a  round-house,  with  stalls  or  com- 
partments for  twenty  locomotives,  which  faced  east,  and 
immediately  in  front,  partly  within  and  partly  without  the 
segment  of  the  circle  occupied  by  the  building  is  a  turn-table, 
from  which  four  tracks  extended  easterly,  and  were  connected 
by  switches  with  various  tracks  in  the  yard.  Track  No.  1  was 
known  as  the  ash-pit  track ;  No.  2,  as  the  turn-table  and  yard 
track ;  No.  3,  as  the  coal  track ;  No.  4,  as  the  back  track. 
One  hundred  and  twenty  feet  east  of  the  turn-table,  and 
between  the  rails  of  track  No.  1,  there  was  an  excavation  one 
hundred  and  seventy  feet  in  length  and  from  three  to  four 
feet  in  depth,  called  an  ash-pit,  into  which  ashes  from  the  loco- 
motives were  dumped,  and  afterwards  shoveled  out  and  carried 
away.  Twenty-nine  feet  east  of  the  east  end  of  this  pit  there 
was  a  water-plug,  from  which  water  for  the  locomotives  was 
taken,  and  also  water  to  cool  the  ashes  in  the  pit  Further 
east  this  track  curved  to  the  right. 

"  When  a  locomotive  headed  west  towards  the  round-house 
fitops  opposite  to  this  plug  to  take  water,  it  covers  twenty-five 
or  thirty  feet  of  the  east  end  of  the  ash-pit,  and  water  was 
taken  and  ashes  dumped  at  the  same  time.  Aftem^ards  the 
locomotive  was  moved  by  the  power  of  its  accumulated  steam 
into  the  round-house. 

"  It  was  the  custom  of  the  defendant  to  give  water  to  their 
locomotives  which  were  going  into  the  round-house,  and  free 
them  from  ashes,  in  the  way  described.  Before  April  30, 
1885,  the  plaintiff  had  never  been  employed  about  a  railroad, 
but  on  the  date  mentioned  he  hired  to  the  receivers  of  the 
West  Shore  Company  to  work  as  a  common  laborer  in  the 
Buffalo  yard,  lie  was  hired  by  Henry  Conrad,  who  was 
sworn  as  a  witness  for  the  plaintiff,  and  testified  :  '  I  hired  this 
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man  ReicheL  lie  understood  the  kind  of  work  he  was  to  do. 
He  was  to  go  shoveling  these  things  and  do  work  around  the 
round-house.  He  went  to  work  with  the  other  men,  and  was 
doing  tliis  wrecking  off  and  on  to  the  day  of  the  accident.  I 
had  eight  or  ten  men  in  my  employ  at  that  time.  I  saw  this 
man  Reichel  there ;  he  is  a  fairly  intelligent  man,  appears  to 
know  his  business,  and  to  be  able  to  attend  to  it.'  The 
plaintiff  testified  that  Conrad  notified  him  to  look  out  for  the 
locomotives. 

"  On  the  7th  of  May,  1885,  the  plaintiff  was  engaged  in 
ghoveling  ashes  from  the  east  end  of  this  pit,  and  seeing  a 
locomotive  approaching  from  the  east,  attempted  to  get  out  of 
the  pit,  but  he  was  caught  and  his  left  leg  cmshed  by  the 
wheels  of  the  locomotive,  so  that  amputation  was  necessary. 
Frank  Brenning,  who  was  at  work  in  the  pit  with  the  plain- 
tiff, lay  down,  upon  the  approach  of  the  locomotive,  and  was 
not  injured.  The  only  evidence  of  negligent  construction  of 
the  defendant's  yard  was  in  the  nearness  of  the  water-plug  to 
the  ash-pit. 

^'  It  was  shown  by  undisputed  evidence  that  the  usual  mode 
of  freeing  locomotives  of  their  ashes  before  taking  them  into 
the  round-house  was  by  means  of  ash-pits  like  the  one  in  use 
in  this  yard,  and  we  do  not  think  the  jury  should  have  been 
instructed  that  they  might  find  that  the  yard  was  improperly 
constructed  on  the  simple,  isolated  fact  that  the  ash-pit  and 
water-plug  were  so  located  that  a  locomotive  could  take  water 
and  be  freed  from  its  ashes  at  the  same  time. 

At  the  time  of  the  accident,  and  for  a  few  months  previous 
thereto,  but  one  person,  Sartwell,  the  engineer,  was  on  the 
locomotive.  Some  discussion  occurred  between  the  court  and 
counsel,  after  the  charge  had  been  delivered,  as  to  whether  the 
defendant  could  be  found  liable  because  a  second  man  was  not 
on  the  locomotive  at  the  time  of  the  accident 

"Among  other  requests,  the  following  was  preferred, 
declined,  and  an  exception  taken :  '  I  ask  the  court  to  charge 
that,  the  evidence  being  undisputed,  that  in  the  performance 
of  the  work  in  the  shop  yard,  in  the  operation  of  the  road,  that 
the  engines  were  always  operated  by  one  hostler,  and  that 
such  method  liad  been  found  sufficient  in  the  business  of  the 
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road  up  to  the  time  of  the  injury.  The  jury  cannot  consider 
the  fact  that  there  waa  but  a  hostler,  and  not  also  a  helper,  on 
the  engine  with  him,  as  a  ground  for  finding  that  the  receivers 
failed  to  furnish  a  sufficient  number  of  men  to  run  the  engine 
and  operate  it  properly.' 

'*'  Philip  Sauer,  a  witness  who  testified  in  behalf  of  the 
plaintiff,  said :  '  I  saw  Mr.  Reichel  after  the  accident  happened. 
They  had  taken  him  out  and  were  putting  him  on  the  engine 
to  take  him  up  to  the  city.  Mr.  Sartwell  was  in  chai^  of 
that  engine.  I  know  Mr.  Sartwell ;  he  was  working 
with  me ;  I  was  helping  him.  He  was  a  hostler  on  running 
engines  in  and  out  there.  I  had  assisted  him  not  more  than 
a  week.'     *     *     * 

" '  I  was  helping  Sartwell.  Seventy-nine  wae  the  number  of 
the  engine  that  caused  the  injury  to  this  plaintiff.  I  was  in 
the  round-house  at  the  time  of  the  accident  That  is  about 
two  hundred  feet  away.'     *     *     * 

" '  I  was  on  this  particular  engine,  No.  79,  during  the  time 
that  it  came  up  to  the  switch.  I  do  recollect  the  circumstance 
whether  or  not  the  bell  was  ringing  on  that  engine.  I  wouldn't 
say  positively  whether  she  stopped  at  the  water-plug.  I  got 
off  the  engine  at  the  switch,  and  I  wouldn't  go  up  that  track 
to  the  round-house.  I  would  go  around  back  of  the  round- 
house and  up  into  the  round-house,  but,  of  course,  I  didn't  go 
up  the  other  track  until  after  he  started  with  the  engine.  It 
was  moving  when  I  left  it  at  the  switch,  and  couldn't  see  it 
any  more  after  I  walked  ten  feet.' 

" '  At  the  time  I  jumped  off  this  engine  at  the  switch,  I 
didn't  see  it,  except  for  about  ten  feet.  I  then  lost  sight  of  it 
and  went  around  to  the  round-house.  To  get  to  the  round- 
house it  didn't  take,  but  I  should  say,  a  moment  or  two.' 

"  The  defendant  did  not  negligently  fail  to  provide  this 
locomotive  with  two  employes,  for  the  undisputed  evidence  is 
that  Sartwell  was  employed  as  the  engineer  and  Sauer  as  his 
helper.  The  fact  that  the  helper  did  not  ride  on  the  loco- 
motive on  its  trip  from  the  switch  to  the  round-house,  was  not, 
so  far  as  is  disclosed  by  the  evidence,  the  fault  of  the  defend- 
ant, but  of  Sartwell  or  of  Sauer,  both  of  whom  were  co-em- 
ployes with  the  plaintiff.     The  defendant  was  entitled  to  have 
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the  jury  instructed  that  negligence  could  not  be  found  from 
the  fact  that  but  one  person  was  on  the  locomotive  at  the  time 
of  the  accident. 

"  The  judgment  must  be  reversed  and  a  new  trial  granted^ 
with  costs  to  abide  the  event." 

James  F.  Gluek  for  appellant. 

K  C.  Spnujne  for  respondent. 

FoLLETT,  Ch.  J.,  reads  for  reversal. 
All  concur. 
Judgment  reversed. 


Ekastus  H.  Barnes,  Respondent,  v,  Walteb  P.  Denslow 

et  al.,  Appellants. 

(Argued  December  7,  1891;  decided  January  20,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  14, 1890,  which  modified  and  aflirmed  as  modified 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  verdict  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

Van  Buren  Deiislmo  for  appellants. 

N,  B.  Hoxie  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


« 

Joseph  P.  Toms,  Respondent,  v.  IIenby  Greenwood  et  al., 

Appellants,  et  al..  Respondents. 

(Argued  December  16,  1891;  decided  January  20,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  made  April  9, 1890,  which  denied 
a  motion  for  a  new  trial  and  affirmed  an  interlocutory  judg- 
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tnent,  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

Simon  Fleischmann  for  appellant 

Framk  C.  Ferguson  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Van  Allen  Pdgsley  et  al.,  Kespondents,  v,  John  Devun, 

Appellant. 

(Submitted  December  16,  1891;  decided  January  20,  1892.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  April  20, 
1890,  which  affirmed  a  judgment  in  favor  of  plaintiffs,  entered 
upon  a  verdict  and  affirmed  an  order  denying  a  motion  for  a 
new  trial. 

Horace  Graves  for  appellant. 

Edward  F.  Brown  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed. 


Philip  Goeklitz,  Appellant,  v.  Charles  Malawista  et  aL^ 

Kespondents. 

(Argued  December  13,  1891;  decided  January  20,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  14,  1890,  directing  judgment  in  favor  of  defend- 
ants upon  a  case  submitted  under  section  1279  of  tlie  Code  of 
Civil  Procedure. 

E.  EUery  Aiyderson  for  appellant. 
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A.  Stem  for  respondents. 

Agree  to  aflSrm ;  no  opinion. 

All  concur. 

Judgment  affinned. 


Fbanois  Dougherty  et  al.,  Respondents,  v.  Henby  J. 

McGucKiN,  Appellant. 

(Argued  December  23,  1891;  decided  January  20, 1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
March  6,  1890,  which  affirmed  a  judgment  in  favor  of  plain- 
tiffs entered  upon  the  report  of  a  referee. 

Daniel  P.  Mahony  for  appellant. 

Sector  M,  Hitchings  for  respondents^ 

Agree  t«)  affirm ;  no  opinion 

All  concur. 

Judgment  affirmed. 


RiOHABD  PiGGOTT,  Refepondout,  -y.  Lynn  H.  Hanchbtt, 

Appellant 

(Submitted  December  28,  1891;  decided  January  20,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  27,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

TFm.  l£uUen  for  appellant. 

Oeorge  J.  Greenfield  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Jaoob  Kent,  Respondent,  v.  Jacob  Grouse,  Appellant. 

(Submitted  December  23,  1891 :  decided  January  20,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
•Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  29,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

M.  M.  Waters  for  appellant. 

Franldin  Pierce  for  respondent. 

Agree  to  affirm ;  no  opinion* 
All  concur. 
Judgment  affirmed. 

Mary  J.  Odell,  Respondent,  v.  The  New  York  Elevated 
Railroad  Company  et  al.,  Appellants. 

While,  for  land  taken  by  an  elevated  railroad  company,  the  full  market  value 
must  be  paid  without  deduction  for  benefits,  in  considering  the  ques- 
tion as  to  damages  caused  by  the  road  to  lands  not  taken,  or  to  the  prop- 
erty rights  of  an  abutting  owner  in  the  streets  through  which  its  road 
runs,  its  advantages  and  disadvantages,  benefits  and  injuries  must  be 
considered,  and  if  the  benefits  equal  or  exceed  the  injuries,  no  damages 
(Can  be  awarded. 

<Argued  October  9, 1891;  decided  January  26,  1892.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Court 
of  Common  Pleas  of  the  city  and  county  of  New  York,  entered 
upon  an  order  made  November  8,  1889,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
.court  on  trial  at  Special  Term. 

This  was  an  action  to  restrain  the  operation  of  an  elevated 
railroad  in  a  street  in  New  York  city,  upon  which  premises 
owned  by  plaintiff  abutted,  and  to  recover  damages. 

The  opinion  is  given  in  full. 

"  The  judgment  appealed  from  awards  $1,200  damages,  and 
enjoins  the  defendants  from  the  further  maintenance  and 
operation  of  their  elevated  railway  in  front  of  the  plaintiJFs 
premises,  unless  within  a  time  fixed  they  pay  to  the  plaintiff 
the  sum  of  $4,000,  tlie  value  of  the  easement  appurtenant  to 
the  premises. 
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"In  submitting  the  case  npon  the  trial,  the  defendants' 
counsel  requested  the  court  to  find  that  ^The  depreciation 
caused  by  the  elevated  road  in  the  rentals  of  the  living  apart- 
ments of  said  building  is  less  than  the  appreciation  or  increase 
caused  by  the  elevated  road  in  the  rentals  of  the  store  or  first 
floor  of  said  building.'  This  request  was  refused  as  irrelevant, 
and  the  exception  taken  by  the  defendants  to  such  refusal  pre- 
sents the  only  question  which  we  are  here  called  upon  to  deter- 
mine. The  evidence  was  of  such  a  character  as  to  permit  the 
finding  asked  for.  The  refusal  of  the  court  as  '  irrelevant ' 
leads  us  to  conclude  that  it  was  supposed  that  the  appreciation 
or  increase  of  the  rental  value  caused  by  the  road  could  not  be 
considered  in  determining  the  amount  of  damages  that  should 
be  awarded.  The  question  of  benefits  has  been  recently  con- 
sidered in  the  case  of  Newmam.  v.  M.  E.  R.  Co.  (118  N.  Y. 
618),  and  in  Bohra  v.  M,  E.  H.  Co,  (Govt  of  Appeals  decisions, 
Jan.  20,  1892),*  in  which  it  was  lield  that  as  to  land  taken  by 
the  railroad  company  the  full  market  value  must  be  paid  witli- 
out  deduction  for  benefits.  But  as  to  the  effect  of  the  road 
upon  lands  not  taken,  its  advantages  and  disadvantages,  bene- 
fits and  injuries  must  be  considered,  and  if  the  benefits  equal 
or  exceed  the  injuries,  no  damages  can  be  awarded. 

"  We  have  carefully  examined  the  case  for  the  purpose  of 
determining  whether  the  trial  court  considered  or  made  allow- 
ance for  the  benefits,  but  are  unable  to  find  any  ruling  which 
satisfies  us  tliat  the  question  of  benefits  was  determined. 

"  The  other  questions  presented  by  the  record  have  already 
been  disposed  of.  {Pajypenheim  v.  M.  E.  B.  Co,^  128  N.  Y. 
436.) 

"  The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  final  award  of  costs." 

Brai/nard  ToUes  for  appellants. 

Cha/rles  Gibson  Bennett  for  respondent. 

Haight,  J.,  reads  for  reversal 
All  concur. 
Judgment  reversed. 

♦  129  N.  Y.  576. 
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Mabt  J.  Morgan,  Respondent,  v.  The  New  York  and  Mas- 
SAOHUSETTB  Bailwat  Comfany,  Appellant. 

In  an  action  under  the  General  Railroad  Act  (§  18,  chap.  140,  Laws  of 
1850,  as  amended  by  chap.  95,  Laws  of  1890),  to  recover  the  amount  of 
an  award  for  land  taken  for  railroad  purposes,  it  appeared  that  defend- 
ant was  the  successor  of  the  P.  &  E.  R.  R.  Co.,  that  the  original  order 
confirming  the  commissioners'  report  was  delivered  by  the  counsel  for 
that  company  to  the  county  clerk,  and  was  copied  at  full  length  in  a 
book  indorsed  P.  &  £.  R.  R.  Co.  orders,  with  the  words  "entered  and 
recorded  "  at  the  end  thereof.  Defendant  claimed  that  the  order  should 
have  been  recorded  in  the  book  of  deeds,  and  that  the  recording  of  the 
original  order,  instead  of  a  certified  copy  thereof,  was  not  in  compliance 
with  the  law^.  Held,  untenable;  that  there  was  a  substantial  compliance 
with  the  statute,  and  defendant,  having  caused  the  order  to  be  recorded 
as  it  was,  it  would  not  be  permitted  to  object. 

(Subndtted  October  80,  1891 ;  decided  January  26,  1892.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  9,  1889,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court. 

This  action  was  brought  to  recover  the  amount  of  an  award 
for  lands  of  plaintiff  taken  by  defendant  for  railroad  purposes. 

The  following  is  the  opinion  in  full : 

**  The  question  presented  upon  this  appeal  is  whether  tlie 
evidence  showed  conclusively  that  the  provisions  of  section  18 
of  the  Greneral  Eailroad  Act  had  been  complied  with,  so  as  to 
establish  a  debt  against  the  defendant  for  the  amount  of  an 
award  made  in  a  proceeding  instituted  by  the  defendant  to 
acquire  lands  of  the  plaintiff  for  railroad  purposes. 

"  We  decided  in  the  case  of  Lent  against  the  same  defend- 
ant,* at  this  term  of  the  court,  that  it  was  essential  to  consti- 
tute a  cause  of  action  against  a  railroad  corporation  for  the 
amount  of  an  award  for  la:id  taken  for  railroad  purposes,  that 
it  should  be  alleged  in  the  complaint  that  the  final  order  con- 
firming the  commissioners'  report,  or  a  certified  copy  thereof, 
had  been  recorded  at  full  length  in  the  clerk's  office  of  the 
county  where  the  land  was  situated,  and  until  that  act  was 
performed,  there  was  no  debt  against  the  company. 

*AnU,  page  504. 
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^'  The  complaint  in  this  action  contained  such  an  allegation 
which  the  answer  denied,  and  the  issue  thus  raised  was  the 
only  one  considered  at  the  trial. 

"  The  question  is  no  longer  one  of  general  importance  as 
the  amendment  of  the  Code  in  1890  has  established  a  new 
proceeding  for  the  taking  of  lands  under  the  power  of  eminent 
domain,  and  the  laws  as  they  existed  prior  to  that  time  have 
been  repealed.     (Laws  of  1890,  chap.  95.) 

"  We  are  of  the  opinion  that  there  was  in  this  case  a  sub- 
stantial compliance  with  the  statute.  The  defendant  was  the 
successor  of  the  Poughkeepsie  and  Eastern  Railroad  Company, 
and  it  appeared  that  the  real  estate  was  situated  in  Dutchess 
county,  and  the  proceeding  was  instituted  and  brought  before 
the  court  in  that  county. 

"  The  original  order  confirming  the  report  signed  by  the 
justice  who  presided  at  the  court  which  granted  it,  was,  by  the 
counsel  for  the  railroad  company,  delivered  to  the  county 
clerk,  and  the  expense  of  entering  and  recording  it  charged  to 
him. 

"  It  was  copied  at  full  length  into  a  book  kept  by  the  clerk 
in  his  oflSce,  indorsed  '  Poughkeepsie  &  Eastern  R.  R.  Co., 
orders,'  and  at  the  end  of  the  order,  made  by  the  clerk  who 
copied  it  into  the  book,  were  the  words '  Entered  and  recorded 
August  18,  1888.' 

"  The  appellant  contends  that  this  was  not  such  a  recording 
as  required  by  the  statute  for  two  reasons : 

"  First.  That  the  order  should  have  been  recorded  in  the 
book  of  deeds. 

"  Second.  That  the  recording  of  the  original,  instead  of  a 
certified,  copy  did  not  comply  with  the  law. 

Final  orders  in  proceedings  taken  to  acquire  title  to  land 
under  the  power  of  eminent  domain  are  statutory  conveyances 
of  real  estate,  and  the  first  objection  might  have  some  founda- 
tion in  the  provision  of  the  general  recording  act  if  the  rights 
of  a  subsequent  purchaser  in  good  faith  of  the  same  real 
estate,  or  a  portion  thereof,  were  involved. 

"  But  in  this  case  the  final  order  was  delivered  to  the  county 
clerk  by  the  defendant,  and  it  caused  it  to  he  recorded  at  full 
length  in  the  book  referred  to,  and  it  cannot  now  be  permitted 
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to  claim  that  such  act  was  not  a  snbfitantial  compliance  with 
the  statute,  and  created  a  debt  from  it  to  the  land  owner. 

"  The  second  objection  is  without  merit  Becording  the 
original  order,  which  remained  on  file  in  the  same  office,  was 
a  substantial  compliance  with  the  statute.  The  defendant 
caused  that  act  to  be  done  and  cannot  now  be  allowed  to  deny 
its  efficacy.  The  order  confirming  the  report  was  made 
August  13,  1888,  and  affirmed  by  order  of  the  General  Term 
February  14,  1889.  Tliis  action  was  commenced  in  March, 
and  tried  in  July,  1889. 

"There  is  no  suggestion  in  the  answer,  and  no  evidence 
on  the  trial,  that  the  defendant  intended  or  desired  to  abandon 
the  proceeding,  and  its  rights  have  not  been  prejudiced  or 
abridged. 

"  Tlie  defense  was  without  merit,  and  the  judgment  should 
be  affirmed." 

Robert  F,  Wilkinsoii  for  appellant. 

ITordce  D,  Ilufcut  for  respondent. 

Bbown,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affii*med. 


Fbederick  N.  Smith,  as  Receiver,  etc.  Appellant,  v.  Kosalib 

Hahn  et  al..  Respondents. 

(Argued  January  20,  1892;  decided  February  9,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  10,  1890,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

George  A.  Steams  for  appellant. 

James  T.  Olwell  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Wmlson  S.  Tifft,  Eespondent,  v.  Thb  City  of  Buffalo^ 

Appellant. 

(Submitted  January  21,  1892;  decided  Februaiy  9, 1892.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  Buffalo,  made  November  19,  1889,  which  reversed 
a  judgment  in  favor  of  defendant,  entered  upon  a  decision 
of  the  court  on  trial  without  a  jury,  and  granted  a  new  triaL 

W.  F.  Worthington  for  appellant. 

CrUes  E,  Stihoell  for  respondent 

Agree  to  affirm  and  for  judgment  absolute  against  defendant 
on  stipulation ;  no  opinion. 
All  concur. 
Order  affirmed  and  judgment  accordingly. 


Joseph  Levi  et  aL,  Respondents,  v.  Edward  S.  Newhall 

et  aL,  Appellants. 

(Argued  January  21,  1892;  decided  February  9, 1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
March  4,  1890,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  ref  erea 

Oalen  R.  Hitt  for  appellants. 

A,  J.  Simpson  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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188  ivr  MiLO  A.  Daniels,  Kespondent,  v.  Joseph  W.  Smith, 

188    fl51  A  1, 

Appellant 

Although  a  finding  of  fact  by  a  referee  is  wholly  unsustained  by  evidenoe^ 
if  not  excepted  to,  no  legal  question  is  presented  which  the  court  may 
pass  upon. 

An  exception  in  terms  to  the  referee's  conclusion  of  law  cannot  avail  the 
party  excepting,  if  such  conclusion  was  required  by  the  findings  of  fact 
on  which  it  was  based. 

Upon  a  trial  before  a  referee  defendant  presented  requests  to  find,  which 
were  refused.  He  thereupon  excepted  as  follows:  Defendant  separately 
excepts  "  to  the  refusal  of  the  referee  to  find  each  of  the  several  seventeen 
conclusions  submitted  to  the  referee  by  the  said  defendant  so  far  as  the 
referee's  conclusions  are  not  in  conformity  therewith."  Eieldt  that  such 
exception  was  not  sufficiently  definite  and  specific  to  present  a  question 
for  review. 

(Argued  January  21,  1892;  decided  February  9,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  September  16, 1889,  which  affirmed  a  judgment  in  favor 
of  plaintiflE  entered  upon  the  report  of  a  referee. 

The  following  is  the  opinion  in  full : 

^^  The  complaint  alleged  an  indebtedness  on  the  part  of  the 
defendant  for  goods  sold,  services  rendered,  money  loaned  and 
a  balance  due  from  the  proceeds  of  a  saw-mill  owned  bj  the 
defendant  and  operated  by  the  plaintiff  under  an  agreement 
that  he  should  have  one-half  of  the  earnings  thereof  for  his 
services.  The  answer  put  in  issue  the  allegations  of  the  com* 
plaint,  set  up  a  counter-claim  and  prayed  for  an  accounting  of 
the  business  done  at  the  saw-mill. 

"  The  referee  found  in  favor  of  the  plaintiff  in  the  sum  of 
$570.79,  and  his  findings  come  to  us  approved  by  the  General 
Term. 

"  The  appellant,  however,  seeks  to  press  upon  our  attention 
Bis  claim  that  the  referee  erred  in  his  first,  third  and  tenth 
findings  of  fact,  in  that  tliere  is  no  evidence  to  support  them. 
But  his  exceptions  do  not  permit  their  review.  Where  a  find- 
ing of  fact  is  wholly  unsustained  by  evidence,  it  is  deemed  a 
ruling  on  a  question  of  law  which,  if  excepted  to,  presents  a 
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legal  question  which  tliis  court  may  pass  upon.  {Halpin  v. 
Phenix  Insurance  Company^  118  N.  Y.  165.) 

"  The  defendant  did  not  except  to  either  of  the  findings  of 
which  he  complains.  He  did  except  in  terms  to  the  referee's 
conclusion  of  law,  bnt  that  exception  cannot  avail  him  because 
it  was  required  by  the  findings  of  fact  on  which  it  was  based. 
Nor  can  he  call  in  question  the  refusal  of  the  referee  to  find 
as  requested  by  him,  because  not  properly  excepted  to.  His 
only  exception  in  that  regard  is  as  follows : 

" '  The  defendant  also  separately  excepts  to  the  refusal  of 
the  referee  to  find  each  of  the  several  seventeen  conclusions 
submitted  to  the  referee  by  the  said  defendant  so  far  as  the 
referee's  conclusions  are  not  in  conformity  therewith.' 

"  An  exception  thus  taken  is  not  sufficiently  definite  and 
specific  to  present  a  question  for  review.  {Newell  v.  Doty^  33 
N.  T.  83 ;  Ward  v.  Craig,  87  id.  550.) 

The  other  exoeptions  to  which  our  attention  is  directed,  have 
reference  to  the  admission  of  testimony  to  which  the  defend- 
ant  objected  on  the  ground  that  the  plaintiff  was  attempting 
to  show  the  contents  of  a  written  order  by  parol,  and  a  subse- 
quent refusal  to  strike  out  the  testimony  objected  to  and 
similar  testimony  of  other  witnesses  not  objected  to  on  the 
same  ground.  The  plaintiff  testified  without  objection  that 
October  1,  1873,  the  defendant  asked  him  for  a  loan  of  $150 
for  three  days ;  that  one  Clark  was  owing  him  that  amount  for 
house  rent,  and  he  gave  the  defendant  an  order  on  Clark  for 
such  amount,  who  gave  him  the  money.  Subsequently  the 
defendant  paid  $60  on  account  of  the  loan,  the  balance  remain- 
ing unpaid  at  the  time  of  the  trial.  No  motion  was  made  to 
strike  out  this  testimony  until  after  the  evidence  was  all  in. 
The  defendant  instead  attempted  to  controvert  it.  He  testi- 
fied that  he  had  no  recollection  of  such  a  transaction,  while 
Clark  asserted  positively  that  he  never  received  such  an  order 
and  did  not  give  the  defendant  any  money.  In  rebuttal,  the 
plaintiff  called  Mrs.  Daniels,  who  testified  that  she  was  present 
when  the  plaintiff  gave  Smith  the  order  for  $150.  Then,  for 
the  first  time,  the  objection  now  assigned  for  error  was  made. 
No  motion  was  made  in  that  connection  to  strike  out  all  the 
eridence  in  the  case  relating  to  that  subject,  and  it  was  not, 
SicKELs— YoL.  LXXXV.        88 
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therefore,  legal  error  for  the  court  to  receive  this  further  testi- 
mony on  a  subject  with  reference  to  which  the  defendant^e 
witnesses  had  testified  fully,  even  should  it  be  conceded  that 
were  the  circumstances  otherwise  the  objection  would  have 
been  well  taken.  But  the  admission  of  tlie  evidence  can  be 
supported  on  otlier  grounds.  Ko  recovery  was  sought  to  be 
had  on  the  order.  It  was  collateral  merely.  The  plaintiff 
testified  to  the  loan  of  money.  The  manner  in  which  it  waa 
obtained  for  tlie  defendant  he  describes  as  accomplished  by 
means  of  an  order  on  Clark.  The  order  was  not  in  his  pos- 
session, for  according  to  his  testimony,  he  had  given  it  to  the 
defendant  nearly  twelve  years  before,  and  the  defendant  denied 
having  it. 

"  In  view,  therefore,  of  the  temporary  nature  of  the  order, 
the  length  of  time  since  its  use,  the  fact  that  it  had  long  l>ef ore 
accomplished  its  purpose  and  its  collateral  character,  parol  evi- 
dence characterizing  the  writing  and  stating  the  amount  for 
which  it  was  drawn  was  admissible.  {Grover  v,  Morris^  7S 
N.  Y.  479  ;  Chrysler  v,  Renois^  43  id.  212 ;  Bowen  v.  If^at 
BanTcs^  11  Hun,  226 ;  M^Fadden  v.  Kingsbury^  11  Wend. 
668 ;  Jackson  v.  Boot^  18  Johns.  60.) 

"  The  judgment  should  be  aflSrmed." 

IT.  W.  McCleUan  for  appellant. 

Charles  E,  PaMerson  for  respondent 

Parker,  J.,  reads  for  affirmance. 

All  concur,  except  Landon,  J.,  not  sitting. 

Judgment  aftirmed. 


Samuel  G.  Brown,  Appellant,  v.  Emil  Net  et  al.,  Bespondents. 

(Submitted  January  21, 1892;  decided  February  9,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  May  5,  1890,  which  affirmed  a  judgment  in  favor  of 
defendants^  entered  upon  a  verdict  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

Morris  S.  Wise  for  appellant. 
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Cha/rles  Strauss  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed 

William  M.  Van  Antwerp  et  al.,  Respondents,  v.  Henry 
Kelly,  as  County  Treasurer,  etc.,  et  al..  Appellants. 

(Argued  January  22,  1892;  decided  February  9,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  December  8,  1888,  which  reversed  a  judgment  in  favor 
of  defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  and  granted  a  new  tnal. 

Jfyer  Ifushaum  for  appellants. 

James  F.  Cooper  for  respondents. 

Agree  to  affirm  and  for  judgment  absolute  against  defend* 
ants ;  no  opinion. 
All  concur. 
Order  affirmed  and  judgment  accordingly. 


George  Schuchman,  Respondent,  v.  John  Winterbottom 

et  aL,  Appellants. 

(Argued  January  22,  1892;  decided  February  9,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
May  5,  1890,  which  affirmed  a  judgment  in  favor  of  plaintifE 
entered  upon  a  verdict. 

Hays  i&  Greeixbaum  for  appellants. 

John  P.  Schuchman  for  respondent. 

Agree  to  affirm  on  opinion  of  General  Term. 
All  concur. 
Judgment  affirmed. 
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James  N.  Dabrah,  Respondent,  v.  James  Boys,  Appellant. 

(Argued  January  25,  1892;  decided  February  9,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Conrt 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  at  the  May  term,  1890,  which 
affirmed  a  judgment  in  favor  of  plaintiflE  entered  upon  a  ver- 
dict and  affirmed  an  order  denying  a  motion  for  a  new  trial 

J.  M,  Ferguson  for  appellant. 

-4,  J5,  CarringUm  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Emma  L.  Shaw,  Respondent,  v.  Winfibld  S.  Shaw,  Appellant. 

(Argued  January  25,  1892;  decided  February  9,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  13,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintifi  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

E.  II,  Benn  for  appellant. 

Ahner  C,  Thomas  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


I  N  D  E  X. 


ABATEMENT  AND  REVIVAL. 


Wkere,  ma  foreclosure  9uit,  an 


cfder  was  obtaitud  for  service  of  sum- 
mons by  publication  on  a  non-resident 
defendant,  and  'pending  publication 
the  plaintiff  died,  hM,  that  to  give  the 
court  jurisdiction,  the  publication 
^wuld  haw  been  commenced  ds  now 
qfter  substitution  of  personal  repre- 
sentative of  decedent  ds  plaintiff. 
See  ReiUy  v.  Hart,  625 


ACCOUNTING. 

• 

1.  In  an  action  for  an  accounting  be- 
tween partners  one  of  the  schedules 
of  the  account  consisted  of  items 
claimed  to  have  been  paid  by  de- 
fendant for  repairs  to  real  estate 
purchased  by  the  firm,  but  title  to 
which  was  taken  in  the  name  of 
defendant.  Defendant  was  asked 
if  he  paid  the  items  in  said  sched- 
ule; this  was  excluded  on  plaintiff's 
objection.  Previous  to  this  it  had 
been  shown  that  the  case  hod  been 
tried  partially  before  another 
referee,  who  died  before  the  trial 
was  completed;  defendant  testified 
that  he  had  vouchers  for  the  pay- 
ments made  by  him  which  had 
been  left  with  the  former  referee; 
that  he  had  been  informed  by  the 
person  in  charge  of  said  referee's 
office  that  they  had  been  trans- 
mitted to  the  new  referee,  and  that 
the  latter  had  not  been  able  to  find 
them,  lleld,  that  the  evidence  was 
competent  and  its  exclusion  error. 
Van  Bokkelen  v.  BerdeU,  141 

2.  An  action  in  equity  for  an  account- 
ing between  copartners  is  an  ap- 
propriate, if  not  an  exclusive, 
remedy  to  adjust  and  settle  the 
partnership  affairs.  Watts\,Adler. 

646 

8.  Although  upon  dissolution  of  a 
firm  one  of  the  copartners  is  alone 
authorized  to  liquidate  the  firm 
buslneas,  he  may  maintain  an  ac- 


tion for  an  accoxmtihg  and  thereby 
compel  a  copartner  to  pay  over 
any  balance  that  may  be  estab- 
lisned  against  him,  or  in  case  of 
deficiency  in  firm  assets,  to  contri- 
bute his  proportion  of  what  is  re- 
Suired  to  discharge  the  debts  of 
le  firm.  Id. 


ACTS  OF  CONGRESS. 

Inasmuch  as  no  penalty  is  imposed 
cither  upon  the  bank  or  the  bor- 
rower by  the  National  Banking  Act 
(U.  8.  R.  S.  §  5201)  for  a  violation 
of  the  provision  thereof  prohibit- 
ing a  national  bank  from  making 
any  loan  or  discount  on  the  secur- 
ity of  the  shares  of  its  own  capital 
stock,  except  as  specified,  such  vio- 
lation may  not  be  urged  against 
the  validity  of  the  transaction  by 
anyone  except  the  government;  at 
least,  unless  the  objection  was 
raised  before  the  contract  was  exe- 
cuted or  while  the  security  was  in 
the  hands  of  the  bank.  Walden 
Nat,  Bank  v.  Birch,  221 


ADMISSIONS  AND  DECLARA- 
TIONS. 

In  an  action  to  recover  damages  for 
injuries  to  plaintiff's  property 
abutting  on  a  public  street  in  New 
York  city,  the  fee  of  which  is  in 
the  city,  arising  from  the  building 
and  maintaining  of  defendants' 
elevated  road  in  said  street,  for  the 
purpose  of  rebutting  the  presump- 
tion that  plaintiff  owned  the  ease- 
ments in  the  street,  defendants 
proved  that  before  she  acquired 
title  said  easements  had  been  inter- 
fered with  substantially  to  the  same 
extent  as  when  the  action  was 
brought.  They  also  proved  that 
proceedings  had  been  instituted  to 
acc^uire  from  plaintiff  the  right  to 
maintain  and  operate  the  road  in 
front  of  her  premises,  and  the  court 
found  that  in  such  proceedingft 
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plaintiff  had  been  duly  served  and 
brought  into  court,  and  that  they 
were  still  pending.  Hetd,  that  the 
defendants'  evidence  amounted  to 
an  admission  that  they  occupied 
the  street  in  subordination  to 
plaintiff's  right  to  compensation. 
Huglt£9  V.  Met.  E,  R,  Co,  14 


ADVERSE  POSSESSION. 

1.  Where  the  owner  of  land,  subject 
to  an  easement,  claims  to  own  it 
free  from  the  easement,  and  ex- 
cludes for  twenty  jears  the  owner 
thereof,  who  acquiesces  in  the  ex- 
clusion, the  easement  is  lost  by 
adverse  possession.  Woodruff  v. 
Paddock,  618 

2.  So  also  an  abutting  owner's  pri- 
vate rights  in  a  street  may  be  lost 
in  case  their  existence  is  denied 
and  they  are  exclusively  possessed 
for  more  than  twenty  years  by 
one  claiming  the  fee  of  the  street. 

Id. 

8.  In  1826  B.,  the  owner  of  certain 
land  in  the  city  of  R.,  laid  it  out 
into  lots,  and  a  map  thereof  was 
recorded;  he  sold  and  conveyed  a 
lot,  which  in  the  deed  was  de- 
scribed by  number,  as  designated 
on  the  map,  which  was  referred 
to;  this  showed  the  lot  as  boimded 
on  one  side  by  an  alley.  The  alley 
was  used  by  the  public  until  1846, 
when  such  use  was  abandoned.  C. 
became  the  owner  of  said  lot  in 
1856;  he  was  at  the  time  the  owner 
of  the  lot  on  the  opposite  side  of 
of  the  alley,  and  had  since  1850 
kept  the  same  closed,  had  planted 
trees  and  erected  a  coid  shed 
thereon.  He  continued  in  the 
actual,  exclusive  and  notorious 
possession  thereof,  claiming  to 
own  it  until  his  death  in  1888.  In 
1860  C.  conveyed  the  lot  first  men- 
tioned by  the  description  con- 
tained in  the  original  deed.  Plain- 
tiff became  the  owner  thereof  in 
1884.  Defendant,  in  1888,  became 
the  owner  of  part  of  the  other  lot, 
the  description  in  his  deed  includ- 
ing the  alley;  he  entered  into  pos- 
session and  began  the  erection  of 
a  building  thereon.  In  an  action 
to  restrain  defendant  from  exclud- 
ing plaintiff  from  using  as  a  way 
the  strip  of   land   formerly  the 


alley,  li£ld,  that  while  the  grantee 
of  B.  of  plaintiff's  lot  acquired  a 
right  of  way  in  the  alley,  the  ease- 
ment had  been  lost  by  the  non- 
user  of  plaintiff's  predecessors,  and 
by  the  adverse  possession  of  C. 
and  his  successors.  Id, 


AGREEltfENT. 

See  OONTBACT. 


AMENDMENTS. 

An  action  to  foreclose  a  mechanic's 
lien  was  commenced  in  a  County 
Court;  the  lien  was  for  $1,670.10. 
The  complaint  was  amended  on 
trial  so  as  to  demand  only  $800. 
It  was  claimed  by  the  owner  that 
the  court  did  not  have  jurisdiction. 
Held,  that  as  there  was  nothing 
in  the  summons  to  show  what  the 
action  was  brought  for,  it  being 
under  the  Code  oi  Civil  Procedure 
of  the  same  form  in  all  cases 
(§§  446,  418),  the  court  acquired 
jurisdiction  when  it  was  served, 
and  had  power  to  amend  the  com- 
plaint,    van  C lief  Y.VanVechten, 

571 


When  amendment  of  eompUUtU 


on  trial  before  a  referee  a  matter  of 
discretion,  and  his  deniai  of  the  motion 
not  revietDoble  here. 
See  Barnes  v.  Brown,  373 


APPEAL. 

1.  Upon  the  trial  of  an  issue  of  fact 
by  a  referee  or  by  the  court  with- 
out a  jury,  a  refusal  to  make  any 
finding  whatever  upon  a  question 
of  fact,  where  a  request  to  find  is 
seasonably  made  by  either  party, 
or  a  finding  without  any  evidence 
tending  to  sustain  it,  is  a  ruling 
upon  a  question  of  law  (Code  Civ. 
Pro.  S  993),  and  when  duly  ex- 
cepted to,  serves  as  a  notice  to  the 
respondent  of  an  intention  to  raise 
on  appeal  a  question  of  legal  er- 
ror and  puts  upon  him  the  respon- 
sibility of  adding  by  amendment 
of  the  case  any  omitted  evidence 
on  the  question.  Van  Bokkden  v. 
BerdeU.  141 

2.  Where,  in  an  equity  action,  no 
objection  is  raised  by  answer  or 
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upon  trial  that  such  an  action  is 
not  the  appropriate  remedy,  the 
objection  is  not  available  upon  ap- 
peal. B.,  S.  dt  a  Co.  V.  I).,  L.  db 
W.  B.  B.  Go,  152 

3.  An  omission  to  find  facts  claimed 
by  the  unsuccessful  party  to  a  suit 
to  be  warranted  by  the  evidence, 
can  only  be  taken  advantage  of  bv 
an  exception  to  a  refusal  to  so  finci, 
upon  request  dulv  made  as  re- 
quired by  the  Code  of  Civil  Pro- 
cedure (§§  993, 1023;;  without  this, 
this  court  cannot  look  into  the  evi 
dence  for  facts  to  reverse  the  judg- 
ment.    Ostrander  v.  Hart,        4% 

4.  When  the  findings  of  a  court  are 
so  inconsistent  that  they  cannot 
be  reconciled,  those  which  are  most 
favorable  to  the  appellant  are  con- 
trolling upon  the  appellate  court. 
Tradetfi  SaU  Bank  v.  Parhtr,  415 

6.  This  rule,  however,  applies  only 
when  the  findings  cannot  by  rea- 
sonable construction  be  reconciled; 
it  is  the  duty  of  the  court  to  recon- 
cile them,  ii  possible.  Id. 

6.  An  action  to  set  aside  as  fraudu- 
lent an  assignment  for  the  benefit 
of  creditors  was  brought  by  plain- 
tiff on  behalf  of  himself  and  other 
creditors  who  desired  to  join. 
Two  attachment  creditors  whose 
claims  were  admitted  by  the  in- 
ventory, were  made  defendants. 
They  answered,  admitting  the  al- 
legations of  the  complaint  as  to 
fraud  and  joined  with  the  plaintiff 
in  the  action.  The  judgment  sus- 
tained the  assignment  and  required 
said  creditors  to  turn  over  the  prop- 
erty attached  to  the  assignee. 
HM^  that  said  creditors  had  the 
right  to  appeal.    BobtrU  v.  VieUyr. 

585 

7.  "Where,  in  a  proceeding,  under  the 
provision  of  the  Judiciary  Act 
(§  25,  chap.  280,  Laws  of  1847),  as 
amended  in  1880  (§  1.  chap.  354, 
Laws  of  1880),  in  reference  to  the 
removal  of  justices  of  the  peace, 
upon  coming  in  of  the  report  of 
the  referee,  the  proceedings  were 
dismissed,  and  upon  application 
of  both  the  complainant  and  re- 
spondent, the  court  certified  and 
taxed  the  counsel  fees  and  dis- 
bursements of  both  parties,  lield. 


that  the  portion  of  the  order  mak- 
ing these  allowances  was  review- 
able here  on  appeal  by  the  city 
wherein  the  justice  resided,  in 
re  King.  602 

8.  Prior  to  the  appeal  all  of  the  items 
taxed  were  paid  b^  direction  of 
the  common  council  of  the  city, 
except  the  sum  taxed  as  the  fees 
and  disbursements  of  complain- 
ant's counsel.  The  appeal  was 
"from  the  whole  and  every  part 
of  said  order  certifying  and  taxing 
the  expenses  of  the  reference 
herein."  Held,  that  the  notice  of 
appeal  was  too  broad.  The  order 
appealed  from,  therefore,  modified 
by  striking  out  the  item  so  unpaid, 
but  without  costs  of  appeal.     Id, 

When  question  as  to  whether  one 

sought  to  be  charged  as  trustee  of  a 
manufacturing  corporation  because  of 
failure  to  file  annual  report,  is  one  of 
fact,  and  so  not  rerietcabU  here. 

See  F.  Kat,  Bank  v.  Lamon.      366 

—  When  amendment  of  complaint 
on  trial  before  a  referes  a  matter  of 
discretion  and  his  denial  of  the  motion 
not  reviewable  Tiere. 

See  Barnes  v.  Brown,  372 


ASSESSMENT  AND  TAXATION. 

1.  Statutes  providing  the  procedure 
for  assessmg  and  collectmg  taxes, 
for  the  sale  of  land  for  their  non- 
payment, and  for  the  redemption 
of  lands  sold  for  unpaid  taxes,  are 
applicable  to  infants  and  persons 
under  disabilities,  unless  they  are 
excepted  from  the  operation  of 
the  act.    Levy  y.  Newman.         11 

2.  The  provision  of  the  charter  of 
tl;e  city  of  Brooklyn  of  1873  (§  9, 
tit.  8,  chap.  863,  Laws  of  1873), 
providing  that  where  lands  sold 
for  unpaid  taxes  belong  to  an  infant 
having  no  guardian,  no  convey- 
ance shall  be  executed  by  the 
registrar  until  at  least  one  month 
after  a  guardian  has  been  appointed 
or  the  disability  removed,  and 
until  the  expiration  of  the  month 
authorizing  the  redemption,  does 
not  apply  to  the  sale  and  redemp- 
tion of  land  sold  for  taxes  read- 
justed under  the  act  of  1883  (Chap. 
114,  Laws  of  1883),  providing  for 
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the  settlement  and  collection  of 
arrearages  of  unpaid  taxes  in  said 
city.  Id. 

8.  Accordingly  held.,  where  an  infant 
owner  of  land,  sold  in  pursuance 
of  the  latter  act,  was  served  per- 
sonally with  notice  of  sale  and 
failed  to  redeem  within  the  time 
prescribed  by  the  act,  that  the 
right  of  redemption  and  the  title 
of  the  infant  was  cut  off.  Id. 

4.  Where,  in  an  action  to  have  an 
assessment  for  a  local  improvement 
upon  plaintiff's  land  in  the  citv  of 
Buffalo  adjudged  illegal  and  to 
restrain  its  collection,  it  was  not 
claimed  that  anv  land  outside  the 
district  upon  which  the  assessment 
was  maae  should  have  been  in- 
cluded, nor  was  any  fraud  upon 
the  part  of  the  assessors  alleged, 
but  the  claim  was,  and  it  was 
found  by  the  trial  court,  that 
the  assessment  upon  plaintiff's 
land  was  largely  in  excess  of  its 
proportionate  benefit,  Iu:ld,  that 
the  action  was  not  maintainable; 
that  while  the  facts  might  have 
entitled  plaintiff  to  relief  upon 
review  by  certiorari,  as  the  matter 
was  one  within  the  lurisdiction  of 
the  assessors  under  the  city  charter 
(§§  1,  2,  8,  tit.  6,  chap.  519,  Laws 
of  1870),  a  mere  error  of  judgment 
on  their  part  furnished  no  support 
for  collateral  attack  by  action. 
Hoffddy.  City  of  Buffalo.         887 

5.  It  was  conceded  on  the  trial  and 
the  court  found  that  the  assessors 
in  making  the  assessments  disre- 
garded the  value  of  buildings  or 
other  improvements  upon  the 
respective  parcels  of  land  assessed 
'*for  the  reason  that  they  deter- 
mined that  the  amount  of  benefits 
was  not  affected  by  the  improve- 
ments." Held,  that  this  did  not 
show  that  the  assessors  proceeded 
upon  a  wrong  rule  of  law,  but  was 
simply  a  determination  as  to  what 
property  was  in  fact  benefited,  and 
the  error,  if  any,  was  one  of  judg- 
ment. Id, 

6.  Where  money  has  been  collected 
under  an  assessment  for  a  local 
improvement  which  is  valid  on  the 
face  of  the  record  but  is  illegal  by 
reason  of  the  existence  of  some 
fact  outside  thereof,  it  may  not  be 


recovered  back  until  the  assess- 
ment is  set  aside.  Trimmer  v. 
City  of  Boehetter,  401 

7.  It  is  not  sufficient  that  in  an  action 
brought  by  another  party  whose 
property  was  assessed  for  the  same 
improvement  a  judgment  was  re- 
covered adjudging  the  assessment 
against  his  prop^y  to  be  illegal 
and  void;  this  does  not  set  aside 
all  of  the  assessments,  but  only 
that  against  the  property  of  the 
plaintiff  in  such  action,  and  the 
other  assessments  are  not  affected 
or  invalidated  thereby.  Id. 


ASSIGNMENT. 

1.  Under  the  Mechanics'  Lien  Law 
of  1885  (Chap.  842,  Laws  of  1885), 
the  filing  of  the  prescribed  notice 
originates  the  lien,  and  until  this 
is  done  the  laborer  or  material 
man  has  no  preferential  right  to 
be  paid  out  of  the  sum  due  the 
contractor  from  the  owner  of  the 
building.  If,  before  notice  is 
filed,  the  contractor  assigns  to  a 
creditor  in  payment  of  his  debt, 
the  whole  or  any  potion  of  the 
moneys  due  or  to  become  due  to 
him  on  his  contract,  the  assignor 
is  entitled  to  the  same  in  prefer- 
ence to  the  lienor.  Stevens  v. 
Ogden.  183 

2.  An  order  drawn  by  the  contractor 
in  favor  of  a  creditor,  by  its  terms 
payable  out  of  a  sum  due  or  to  be- 
come due  from  the  owner  under 
his  contract,  when  such  order  is 
given  and  accepted  in  payment  of 
the  debt,  it  operates  as  an  assign- 
ment  pro  tanto  of  that  fund.     Id. 


ASSIGNMENT    (FOR   BENEFIT 
OF  CREDITORS). 

1.  Under  the  provision  of  the  act  of 
1887  (§  30,  chap.  508,  Laws  of 
1887),  prohibiting  preferences  in  a 
general  assignment  beyond  a  cer- 
tain amount,  whatever  is  done  in 
connection  with,  or  in  contempla- 
tion of,  the  assignment,  with  in- 
tent to  defeat  the  operation  of  the 
statute,  is  within  the  spirit  of  its 
prohibition.  JS^man  y.  ^h-eed- 
man,  421 
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2.  In  an  action  brought  bv  plaintiffs, 
as  genera]  creditors  of  defendant 
8.,  to  set  aside  certain  judgments 
confessed  by  her,  together  witli 
executions  issued  tliereon  and 
levies  made  thereunder,  as  in  vio- 
lation of  said  act,  the  complaint 
alleged  in  substance  that  8.,  a  few 
hours  before  she  made  an  assign- 
ment, in  contemplation  thereof 
and  for  the  purpose  of  giving 
preferences  in  fraud  of  tlie  assign- 
ment, confessed  the  judgments  in 
question;  that  immediately  after 
the  entry  thereof  executions  were 
issued  upon  them,  which,  just  be- 
fore the  delivery  of  the  assign- 
ment, were  levied  upon  all  her 
property,  and  that  the  same  was 
not  worth  three  times  the  amount 
of  the  judgments;  that  said  exe- 
cutions were  issued  and  levies 
made  in  contemplation  of  the  as- 
signment, and  for  the  purpose  of 
preferring  the  judgment  creditors, 
m  fraud  of  the  assignment;  also 
that  the  assignee,  upon  being  re- 
quested, had  refusea  to  bring  suit 
to  set  aside  the  judgment.  From 
the  assignment  and  the  judgment- 
rolls,  copies  of  which  were  an- 
nexed to  the  complaint,  it  appeared 
that  the  debts  for  which  the  judg- 
ments were  confessed  were  pre- 
ferred in  the  assignment,  they 
being  the  only  preferences,  except 
wages,  etc.,  of  the  employes  of 
the  assignor.  Upon  demurrer  to 
the  complaint,  defendants  claimed 
that,  as  plaintiffs  vrere  not  judg- 
ment creditors,  they  had  no  stand- 
ing in  court  to  maintain  the  action. 
Held,  untenable,  as  plaintiffs  were 
not  seeking  to  attack  the  assign 
ment,  but,  as  beneflciaries  of  the 
trust,  were  seeking  to  uphold  and 
enforce  it;  that  such  an  action  was 
maintainable  by  any  creditor, 
whether  a  judgment  creditor  or  a 
creditor  at  large.  Id. 

8.  Defendants,  the  judgment  cred- 
itors, also  claimecf  the  complaint 
to  be  insufficient,  as  it  did  not 
allege  that  they  knew  8.  intended 
to  make  an  assignment.  IleUI, 
untenable,  as  the  complaint  al- 
leged that  the  acts  of  the  judg- 
ment cnnlitors,  *.  e.,  the  issuing  of 
executions  and  the  levies  there- 
under, as  well  as  the  acts  of  their 
debtor,  were  in  contemplation,  and 
in  fraud,  of  the  assignment.     Id, 

SicKELs — Vol.  LXXXV, 


4.  The  inventory  or  schedule  re- 
quired by  the  General  Assignment 
Act  (§  3,  chap.  4«6,  Laws  of  1877), 
to  be  made  and  filed  by  a  debtor 
making  an  assignment)  is  to  be 
read  in  connection  with  the  assign- 
ment and  as  part  of  the  transaction. 
Rftbi't'U  V.  Victor.  585 

5.  Where  the  assignor  prefers  a 
creditor  for  a  specified  am(>unt, 
made  up  of  several  items  of  in- 
debtedness which  the  assignee  is 
directed  to  pay,  and  it  appears 
that  some  of  the  items  were  either 
paid  at  the  time  of  the  assignment 
or  that  the  indebtedness  never  ex- 
isteci,  tlie  assignment  is,  as  matter 
of  law,  fraudulent  and  void  as  to 
creditors.  Id, 

6.  Neither  the  assignee  nor  a  cred- 
itor coming  in  under  the  assign- 
ment has  power  to  question  the 
validity  of  the  items  preferred, 
and  whatever  may  have  been  in 
fact  the  motive  of  the  assignor,  he 
is  presumed  to  have  intended  the 
consequences  of  his  acts,  and  the 
effect  of  the  preference  is  to  de- 
fraud general  creditors  to  the  ex- 
tent juch  preference  is  in  excess 
of  the  amount  in  fact  owing.     Id. 

7.  Where,  therefore,  in  an  action  to 
set  aside  such  an  assignment  the 
referee,  while  finding  the  facts  of 
the  non-existence  of  certain  items 
of  preferred  indebtedness,  also 
found  that  the  assignment  was 
made  in  good  faith,  with  no  intent 
to  hinder,  delay  or  defraud  credit- 
ors, held,  that  this  did  not  remove 
the  imputation  of  fraud  or  vali- 

.  date  the  assignment.  Id. 

8.  An  assignment  contained  among 
the  preferences  an  alleged  indebt- 
edness to  M.  to  the  amount  of 
"about  $12,000,"  besides  interest 
upon  "accounts  and  notes  which 
the  assignors  are  unable  to  de- 
scribe." The  as.signment  then 
gave  the  items,  with  dates  for  in- 
terest, closing  with  tlie  statement, 
"as  near  as  a.ssignors  are  able  to 
state,"  the  whole  indebtedness 
amounting  to  $13,501.70.  The 
assignors  filed  an  inventory,  which 
described  the  indebtedness  to  M. 
as  $12,000,  accounts  and  not-es, 
and  then  gave  the  items,  as  speci- 
fied in  the  assignment,   witliout 
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any  qualifying  words.  The 
referee  found  that  of  the  items 
specified,  those  amounting  to 
$7,500  were  either  paid  or  no 
such  indebtedness  existed,  but  that 
the  assignors  were  indebted  to  M. 
in  other  items,  making  a  total  in- 
debtedness, including  interest,  of 
$12,656.88;  that  the  assignment 
was  made  in  good  faith,  with  no 
intent  to  defraud,  and  as  a  con- 
elusion  therefrom  that  the  prefer- 
ence was  valid  to  the  amount  last 
specified.  Udd,  error;  that  the 
inventory  fixed  specifically  the 
amount  of  the  inoebtedness  and 
the  items  preferred;  but  that  as- 
suming it  was  the  indebtedness  to 
M. ,  not  the  particular  items,  which 
was  preferred,  and  that  a  mistake 
in  giving  the  items  would  not 
avoid  the  assignment,  as  the 
preference  was  to  a  substantial 
amount  in  excess  of  the  actual  in- 
debtedness, the  assignment  was  so 
far  fraudulent,  and  this  vitiated 
the  whole  instrument.  Id. 

9.  The  action  was  brought  by  plain- 
tiff on  behalf  of  himself  and  other 
creditors  who  desired  to  join. 
Two  attachment  creditors  whose 
claims  were  admitted  by  the  in- 
ventory, were  made  defendants. 
They  answered,  admitting  the 
allegations  of  the  complaint  as  to 
fraud  and  joined  with  the  plaintiff 
in  the  action.  The  judgment  sus- 
tained the  assignment  and  required 
said  creditors  to  turn  over  the 
property  attached  to  the  assignee. 
Hdd,  that  said  creditors  had  the 
right  to  appeal.  Jcf. 


ASSOCIATIONS. 

1.  No  person,  corporation  or  associa- 
tion, authorized  to  ac(]uire  and 
hold  property,  can  be  divested  of 
it  by  the  fiat  of  any  other  organiza- 
tion, or  in  any  way  without  its  con- 
sent, unless  by  due  process  of  law. 
Wicks  V.  Monihan,  232 

2.  An  unincorporated  association  of 
seven  or  more  members,  organized 
as  a  local  assembly  of  the  organ- 
ization known  as  "Knights  of 
Labor,"  is  not  divested  of  title  to 
property,  contributed  and  owned 
by  the  associated  members,  by  an 
annulment  of  its  charter,  and  can- 


not be  deprived  thereof  by  any 
decree  of  the  General  Assembly. 

Id. 

8.  After  a  local  assembly  is  thus  de- 
prived of  its  charter,  an  action 
may  be  maintained  by  its  president 
or  treasurer  to  recover  an  indebt- 
edness due  the  association.  (Code 
Civ.  Pro.  §  1919.)  Id. 

4.  The  distinction  between  such  a 
case  and  that  where  a  member  of  a 
club  or  voluntary  association.  In 
which  the  rights  of  the  individual 
members  are  fixed  by  contract,  has 
been  expelled  for  violation  of  rules, 
pointed  out.  Id. 


ATTACHMENT. 

1.  Where  property  is  sought  to  be 
attached  under  and  in  pursuance 
of  the  provisions  of  the  Code  of 
Civil  Procedure  (§  649,  subd.  8). 
declaring  that  property  not  capable 
of  manual  delivery  may  be  at- 
tached b^  leaving  with  the  person 
holding  It,  or  if  it  consists  of  a  de- 
mand other  than  a  bond,  promis- 
sory note,  or  other  instrument  for 
the  payment  of  money,  with  the 
person  against  whom  it  exists,  a 
certified  copy  of  the  warrant,  with 
a  notice  showing  the  property  at- 
tached, such  person  must  look  to 
the  notice  to  ascertain  what  prop- 
erty is  attached  and  base  his  ac- 
tion thereon.  Hayden  v,  National 
Bank.  146 

2.  It  is  of  no  consequence  what 
knowledge  the  person  may  have 
as  to  the  particular  property  in- 
tended to  be  attached,  unless  such 
knowledge  is  derived  from  the 
notice,  and  unless  there  is  a  sub- 
stantial compliance  with  the  stat- 
ute, title  to  the  property  is  not  di- 
vested and  the  holder  thereof 
remains  liable  to  the  owner.      Id, 

8.  In  an  action  brought  by  plaintiffs 
to  recover  an  amount  aue  a  firm 
upon  a  deposit  account  with  de- 
fendant's bank,  which  plaintiffs 
claimed  to  have  attached  in  an  ac- 
tion against  said  firm,  the  sheriff 
in  attempting  to  levy,  delivered 
to  defenaant's  cashier  a  copy  of 
the  warrant;  this  showed  that  the 
action  was  against  the  firm.    Upon 
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it  was  indorsed  a  notice  that  by  it 
the  sheriff  was  commanded  to  at- 
tach all  the  property  of  L.,  one  of 
the  firm,  within  his  county,  and 
that  by  virtue  thereof  he  attached 
any  moneys  due  or  belonging  to 
L.,  or  any  of  his  property  in  its 
possession.  Held,  that  the  notice 
was  insufficient  to  attach,  and 
could  not  be  made  the  foundation 
of  a  proceeding  to  divest  the  title 
of  the  firm  to,  any  funds  on  de- 
posit with  defendant;  that  defend- 
ant could  only  look  to  the  notice 
to  ascertain  the  property  levied  on 
and  was  not  bound  to  read  the 
warrant  with  it;  also,  that  the 
notice  was  insufficient  to  attach 
the  interest  of  the  partner  named 
in  the  deposit,  as  it  did  not  specify 
such  an  interest,  and  as  the  com- 
plaint in  the  attachment  suit  did 
not  seek  to  recover  on  such  ground. 

Id. 

4.  The  interest  of  a  vendee,  in  pos- 
session of  lands  under  a  contract 
for  the  purchase  thereof,  upon 
which  he  has  made  partial  pay- 
ments, and,  to  a  conveyance  of 
which  he  is  entitled  on  complet- 
ing his  payments,  may  be  levied 
upon  by  virtue  of  an  attachment 
duly  issued  in  an  action  against 
him.  (Code  Civ.  Pro.  §  645.) 
Higgim  v.  McConnell.  482 


AWARD. 

1.  To  constitute  a  cause  of  action 
against  a  railroad  company  under 
the  General  Railroad  Act  (§  18, 
chap.  140,  Laws  of  1850,  as 
amended  by  chap.  198,  Laws  of 
1876),  to  recover  the  amount  of  an 
award  for  land  taken  by  it  for  rail- 
road purposes,  it  is  necessary  that 
the  final  order  confirming  the 
award  of  the  commissioners  of  ap- 
praisal, or  a  certified  copy  thereof, 
should  be  recorded  in  the  county 
clerk's  office,  l^int  v.  N.  Y.  i 
MasH.  R,  Co,  504 

2.  An  allegation,  therefore,  in  the 
complaint  in  such  an  action  of 
such  recording  is  essential,  so  is 
also  an  averment  that  the  defend- 
ant has  failed  to  pay  the  award  or 
is  indebted  to  plaintiffs  therefor. 

Id, 


3.  The  complaint  in  such  an  action 
alleged  the  incorporation  of  de- 
fendant, the  presentation  by  it  of 
a  petition  for  the  appointment  of 
commissioners,  their  appointment 
and  report  of  amount  to  be  paid 
plaintiff,  the  confirmation  thereof 
on  defendant's  motion,  and  that 
defendant  subsequently  appealed 
from  said  order  to  the  General 
Term,  where  it  was  affirmed.  Then 
followed  a  prayer  for  judgment 
for  the  amount  of  the  award  and 
costs.  There  was  no  allegation 
that  defendant  had  failed  or  omit- 
ted to  pay  the  award  or  was  in- 
debted to  plaintiff.  Defendant 
demurred  to  the  complaint  as  not 
stating  facts  sufficient  to  constitute 
a  cause  of  action,  and  the  demurrer 
was  overruled.    Udd,  error.     Id, 

4.  The  complaint  did  not  expressly 
allege  that  the  order  confirming 
the  report  of  the  commissioners 
had  been  recorded  as  required  by 
said  act  to  create  a  debt  against 
defendant.  It  did  allege,  however, 
that  the  order  had  been  **  entered," 
and  the  paragraph  closed  with  this 
clause:  "To  which  order  or  its 
record  plaintiffs  beg  leave  to  refer.  ** 
Held,  that  the  word  "entered" 
was  properly  used  as  synonymous 
with  "recorde<i;"  and  so,  that 
the  complaint  in  this  respect  was 
sufficient.  Id, 

5.  In  an  action  under  the  General 
liailroad  Act  (§  18,  chap.  140, 
Laws  of  1850,  as  amended  by  chap. 
95,  Laws  of  1890),  to  recover  the 
amount  of  an  award  for  land  taken 
for  railroad  purposes,  it  appeared 
that  defendant  was  the  successor 
of  the  P.  &  E.  R.  R.  Co.,  that  the 
original  order  confirming  the  com- 
missioners' report  was  delivered 
by  the  counsel  for  that  company 
to  the  county  clerk,  and  was  copied 
at  full  length  in  a  book  indorsed 
P.  &  E.  R.  R.  Co.  orders,  with 
the  words  "  entered  and  recorded  " 
at  the  end  thereof.  Defendant 
claimed  that  the  order  should  have 
been  recorded  in  the  book  of  deeds, 
and  that  the  recording  of  the  orig- 
inal order,  instead  of  a  certified 
copy  thereof,  was  not  in  compli- 
ance with  the  law.  Ileld,  untena- 
ble; that  there  was  a  substantial 
compliance  with  the  statute,  and 
defendant,  having  caused  the  order 
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to  be  recorded  as  it  was,  it  would 
not  be  permitted  to  object.  Morgan 
V.  N,  r.  &  Mass,  R,  (Jo.  692 


BANKS  AND  BANKING. 

In  an  action  brought  by  plaintiffs  to 
recover  an  amount  due  a  firm  upon 
a  deposit  account  with  defendant's 
bank,  which  plaintiffs  claimed  to 
have  attached  in  an  action  against 
said  firm,  the  sheriff,  in  attempt- 
ing to  levy,  delivered  to  defend- 
ant's cashier  a  copy  of  the  warrant; 
this  showed  that  the  action  was 
against  the  firm.  Upon  it  was  in- 
dorsed a  notice  that  by  it  the  slier- 
iff  was  commanded  to  attach  all 
the  property  of  L.,  one  of  the  firm, 
within  his  county,  and  that  by  vir- 
tue thereof  he  attached  any  moneys 
due  or  belonging  to  L.,  or  any  of 
his  property  in  its  possession. 
Meld,  that  the  notice  was  insufli- 
cient  to  attach,  and  could  not  be 
made  the  foundation  of  a  proceed- 
ing to  divest  the  title  of  the  firm 
to,  any  funds  on  deposit  with  de- 
fendant; that  defendant  could  only 
look  to  the  notice  to  ascertain  the 

Property  levied  on  and  was  not 
ound  to  read  the  warrant  with  it; 
also,  that  the  notice  was  insufilcient 
to  attach  the  interest  of  the  part- 
ner named  in  the  deposit,  as  it  did 
not  specify  such  an  interest,  and 
as  the  complaint  in  the  attachment 
suit  did  not  seek  to  recover  on  such 
ground.  HaydenY,  Natiofial  Bank. 

146 
See  National  Banks. 


BEQUEST. 
See  Wills. 

BILLS,   NOTES  AND  CHECKS. 

1.  Where,  in  an  action  upon  a  prom- 
issory note  brought  by  a  transferee, 
the  maker  establishes  that  the  note 
was  obtained  from  him  througli 
fraud,  the  bunlen  rests  upon  plam- 
tiff  to  establish  that  he  is  a  bona 
fde  purchaser.      Joy  v.  Ikfcndorf. 

6 

2.  Where  plaintiff  seeks  to  establish 
this  by  his  own  testimony,  al- 
though it  is  undisputed,  the  credi- 


bility of  his  testimony  is  for  the 
jury  to  determine,  and  so,  a  direc- 
tion of  a  verdict  in  his  favor  is 

Id, 


error. 


3.  The  rule  which  renders  void  as 
usurious  a  note  in  th&  hands  of  a 
third  party  who  purchased  it  at  a 
discount  greater  than  the  legal  rate 
of  interest,  applies  only  to  notes 
that  had  no  inception  between  the 
parties  thereto  and  which  were  not 
mtended  to  be  available  until  dis- 
counted. Id. 

4.  Where,  therefore,  a  note  was  exe- 
cuted and  delivered  to  the  payee 
with  intent  to  represent  an  existing 
obligation,  it  is  valid  in  the  hands 
of  a  bona  fide  purchaser  at  a  dis- 
count greater  than  the  legal  rate 
of  interest,  although  it  was  ob- 
tained by  fraud  from  the  maker. 

Id, 

BONA  FIDE  HOLDER. 

1.  Where,  in  an  action  upon  a  prom- 
issory note  brought  by  a  tran^eree, 
the  maker  established  that  the  note 
was  obtained  from  him  through, 
fraud,  the  burden  rests  upon  plain- 
tiff to  establish  that  he  is  a  bona 
fide  purchaser.     Joy  v.  Defendorf. 

2.  Where,  therefore,  a  note  was  exe- 
cuted and  delivered  to  the  payee 
with  intent  to  represent  an  exist- 
ing obligation,  it  is  valid  in  the 
hands  of  a  bona  fide  purchaser  at  a 
discount  greater  than  the  legal  rate 
of  interest,  although  it  was  ob- 
tained by  fraud  from  the  maker. 

Id. 

BONA  FIDE  PURCHASER. 

In  1878  S.  executed  and  delivered  to 
W.  a  conveyance  of  certain  prem- 
ises, absolute  in  form,  but  which 
were  in  fact  intended  by  the 
parties  as  collateral  security  for 
advances  made  by  W.  to  8.  In 
1882  W.,  at  the  request  of  S..  con 
veyed  said  premises  to  plaintiff, 
who  assumed  a  mortgage  thereon 
and  paid  the  balance  of  the  pur- 
chase-price in  CAsh,  which  was  the 
full  value  of  the  premises,  and  8. 
received  the  benefit  thereof.  Plain- 
tiff had  no  actual  notice  that  the 
deeds  to  W.  were  intended  as  se- 
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curity  only.  The  premises  were 
at  the  time  of  the  conveyance  in 
the  possession  of  S.  through  his 
tenants,  and  plaintiff  failed  to  in- 
quire of  them  as  to  the  title  under 
which  they  held.  Possession  was 
surrendereid  to  plaintiff  after  her 
purchase,  and  she  continued  in 
possession  thereafter.  In  an  ac- 
tion to  recover  damages  for  in- 
juries from  the  maintenance  of  an 
elevated  railroad  in  front  of  said 
premises,  and  to  restrain  its  future 
maintenance  and  operation,  S.  tes- 
tified that  the  conveyance  to  plain- 
tiff was  made  with  his  consent, 
and  that  his  debt  to  W.  had  been 
paid.  The  court  found  that  plain- 
tiff has,  since  the  conveyance  to 
him,  been  seized  of  an  estate  of  in- 
heritance in  fee  simple  absolute  in 
said  premises,  and  through  his 
agents  and  servants  been  in  pos- 
session of  the  same.  Held,  no 
error;  that  plaintiff's  failure  to 
make  inquiry  of  the  tenants  did 
not,  under  the  circumstances,  af- 
fect his  position  as  banaflde  pur- 
chaser; that  the  general  rule  that 
possession  is  notice  to  the  person 
proposing  to  purchase  of  the  rights 
of  the  occupant  did  not  apply; 
also,  that  8.  was  estopped  from 
asserting  or  maintaining  any  claim 
to  the  title,  or  right  to  redeem. 
Mintan  v.  iV:  r.  E.  H,  R  Co,    332 


BOND. 

1.  In  an  action  upon  a  bond  given 
by  one  R.  to  plaintiff,  a  national 
bank,  conditioned  for  the  faithful 
performance  by  R.  of  his  duties  as 
plaintiff's  cashier,  these  facts  ap- 
peared: One  T.,  who  owned  cer- 
tain shares  of  plaintiff's  stock  and 
who  was  indebted  to  it,  desiring 
to  have  his  notes  discounted  to 
apply  upon  such  indebtedness, 
under  an  arrangement  made  with 
R.,  as  cashier,  and  for  the  purpose 
of  securing  the  notes,  and  to  avoid 
said  prohibition,  assigned  his  stock 
to  R.  individually,  and  the  same 
was  transferred  to  the  latter  on  the 
books  of  the  bank.  The  notes 
were  thereupon  Indorsed  by  R.. 
discounted  by  plaintiff  and  the 
proceeds  applied  in  payment  of 
T.'s  indebtedness.  The  certifi- 
cates of  the  stock  were  thereafter 
held  by  the  bank,  the  dividends 


thereon  being  applied  to  pay  the 
interest  on  the  notes.  Subse- 
quently R.  assigned  the  certifi- 
cates to  other  banks  as  collateral 
security  for  loans  made  to  him, 
which  not  having  been  paid,  the 
collaterals  were  sold  and  R.'s  in- 
debtedness paid  out  of  the  pro- 
ceeds. The  notes  so  discounted 
by  plaintiff  were  not  paid.  Held, 
that  conceding  the  transaction 
was  in  violation  of  the  said  act, 
defendants  could  not  avail  them- 
selves thereof  as  a  defense;  that 
R.  took  and  held  the  stock  in  trust 
for  the  bank,  and  it  was  the  equit- 
able owner  thereof,  subject  to  the 
right  of  T.  to  redeem  it;  and  that 
the  transfer  thereof  by  R.  was  a 
violation  of  his  duty,  and  so,  a 
breach  of  the  condition  of  the 
bond .    Walden  Nat.  Bank  v.  Bireh . 

221 

2.  The  bank  brought  action  and  re- 
covered judgment  on  the  notes 
against  R. ,  as  indorser.  Held,  that 
this  was  not  a  waiver  of  the  right 
to  sue  him  in  tort  for  the  misap- 
propriation, and  so,  was  not  a 
waiver  of  the  right  to  sue  the 
sureties  for  the  damages  caused 
thereby;  that  the  two  remedies 
were  not  inconsistent,  but  con- 
current. Id. 

BOUNDARIES. 

1.  It  fteems  that  where,  in  the  de- 
scription of  premises  in  a  deed, 
courses,  distances  and  monuments 
are  given,  the  premises  must  be 
located  according  to  the  deed,  and 
all  parol  evidence  of  the  declara- 
tions and  acts  of  the  parties  to  the 
effect  that  a  different  location  was 
intended  is  inadmissible,  as  con- 
tradicting or  varying  the  deed;  but 
where  the  description  is  so  vague, 
obscure  or  conflicting  as  to  leave 
the  intent  of  the  parties  uncertain, 
their  declarations  and  acts  may  be 
proven  to  determine  the  intent. 
Harris  v.  Oakley .  1 

2.  H. ,  was  the  owner  of  certain  prem- 
ises divided  into  two  parts  by  a 
fence;  on  the  north  part  was  a 
hotel  and  outbuildings,  the  south 
part  was  used  as  a  garden ;  he  exe- 
cuted a  conveyance  to  defendant, 
the  description  including  the  whole 
premises,  '*  excepting  and  resenr- 
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ing  therefrom  137  feet  front  and 
rear,  measuring  from  George  Har- 
rison's north  Ime,  *  *  *  being 
the  piece  of  land  occupied  as  a 
garden."  H.  thereafter  conveyed 
to  plaintiffs  the  portion  not  con- 
veyed to  defendant.  The  fence 
was  187  feet  north  of  Harrison's 
line  at  the  front  end,  but  in  the 
rear  137  feet  extends  nineteen  and 
one-half  feet  north  of  the  fence, 
and  a  line  run  from  this  point  to 
the  front  parallel  with  Harrison's 
line  would  run  diagonally  througli 
a  bam  or  outhouse  on  the  hotel 
premises.  In  an  action  of  eject- 
ment to  recover  possession  of  the 
triangular  strip  north  of  the  fence, 
the  court  found  that  H.,  at  the 
time  of  the  conveyance  to  defend- 
ant, put  him  in  possession  of  this 
strip,  and  that  the  same  was  in 
defendant's  possession  at  the  time 
of  the  conveyance  to  plaintiff. 
Held,  that  a  judgment  in  favor  of 
plaintiff  was  error;  that  as  there 
were  two  conflicting  descriptions 
of  the  land  reserved  in  defendant's 
.•  deed  the  declarations  and  acts  of 
the  parties  were  proper  to  be  con- 
sidered for  the  purpose  of  showing 
their  intent;  and  that  putting  de- 
fendant in  possession  of  all  the 
land    north  of   the  fence  was  a 

Sractical  location  of  the  line  and 
isclosed  the  Intent  to  be  simply 
to  except  the  garden  lot.  Jd. 

BROOKLYN  (CITY  OF). 

1.  The  provision  of  the  charter  of 
the  city  of  Brooklyn  of  1878  (§  9, 
tit.  8,  chap.  863,  Laws  of  1873), 
providing  that  where  lands  sold 
for  unpaid  ta'^es  belong  to  an  in- 
fant having  no  guardian,  no  con- 
veyance shall  be  executed  by  the 
registrar  until  at  least  one  month 
after  a  guardian  has  been  ap- 
pointed or  the  disability  removed, 
and  until  the  expiration  of  the 
month  authorizing  "the  redemp- 
tion, does  not  apply  to  the  sale 
and  redemption  of  land  sold  for 
taxes  readjusted  under  the  act 
(Chap.  114,  Laws  of  1888)  pro- 
viding for  the  settlement  and  col- 
lection of  arrearages  of  unpaid 
taxes  in  said  city.  Levy  v.  lieio- 
man.  11 

2.  Where  an  infant  owner  of  land, 
sold  in  pursuance  of  the  latter  act, 


was  served  personally  with  notice 
of  sale  and  failed  to  redeem  within 
the  time  prescribed  by  the  act, 
held,  that  the  right  of  redemption 
and  the  title  of  the  infant  was  cut 
off.  Id. 


BUFFALO  (CITY  OF). 

1.  Where,  in  an  action  to  have  an 
assessment  for  a  local  improve- 
ment upon  plaintiff's  land  m  the 
city  of  Buffalo  adjudged  illegal 
and  to  restrain  its  collection,  it 
was  not  claimed  that  any  land  out- 
side the  district  upon  which  the 
assessment  was  made  should  have 
been  included,  nor  was  any  fraud 
upon  the  part  of  the  assessors 
alleged,  but  the  claim  was,  and  it 
was  found  by  the  trial  court,  that 
the  assessment  upon  plaintiff's 
land  was  largely  in  excess  of  its 
proporticmate  benefit,  field,  that 
the  action  was  not  maintainable; 
that  while  the  facts  might  have 
entitled  plaintiff  to  relief  upon  re 
view  by  certiorari,  as  the  matter 
was  one  within  the  jurisdiction  of 
the  assessors  under  the  city  charter 
(§§  1,  3,  8,  tit.  6,  chap.  519,  Laws 
of  1870),  a  mere  error  of  judgment 
on  their  part  furnished  no  support 
for  collateral  attack  by  action. 
Jloffeld  V.  City  of  Buffalo,  887 


BURDEN  OF  PROOF. 

1 .  Where,  in  an  action  u pon  a  promis- 
sory note  brought  by  a  transferee, 
the  maker  establishes  that  the  note 
was  obtained  from  him  through 
fraud,  the  burden  rests  upon  plam- 
tiff  to  establish  that  he  is  a  botta 
fide  purchaser.      Joy  v.  Defendorf, 


2.  It  seems,  in  order  to  recover  dam- 
ages for  false  representations, 
fraud  must  be  proved  and  cannot 
be  presumed;  the  representations 
must  be  shown  to  have  been  made 
with  a  knowledge  that  thev  were 
false  and  untrue,  and  for  the  pur- 
pose of  deceiving  the  plaintiff,  and 
that  they  had  that  effect.  Pryor 
v.  Foster.  171 

3.  While  to  entitle  a  principal  to  re- 
cover money  wrongfully  paid  by 
his  agent  upon  a  debt  of  the  latter. 
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he  must  show  that  the  creditor 
knew  that  the  agent  was  acting  in 
violation  of  his  authority,  knowl- 
edge that  the  money  was  held  by 
him  as  agent  is  sufficient  to  estab- 
lish this  prima  fa/de,  as  the  legal 
presumption  is  that  an  agent  has 
no  authority  to  dispose  of  the 
property  of  his  principal  in  pay- 
ment of  his  own  debt.  Gerard  v. 
McCormick.  261 

4.  One,  therefore,  who  receives  such 
payment,  with  knowledge  that  the 
money  was  held  by  his  debtor  as 
agent,  does  so  at  his  peril,  and  to 
defeat  a  recovery  must  show  au- 
thority in  the  agent  to  so  dispose 
of  the  money.  Id. 


CASE. 

Upon  the  trial  of  an  issue  of  fcict 
by  a  referee  or  by  the  court  with- 
out a  jury,  a  refusal  to  make  any 
finding  whatever  upon  a  question 
of  fact,  where  a  request  to  find  is 
seasonably  made  by  either  party, 
or  a  finding  witliout  anv  evidence 
tending  to  sustain  it,  fs  a  ruling 
upon  a  question  of  law  (Code  Civ. 
Pro.  §  §93);  and  when  duly  ex- 
cepted to,  serves  as  a  notice  to  the 
respondent  of  an  intention  to  raise 
on  appeal  a  question  of  legal  error 
and  puts  upon  him  the  responsi- 
bility of  adding  by  amendment 
to  the  case  any  omitted  evidence 
on  the  question.  Van  Bokkelen  v. 
BerdeU,  141 


CASES  REVERSED,  DISTIN- 
GUISHED, ETC. 

Inglis  V.  Trustees,  etc.  (3  Pet.  99),  dis- 
tinguislied.    Tilden  v.  Green,     47 

Burrill  v.  Boardnmn  (43  N.  Y.  254), 
distinguished.      Tilden  v.  Green. 

47 

Mboney  v.  K  T.  E.  It  R.  Co.  (30  N. 
Y.  S.  R.  561),  distinguished. 
JStecens  v.  N.  Y.  E.  R.  R.  Co.   100 

Greentoood  v.  M.  E.  R.  Co.  (26  J.  & 
S.  482),  distinguished  and  disap- 
proved. JStevejis  V.  H.  Y.  E.  R.  R. 
Co.  100 

Bliven  v.  Lydecker  (55  Hun,  171),  re- 
versed.   RlivenY,Lydecker,     102 


Condit  V.  Baidmn  (21  N.  Y.  219), 
distinguished.    Bliven  v.  Lydecker. 

107 

Raddif  v.  Mayor,  etc.  (4  N.  Y.  im 
distinguished.  Egerer  v.  N.  Y.  C, 
4b  H.  R.  R.  R.  Co.  114 

Coster  V.  Mayor,  etc.  (43  N.  Y.  899), 
distinguished.  Egerer  v.  N.  Y. 
C.  iSk  H.  R.  R.  R.  Co.  114 

F^nng  v.  Irwin  (55  N.  Y.  490),  dis- 
tinguished. Egerer  v.  N.  Y.  C.  d 
H.Ji.  R.  R.  Co.  114 

Wilson  V.  JV:  Y.  C.  <fe  K  R.  R.  K 
Co,  (Mem.  of  dec.  39  Hun,  651), 
distinguished.  Egerer  v.  iV.  Y.  C, 
d:H.R.R.  R.  Co,  114 

Greentree  v.  Ro8enstoek(ei  N.  Y.  588), 
explained  and  criticised.  Hayden 
V.  Naii&iial  Batik.  151 

Hayes  v.  42d  St.  R.  R.  Co.  (97  N.  Y, 
259),  distinguished.  Morrison  v. 
B.  &  S.  A.  R.  R.  Co.  170 

People  V.  Stephens  (71  N.  Y.  527),  dis- 
tinguished.    Pryar  v.  Foster.    179 

Barr  v.  J^.  F.,  L.  E.  db  W.  R.  R.  Co, 
(125  N.  Y.  263),  distinguished. 
Piyor  V.  Foster.  179 

Stevens  v.  Reynolds  (54  Hun,  419),  re- 
versed.    Stevens  v.  Ogden,         183 

Maynard  v.  Hill  (125  U.  S.  190),  dis- 
tinguished.     Williams  v.  WiUiams. 

198 

Ch^eley  v.  Clayton  (110  U.  S.  701). 
distinguished.  Williams  v.  Wil- 
liains.  19S 

Pratt  V.  D.  H.  M.  F.  Ins.  Co.  (53 
Hun,  101),  reversed.  Pratt  v.  D. 
U.  M.  F.  Ins.  Co.  206 

Evans  v.  TVimountain  M.  F.  Ins.  Co, 
(9  Allen,  329),  distinguished.  Pratt 
V.  D.  II.  M.  F.  Ins.  Co.  220 

Buffum  V.  Fayette  M.  F.  Ins.  Co,  (8 
Allen,  360),  distinguished.  PraU 
V.  D.  IL  M.  F.  Ins.  Co.  220 

Priest  V.  Citizens'  M.  F.  Ins.  Co.  (8 
Allen,  602),  distinguished.  Pratt 
V.  D.  H.  M.  F.  Ins.  Co.  220 
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Eoenon  v.  P&niers  (89  N.  Y.  527), 
distinguished.    Jenkins  v.  Dean. 

280 

WindmuUer  v.  i^  (107  N.  Y.  674). 
distinguished ,    Bernstein  v.  Meeeh . 

358 

jp.  iV.  BarUc  v.  Lamon  (55  Hun,  414), 
reversed,     i^.  iV'.  JBIanA;  v.  Lamon. 

866 

Huguenot  Bank  v.  JStudirell  (74  N.  Y. 
621),  distinguished,  i^'.  iV'.  ^nA; 
V.  Lamon.  370 

l/w^d  V.  Bullnrd  (79  N.  Y.  404),  dis- 
tinguished. F.  N.Bankv.lMnwv. 

370 

5rMcg  V.  Piatt  (80  N.  Y.  379),  distin- 
guished.    F.  N.  Bankv.  Iximon. 

370 

Van  Amhurgh  v.  Baker  (81  N.  Y. 
46),  distinguished.  F.  Jv;  Bankv. 
Lamon,  370 

ITirifcte/i^i  V.  ^e7fe  (99  N.  Y.  360), 
distinguished.  F,  N,  Bank  v. 
Lamon.  870 

Barnes  v.  Brown  (55  Hun,  339),  re- 
versed in  part.    Barnes  v.  Brown. 

872 

Scattergood  v.  FJwd  (14  Hun,  269;  79 
N.  Y.  263),  distinguished.  Barnes 
V.  Brmm,  883 

Ctor*  V.  Ft7.  of  Dunkirk  (12  Hun, 
181;  75  N.  Y.  612),  distinguished. 
^<?jr«W  V.  City  of  Buffalo,  393 

PifcA;  V.  Belknap  (55  Hun,  91),  re- 
versed.    Peck  v.  Belknap.  894 

Atlantic  Nat.  Bank  v.  Franklin  (55 
N.  Y.  235),  distinguished,  r.  iV: 
ia»nA;  V.  Parker.  420 

Penrkins  v.  /V<w^  (62  Barb.  420),  dis- 
tinguished.   T.  N.  Bank  v.  Parker. 

420 

People  V.  Lowndes  (55  Hun,  469),  re- 
versed.   i^»>^  V.  Lowndes.       455 

.0hM>A»  V.  Reynolds  (106  Mass.  31), 
distingidshed.      Orafton  v.  if<w>. 

473 


Higgins  v.  McCtmneU  (56  Hun,  277)» 
reversed.    Biggins  v.   MeCkmneU. 

482 

Blaeehinska  v.  Howard  Mission  (56 
Hun,  322),  reversed.  Blaeehinska 
V.  Howard  Mission.  497 

/?>-a«fe  V.  fkhwerin  (54  N.  Y.  848). 
distinguished.  Blaeehinska  v.  lf<ws 
a/tf  Mission.  889 

/•««  V.  iV:  F.  <j&  iV.  iJ.  a>.  (55  Hun. 
181).  reversed.  i>n<  v.  3''.  F.  <fc 
if.  /?.  Ce?.  504 

Salifihti-y  v.  iSf«w«>;i  (10  Hun,  242), 
overruled.  Lent  v.  ^.  T,  db  M.  R 
Co.  511 

JJ^oorf  V.  ATin^  (52  Hun,  225).  re- 
versed.    ^/(9r>id  V.  Kane.  514 

McCready  v.  T/wm  (51  N.  Y.  454), 
distinguished.  ,  Chase  v.  McLean. 

535 

Jfor<!  V.  iV".  F.  J9.  F.  Ins,  Co.  (55 
Hun,  540),  reversed.  More  v.  3'. 
F.  j5.  T':  /«».  Co.  587 

Bodine  v.  JS?.  J^.  Lis.  Co.  (51  N.  Y. 
117),  distinguished.  More  v.  JV'l  F. 
j5.  i?:  //w.  &?.  548 

Arffy,  S.  F.  Ins.  Co,  (125  N.  Y.  57, 
64),  distinguished.  More  v.  JV!  F. 
^.  i^:  /rw.  C^.  548 

Harnha  v.  iZetd  (45  N.  Y.  415).  dia- 
tinguislied.     Dexter  v.  Beard.  557 

C^crrAr  v.  2)«we  (124  N.  Y.  120).  dis- 
tinguished.    Dexter  v.  Beard.  557 

Armstrong  v.  ^.  7«*.  O?.  (55  Hun, 
399),  reversed.  Armstrong  v.  ^. 
/??«.  Co.  560 

IVrw*  V.  Gf.  F.  Ins.  Co.  (80  N.  Y. 
410),  distinguished.  Armstrong  v, 
A.  Ins.  Co.  566 

Holey  V.  ^w.  Cent.  Ins.  Co.  (120  N. 
Y.  510),  distinguished,  ^rm^fr^fi^ 
V.  A.  Ins.  Co,  565 

Mclntyre  v.  Carriere  (17  Hun,  64), 
distinguished.  Fa»  Ciitfr.  Van 
VecJiten,  582 

iW«rf«  V.  FfWor  (55  Hun,  461),  re- 
versed.    Roberts  v.  Victor,        585 
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Kavanftgh  v.  J3^Jbu?t^/i  (44  Barb.  192), 
distinguished.    EoberU  v.    Vietor. 

599 

Sondenx.  Tbt^n^/KPncf  (89  N.  Y.  628). 
distinguislied.      Dingley  v.    Bun. 

614 

Ifcw  V.  Whitney  (147  Mass.  1).  dis- 
tinguished.    Dingley  v.  ^/^     614 

WelU  V.  Alexandre  (34  J.  <&  8.  542), 
reverseii.     T?W«  v.  Alexandre.  642 

Kemochan  v.  iV.  T.  J5:.  /?.  O?.  (25  J. 
&  8.  434),  reversed.     Kernochan  v. 


JV.  r.  E.  li.  Co. 

Kemiedy  v.  B.  C.  A  B, 
Hun,   183),  reversed. 
V.  N,  Y.  K.  a.  Co. 


651 

B.   Co.  (54 

Kernochan 

655 


CAU8E  OF  ACTION. 

1.  One  who  interferes  with  another's 
right  to  the  service  of  a  third 
person,  whether  male  or  female,  a 
minor  or  adult,  is  liable  for  actual 
or  compensatory  damages,  in  the 
same  manner  and  upon  the  same 
grounds  that  he  would  be  liable  for 
an  unlawful  interference  with  any 
other  property  right  of  another. 
Laxcyer  v.  Fritcher.  239 

2.  Where,  in  an  action  to  have  an 
assessment  for  a  local  improvement 
upon  plaintiff's  land  in  the  city  of 
Buffalo  adjudged  illegal  and  to  re- 
strain its  collection,  it  was  not 
claimed  that  any  land  outside  the 
district  upon  which  the  assessment 
was  made  should  have  been  in- 
cluded, nor  was  any  fraud  upon 
the  part  of  the  awwssors  alleged, 
but  the  claim,  wtis,  and  it  was 
found  by  the  trial  court,  that  the 
assessment  upon  plaintilTs  land 
was  largely  in  excess  of  its  propor- 
tionate benetit.  held,  that  the  action 
was  not  maintainable;  that  while 
the  facts  miffht  have  entitled  plain- 
tiff to  reliei  upon  review  by  cer- 
tiorari, as  the  matter  was  one 
within  the  jurisdiction  of  the  as- 
sessors under  the  city  charter  (§§  1, 
2,  8,  tit.  6,  chap.  519,  Laws  of 
1870),  a  mere  error  of  judgment  on 
their  part  furnished  no  support 
for  collateral  attack  by  action. 
Hoffdd  V.  City  of  Buffalo.  887 
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3.  An  action  is  maintainable  at  the 
suit  of  a  taxpayer,  against  city 
officials,  restraming  them  from  en- 
tering into  a  contract  of  employ- 
ment, in  a  position  where  a  civil 
service  examination  is  required, 
with  one  who  has  not  passed  the 
examination,  or  to  restrain  the 
payment  of  the  salary  of  such  an 
employe  out  of  the  funds  of  the 
city.  (Code  Civ.  Pro.  §  1926;  chap. 
673,  Laws  of  1887.)  Peek  v.  Bel- 
knap.  394 

4.  Where  money  has  been  collected 
under  an  assessment  for  a  local 
improvement  which  is  valid  on 
the  face  of  the  record  but  illegal 
by  reason  of  the  existence  of  some 
fact  outside  thereof,  it  may  not  be 
recovered  back  until  the  assess- 
ment is  set  aside.      Trimmer  v. 
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City  of  Rocliester. 


5.  It  is  not  sufficient  that  in  an  ac- 
tion brought  by  another  party 
whose  property  was  assessed  for 
the  same  improvement  a  judgment 
was  recovered  adjudging  the  as- 
sessment against  his  property  to 
be  illegal  and  void;  this  does  not 
set  aside  all  of  the  assessments,  but 
only  that  against  the  property  of 
the  plaintiff  in  such  action,  and 
the  other  assessments  are  not 
affected    or  invalidated   thereby. 

Id, 

6.  To  constitute  a  cause  of  action 
against  a  railroad  company  under 
the  Oeneral  Railroad  Act  (§  18, 
chap.  140,  Laws  of  1850,  as 
amended  by  chap.  198,  Laws  of 
1876),  to  recover  the  amount  of  an 
awanl  for  land  taken  by  it  for 
railroad  purposes,  it  is  necessary 
that  the  final  order  confirming  the 
award  of  the  commissioners  of  ap- 
praisal, or  a  certified  copy  thereof, 
should  be  recorded  in  the  county 
clerk's  office.  Lent  v.  N,  F.  A 
Mas».  R.  Co.  504 


CERTIFICATE. 

1.  It  seems  that  under  the  provisions 
of  the  act  of  1842  (Chap.  806,  Laws 
of  1842),  requiring  the  secretary 
of  state  when  an  act  as  published 
in  the  session  laws  is  certified  "  as 
having  been  passed  by  the  assent 
of   two-thirds   of    the    members 
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elected  to  each  house  "  to  state  in 
connection  with  it  as  published  in 
the  session  laws  that  it  was  passed 
"  by  a  two-thirds  vote  "  and  that 
this  statement  shall  be  presumptive 
evidence  that  the  bill  was  certified 
as  having  been  so  passed,  the  pre- 
sumption thus  created  may  be 
overcome  by  the  production  of  the 
original  certificate  showing  it  was 
not  so  passed.  Rumaey  v.  N.  T.  & 
N.  E.  R.  R,  Co.  88 

2.  But  while  under  the  Revised  Stat- 
utes (1  R.  S.  156,  §  3),.no  act  shall 
be  deemed  to  have  been  passed,  by 
a  two-thirds  vote  unless  so  certified 
by  the  presiding  officer  of  each 
house,  a  defective  certificate  which 
fails  to  state  either  way,  i.  £.,  as  to 
whether  or  not  the  act  was  passed 
bj  a  two-thirds  vote,  is  not  conclu- 
sive to  overcome  the  presumption 
created  hj  the  statement  of  the 
secretary  in  the  session  laws.    Id. 

8.  In  such  case  the  journal  of  the 
house  whose  presiding  officer  has 
made  the  defective  certificate  may 
be  resorted  to  for  the  purpose  of 
determining  the  fact.  Id. 


CIVIL  SERVICE. 

1.  A  disqualification,  under  the  Civil 
Service  Law,  for  an  appointment 
in  the  public  service  of  a  city,  ap- 
plies not  only  to  the  individual 
who  has  not  passed  the  requisite 
examination,  but  also  to  the  city 
itself;  it  cannot  employ,  or  receive 
into  its  service,  a  person  not  eligi- 
ble under  the  law.  Peck  v.  Belknap, 

394 

2.  An  action  is  maintainable,  at  the 
suit  of  a  taxpayer,  against  city 
officials,  restraining  them  from  en- 
tering into  a  contract  of  employ- 
ment, in  a  position  where  a  civil 
service  examination  is  required, 
with  one  who  has  not  passed  the 
examination,  or  to  restrain  the 
payment  of  the  salary  of  such  an 
employe  out  of  the  funds  of  the 
city.  (Code  Civ.  Pro.  §  1925;  chap. 
678,  Laws  of  1887.)  Id, 

8.  It  is  not  a  defense  to  such  an  ac- 
tion that  an  employment  by  the 
city  of  some  person  for  the  pur- 
pose specified  is  proper  and  lawful. 


and  that  the  compensation  agreed 
to  be  paid  was  not  extravagant. 

Id, 

Where  an  appointment  is  to  a  posi- 
tion coverea  by  the  regulations  for 
admission  into  the  service  of  the 
city  by  its  mayor,  and  approved 
by  the  civil  service  commission, 
the  relation  to  the  city  of  the  ap- 
pointee cannot  be  changed  into 
that  of  an  independent  contractor 
by  the  execution  of  a  formal  con- 
tract between  them,  setting  forth 
the  specific  duties  he  is  to  perform. 

Id. 

The  common  council  of  the  city 
of  Rochester,  by  resolution,  au- 
thorized the  employment  of  some 
person  to  keep  a  book  containing 
a  record  of  the  street  lamps  in  the 
city,  and  showing  the  number 
each  day  not  li^ht^  as  reported  to 
him  by  the  policemen  of  that  city. 
B.  was  so  employed  for  a  period, 
stated,  at  a  specified  salary,  and  he 
entered  upon  the  discharge  of  his 
duties.  The  common  council,  by 
another  resolution,  directed  the 
mayor  to  enter  into  a  contract 
with  B.  for  the  performance  by 
him,  at  a  compensation  stated,  of 
the  duties  specified  in  the  prior 
resolution,  and  in  addition  ''to 
perform  such  other  duties  as  may 
be  connected  with  the  public  street 
lighting  system  of  the  city  as  may 
be  required  "  and  to  furnish  "  writ- 
ten reports  upon  any  of  the  sub- 
jects aforesaia."  The  regulations 
for  the  admission  of  persons  into 
the  service  of  the  city,  after  cer- 
tain exceptions,  claasified  the  serv- 
ice as  follows :  "  Schedule  B  (Part 
one).  All  officers  and  members  of 
the  Police  and  Fire  Department. 
(Part  two.)  All  other  subordinate 
officers  and  assistants."  Appoint- 
ments in  part  two  were  required 
to  be  made  from  persons  whose 
names  were  certified  by  the  board 
of  examiners.  B.  had  never  been 
examined,  nor  was  his  name  certi- 
fied by  that  board.  Held,  that  B., 
under  both  resolutions,  was  an  as- 
sistant to  the  lamp  committee, 
with  duties  merely  clerical,  and  so, 
his  employment  fell  within  part 
two,  and  his  admission  Into  the 
city  service  was  illegal;  that  any 
payments  made  to  him  by  the  city 
officials  would  be  a  waste  of  the 
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dt^  funds,  and.  therefore,  that  an 
action  was  maintainable,  at  the 
suit  of  a  taxpayer,  to  restrain  such 
payment.  Id, 

CODES. 

See  Code  op  Procedure. 

Code  op  Civil  Procedure. 
Penal  Code. 


CODE  OP  PROCEDURE. 
§  88.    Dodge  v.  Gallatin. 


117 
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416. 
418. 
621. 
645. 

649, 

758. 

993. 
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1879. 
1380. 
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1681. 
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VanClMfv,  VanVeeJiUn.  571 

Oetrander  v.  Hart.  406 

Higgtns  v.  McConnell.     482 

iiiih    q   ^  Uayden  v.    Na- 
^"^-  ^-  {      tianal  Bank.  146 
Baskinv.  Ilnntington.     313 
Van  Bokkelen  v.  BerdcU.  141 
Ostrander  v.  Hart.  406 

Ostrander  v.  Hart.  406 

>  Baskin  v.  Huntington.    313 

V  Thompson  v.  3f.  i2.  Ci?.    360 

WfVA^  V.  yfoniJuin.  232 

PerA;  v.  Bilknap.  394 


{ 


COMMISSIONERS  OF  LAND 
OFFICE. 

1.  The  act  of  1850  (Chap.  283,  Laws 
of  1850),  which  empowers  the  com- 
missioners of  the  land  office  to 
grant  to  the  proprietors  of  adja- 
cent lands  ' '  so  much  of  the  lands 
under  the  waters  of  navigable 
rivers  or  lakes  as  they  shall  deem 
necessary  to  promote  the  com- 
merce of.  this  state  or  proper  for 
the  purpose  of  beneficial  enjoy- 
ment of  the  same  hj  the  adjacent 
owner"  is  one  requiring  the  assent 
of  two-thirds  of  both  houses  of  the 
legislature.  (State  Const,  art.  1, 
§  9;  1  R.  8.  156,  §  2.)  Rumseij  v. 
N.  r.  <fe  N.  E.  R.li.  Co.  88 

2.  The  legislature  had  authority  to 
confer  such  pow^er  upon  the  said 
commissioners.  (Const,  art.  5. 
§§  5.  6.)  Id. 


COMMON  SCHOOLS. 

1.  Under  the  provision  of  the  act 
consolidating  the  acts  in  reference 
to  public  instruction  (§  19,  chap. 
555,  Laws  of  1864.  as  amended  by 
chap.  567,  Laws  of  1875,  and  chap. 
528.  Laws  of  1881),  which  provides 
that  "  whenever  a  majority  of  all 
the  inhabitants  of  any  school  dis- 
trict entitled  to  vote,  to  be  ascer- 
tained by  taking  and  recording 
the  ayes  and  noes  of  such  inhabit- 
ants attending  "  a  school  meeting, 
shall  determine  that  a  sum  required 
for  building  a  new  school-house 
shall  be  rai^  by  installments,  the 
same  may  be  so  raised,  and  author- 
izes the  trustees  of  the  district  to 
borrow  so  much  of  the  sum  voted 
as  may  be  necessary,  and  to  issue 
bonds  therefor,  a  majority  of  the 
qualified  voters  of  the  district  is 
not  required,  nor  is  a  majority  of 
those  at  a  school  meeting;  the  stat- 
ute simply  requires  a  majority  of 
the  qualified  voters  in  attendance, 
pursuant  to  legal  notice,  who 
actually  vote  upon  the  question 
by  answering  "aye"  or  "no"  as 
the  names  of  all  present  are  called. 
Smith  V.  Proctor.  319 

2.  Where,  therefore,  it  appeared  that 
the  number  of  qualified  voters  in 
a  school  district  was  three  hun- 
dred, that  at  a  school  meeting,  of 
which  due  notice  had  been  given, 
which  was  attended  by  one  hun- 
dred and  fifteen  of  such  voters,  a 
resolution  authorizing  the  raising 
of  a  sum  to  be  expended  in  build- 
ing a  new  school-house,  and  direct- 
ing the  trustees  to  issue  district 
bonds  to  the  amount  specified, 
payable  in  installments,  was 
adopted  by  a  vote  of  thirty-four 
ayes  to  thirty-three  noes,  the  other 
voters  present  not  voting,  held, 
that  the  resolution  was  legally 
adopted;  and  so.  that  an  action  to 
restrain  the  issuing  of  the  bonds  or 
the  collection  of  a  tax  to  pay  inter- 
est thereon  was  not  maintainable. 

Id. 

COMPROMISE. 

In  an  action  upon  a  disputed  claim 
it  is  not  competent  for  plaintiff  to 
prove  an  offer  to  compromise  by 
paying  a  spe(!ifled  sum,  made  by 
deiendant  for  the  purpose  of  pro- 
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curing  a  settlement  of  the  contro- 
versy.    Smith  V.  JSatterUe.         677 


CONSIDERATIOX. 

An  agreement  by  a  creditor  to  with- 
hold suit  against  his  debtor  is 
a  good  consideration  to  support  a 
promise  by  a  third  party  to  pay 
the  debt,  although  no  fixed  and 
definite  time  of  extension  is  ex- 
pressly agreed  upon.  Tradert^  Nat. 
Bank  v.  Parker.  415 


CONSPIRACY. 

Where  in  aetianfor  conternan 

of  personal  property  a  conspiracy  is 
charged,  this  is  not  necessarily  a  con- 
trolUiig  element  and  does  not  require 
a  verdict  for  or  against  all  the  defend- 
ants jointly.  See  Lockieood  v.  Bart- 
lett.  340 

CONSTITUTION. 

No  person,  corporation  or  associa- 
tion, authorized  to  acq^uire  and 
hold  property,  can  be  divested  of 
it  by  the  flat  of  any  other  organiza- 
tion, or  in  any  way  without  its  con- 
sent, unless  by  due  process  of  law. 
Wicks  V.  Monihan.  232 


CONSTITUTIONAL  LAW. 

1.  The  act  of  1850  (Chap.  283,  Laws 
of  1850),  which  empowers  the  com- 
missioners of  the  land  ofiice  to 
grant  to  the  proprietors  of  adjacent 
lands  "  so  much  of  the  lands  under 
the  waters  of  navieable  rivers  or 
lakes  as  they  shall  deem  necessary 
to  promote  the  commerce  of  this 
state  or  proper  for  the  purpose  of 
beneficial  enjoyment  of  the  same 
by  the  adiacent  owner"  is  one 
requiring  the  assent  of  two-thinls 
of  the  meml)er8  of  both  houses  of 
the  legislature.  (State  Const,  art. 
1,  §  9;  1  R.  S.  156,  §  2.)  Rumsey 
V.  N.  y,  A  N.  E.  li.  B,  Co.     88 

2.  The  legislature  had  authority  to 
confer  such  power  upon  the  said 
commissioners.  (Const,  art.  5, 
§§  5,  6.)  Id. 

8.  The  owners  of  lots  abutting  on  a 
city  street  have,  although  tlie  fee 


thereof  is  in  the  municipality, 
certain  rights  and  privileges 
therein,  in  the  nature  of  easements, 
which  constitute  property,  and  of 
which  they  may  not  be  deprived 
without  j ust  compensation.  (State 
Const,  art.  1,  §  6.)  Egercr  v.  N. 
Y.  C.  d:  H,  B.  B.  B,  Co.  108 

4.  While,  therefore,  the  legislature 
may  direct  the  closing  of  a  street 
and  may  empower  the  municipality 
to  discontinue  its  use  as  such, 
t^is  power  is  subject  to  the  oonsti* 
tutional  prohibition,  and  it  may 
not  be  exercised  so  as  to  deprive 
an  abutting  owner  of  the  access  to 
his  premises  furnished  by  the 
street,  without  making  compensa- 
tion; at  least  unless  there  is  pro- 
vided or  left  for  him  other  means 
of  access.  Id, 

."♦.  The  legislature  may  vest  a  private 
|)erHon  or  corporation  with  the 
right  of  eminent  domain,  when 
the  use  to  be  made  thereof  is  to 
acquire  property  for  the  public 
benefit.  Pocantieo  W.  W.  Co,  v. 
Bird.  249 

6.  //  seems  the  legislature  lias  power 
to  discriminate  between  residents 
and  non-residents  in  favor  of  the 
former,  in  regard  to  its  waters, 
the  common  property  of  the  people 
of  the  state.     People  v.  Lowndes. 

455 

CONSTRUCTION. 

While,  in  the  construction  of  a 
will,  the  court  must  so  construe 
its  provisions  as  to  effectuate  the 
general  intent  of  the  testator  as 
expressed  in  the  whole  instrument, 
and  while  for  this  purpose  words 
and  phrases  may  be  transposed  and 
its  provisions  read  in  an  order 
different  from  that  in  which  they 
appear  in  the  instrument,  and 
provisions  may  be  inserted  or  left 
out  if  necessary,  this  can  only  bo 
done  in  aid  of  the  testator's  intent 
and  purpose,  and  not  to  devise  a 
new  scheme  or  to  make  a  new  will. 
Tilden  v.  Oreen,  29 


CONTRACT. 

1.  In  an  action  to  recover  for  acnr- 
ices  rendered,  the  following  facts 
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appeared:  Defendant  entered  into 
a  contract  with  the  cit^  of  New 
York  to  construct  certain  sewers. 
Under  said  contract  the  city  was 
authorized  to  retain,  for  six  months 
after  the  work  was  done,  a  cer- 
tain percentage  of  the  contract 
price  for  the  purpose  of  repairing 
the  streets  through  which  the  sew- 
ers were  constructed,  which  the 
city  wasauthorized  to  expend  only 
alter  defendant  had,  after  being 
notified,  refused  to  make  such  re- 
pairs. Defendant  employed  H., 
plaintiff's  assignor,  to  superintend 
the  work,  agreeing  to  pay  him 
for  his  services  one-third  of  the 
net  profits.  The  city  made  pay- 
ments as  the  work  progressed,  and 
after  its  completion  retained  the 
percentage  specified,  which  was 
paid  to  defendant  in  June,  1888. 
This  action  was  commenced  in 
January  of  that  year.  IL  testified 
that  he  knew  of  the  terms  of  de- 
fendant's contract  with  the  city. 
Defendant  moved  to  dismiss  the 
complaint,  at  the  close  of  plain- 
tiff's evidence,  on  the  ground  that 
the  action  had  been  commenced  be- 
fore the  contract  was  completed 
and  before  H.'s  interest  in  the 
profits  had  become  due.  This 
motion  was  denied,  //e^,  no  error; 
that  conceding  it  was  not  in  the 
contemplation  of  the  parties  that 
the  percentage  of  H.  sliould  be- 
come due  and  payable  until  the 
amount  thereof  could  be  ascer- 
tained, as  the  city  was  only  author- 
ized to  expend  for  repairs  the 
money  retained,  and  the  con- 
tractor could  not  be  made  liable 
for  a  larger  sum,  upon  conclusion 
of  the  work,  and  upon  payment 
of  the  amount  earned  less  the 
amount  retained,  the  parties  could 
have  determined  the  net  profits 
and  divided  the  same,  leaving  their 
interest,  if  any,  in  the  amount  re- 
tained, to  be  ascertained  upon  ex- 
piration of  the  six  months.  Jeiikitm 
v.  Dean.  275 

2.  Defendants  entered  into  a  con- 
tract in  writing  with  plaintiff  to 
furnish  him  aliall  in  the  city  of 
B.  for  fdur  performances  of  a 
theatrical  company,  plaintiff  to  re- 
ceive fifty  per  cent  of  tlie  gross 
receipts.  Plaintiff  thereafter  wrote 
to  defendants  inclosing  a  contract 
for  them  to  sign,  by  the  terms  of 


which  he  was  to  receive  sixty  per 
cent  of  the  gross  receipts,  and 
stated  in  his  letter  that  he  could 
not  think  of  playing  for  less.  De- 
fendants returned  said  contract 
unsigned,  with  a  letter  stating  that 
they  already  had  a  contract  signed 
by  plaintiff,  and  did  not  need  any 
*  other.  Defendants  subsequently, 
having  received  from  plaintiff's 
agent  for  publication  certain  ad- 
vertisements, wrote  said  agent 
expressing  surprise,  and  stating 
they  had  supposed  from  plaintiff's 
letter  that  the  company  w^as  not 
coming  to  B.,  and  that  they  could 
not  arrange  for  the  performances 
on  the  dates  named.  This  letter 
was  not  received  by  said  agent 
until  his  arrival  at  B.  to  make 
arrangements  for  said  perform- 
ances, to  which  place  the  letter 
had  l)een  forwarded.  Plaintiff  with 
his  company  came  to  B.  in  due 
time  to  perform  his  contract,  but 
was  refused  the  use  of  the  hall. 
In  an  action  upon  the  contract,  the 
court  refused  to  direct  a  verdict 
for  defendants,  but  submitted  to 
the  jury  the  question  as  to  whether 
defendants  were  relieved  from  the 
obligation  of  their  contract.  Held, 
no  error;  that  defendants'  letter, 
in  response  to  that  of  plaintiff  in- 
closing the  proposed  new  contract, 
was  an  election  on  their  part  to 
keep  the  executed  contract  in 
force,  which  operated  upon  the 
rights  of  both  parties,  and  so  the 
contract  was  kept  alive  until 
the  time  of  the  performance. 
Bernstein  v.  Meech.  854. 

3.  Also  Iwld,  that  while  the  amount 
of  profits  plaintiff  would  have 
realized  had  the  contract  been 
performed,  were  not  susceptible 
of  proof,  and  so  not  recoverable, 
plaintiff  was  entitled  to  recover 
the  amount  of  expenses  legiti 
mately  and  necessarily  incurred 
by  him  for  the  purposes  of  the 
performance  of  the  contract  on 
his  part;  that  it  could  not  be 
assumed  plaintiff  would  have  lost 
any  part  of  these  expenditures  had 
he  been  permitted  to  perform.  Id, 

4.  Upon  the  death  of  one  of  two 
joint  contractors,  the  primary  lia- 
bility for  a  breiich  of  the  contract 
rests  upon  the  survivor,  and  in 
order  to  maintain  an  action  against 
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him  and  the  personal  representa- 
tives of  the  decedent  jointly,  the 
complaint  must  allege  that  the 
latter  is  insolvent  or  unable  to  pay. 
Barnes  v.  Brown.  372 

6.  Plaintiff  entered  into  a  contract 
with  B.  &,  8.  by  which  the  latter, 
for  a  valuable  consideration, 
agreed,  among  other  things,  to 
assign  to  plaintiff  ^,000  shares  of 
the  capital  stock  of  a  certain  corpo- 
ration, said  stock  "to  be  full  paid 
stock."  B.  &,  8.  transferred  to 
plaintiff  certificates  for  the  speci- 
fied number  of  sliares,  but  it  was 
not  full  paid  stock.  On  discovery 
of  this,  plaintiff  tendered  back  the 
certificate  and  demanded  full  paid 
stock,  which  was  refused.  In  an 
action  to  recover  damages  for 
breach  of  the  contract,  it  ap- 
peared and  the  referee  found  that 
the  stock  had  no  actual  or  market 
value  at  the  time  when  B.  &  8. 
undertook  to  deliver.  Held,  that 
plaintiff  was  only  entitled  to  re- 
cover nominal  damages;  that  it 
was  immaterial  that  defendants, 
in  order  to  perform  the  contract, 
would  have  been  compelled  to  pay 
par  for  the  stock,  as  plaintiff  was 
simply  entitled  to  recover  a  sum 
which  would  indemnify  him  for 
the  loss  he  had  suffered  by  the  de- 
fault. Id. 

6.  An  agreement  by  a  creditor  to 
withhold  suit  against  his  debtor  is 
a  good  consideration  to  support  a 
promise  by  a  third  party  to  pay  the 
debt,  although  no  fixed  and  defi- 
nite time  of  extension  is  expressly 
agreed  upon,  leaders'  N.  Bank 
V.  Parker.  415 

7.  The  legal  effect  of  such  an  agree- 
ment is  to  bind  the  creditor  to 
withhold  suit  for  a  reasonable 
time,  andvwhat  is  a  reasonable 
time  is  a  mixed  question  of  law 
and  fact,  depending  for  its  solution 
upon  the  circumstances  of  the 
case.  Id. 

8.  Plaintiff  held  a  note  against  II.  & 
J.,  and  threatened  to  brin^  suit 
thereon.  Defendant,  a  creditor  of 
H.,  who  was  financially  embar- 
rassed, requested  plain  tin  to  delay 
prosecution.  Plaintiff  offered  to 
extend  the  time  for  the  payment 
of  the  note  if  defendant  would 


sign  it.  This  he  did.  No  time  of 
extension  was  agreed  upon.  It 
was  understood  that  defendant 
was  at  the  time  intending  to  at- 
tend a  sale  of  certain  property  of 
H.  under  a  chattel  mortgage,  from 
which  it  was  hoped  something 
might  be  realized,  to  be  applied 
in  payment  of  the  note.  In  an 
action  upon  the  contract  so  made 
by  defendant,  held,  that  it  was 
founded  upon  a  ^ood  considera- 
tion: that  plaintiff  waived  his 
right  to  sue  until  after  such  sale. 

Id, 

9.  The  A.  &  P.  Telegraph  Co.  or- 
ganized a  department  for  the  pur- 
pose of  supplying  newspapers  with 
news  transmitt^  by  its  wires; 
this  department  was  entitled  **  The 
National  Associated  Press,  James 
H.  Goodsell.  President."  Subse- 
(]^uently,  said  Goodsell,  the  plain- 
tiff  herein,  entered  into  a  contract 
with  said  company,  he  contract- 
ing, in  the  name  so  ^iven  to  the 
department,  to  furnish  news  to 
be  transmitted  by  it  at  prices 
named.  Thereafter,  said  company 
assigned  and  transferred  to  de- 
fendant all  of  its  property,  busi- 
ness, rights  and  privileges,  etc., 
the  latter  undertaking  and  assum- 
ing performance  of  the  contract  in 
question.  Held,  that  plaintiff 
could  maintain  an  action  in  his 
own  name  for  a  breach  of  the  con- 
tract; that  as  the  contracting  com- 
pany was  not  defrauded  or  misled 
by  the  use  of  the  name  adopted  by 
plaintiff,  neither  it  nor  its  assignee 
could  avoid  the  contract  because 
of  such  use.  GoodatU  v.  W.  U. 
Tel.  Co.  430 

10.  By  the  contract,  plaintiff  was  to 
pay  a  certain  sum  per  month,  the 
telegraph  company  to  transmit  a 
certain  number  of  words  daily;  for 
any  excess  plaintiff  was  to  pay  a 
rate  specified  for  each  word.  The 
contract  provided  for  the  trans- 
mission of  news  over  five  circuits, 
one  named  the  "far  western." 
Subsequently  an  arrangement  was 
made  under  which  plaintiff  paid 
for  two  operators  at  Pittsburg  to 
repeat  dispatches  to  towns  in- 
cluded in  the  far  western  circuit. 
The  amount  paid  for  the  two 
operators  was  more  than  the 
charges  under  the  contract  for  ex- 
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cess  of  words.  Held,  a  finding 
was  proper  that  this  arrangement 
took  the  place  of  the  far  western 
circuit,  and  that  consequently  de- 
fendant was  not  entitled  to  charge 
for  the  excess  of  words  sent  over 
that  circuit.  Jd. 

11.  The  contract  provided  that  of 
the  specified  number  of  words  for 
the  regular  reports,  one-third 
should  be  sent  in  the  day-time  and 
two-thirds  at  night;  that  if  the 
telegraph  company  should  trans- 
mit news  reports  to  any  greater 
number  of  places  than  thirty-eight 
which  were  enumerated,  it  should 
receive  for  the  excess  over  and 
above  the  monthly  payment,  a 
certain  rate  per  word,  and  in  case 
any  one  of  the  places  named  should 
cease  to  take  the  news  service,  and 
if  no  other  place  was  substituted, 
the  company  would  make  a  rebate 
from  the  monthly  payments.  All 
of  the  places  named  did  not  take 
the  reports,  and  only  fifteen  or  six- 
teen took  them  day  and  night. 
The  reports  were  sent  to  other 
places  not  named,  but  at  no  time 
were  there  thirty -eight  which  re- 
ceived the  day  reports  or  the  night 
reports.  Held,  that  plaintiff  was 
entitled  to  have  both  the  day  and 
night  reports  transmitted  to  thirty- 
eight  places  for  the  regular 
monthly  charge,  and  it  was  not 
requisite  that  they  should  be  sent 
to  the  same  places,  but  that  the 
night  reports  might  be  sent  to 
dinerent  places  from  those  receiv- 
ing the  day  reports.  Id. 

12.  In  March,  1882,  defendant's  presi- 
dent wrote  to  plaintiff  that  it 
would  no  longer  transmit  the  news 
reports  at  the  contract  prices,  but 
would  from  that  date  charge  an 
increased  rate  as  stated,  and  un- 
less this  was  paid  that  the  service 
would  be  discontinued.  Plaintiff 
declined  to  pay  the  increased  rate 
and  insisted  upon  the  performance 
of  the  contract.  In  reply,  said 
president  stated  that  his  company 
repudiated  the  contract;  he  gave 
plaintiff  time  to  communicate  with 
his  customers;  being  unable  to 
make  any  arrangements  with  them 
to  pay  the  increased  price,  he  so 
notifi^  defendant  on  June  20, 
1882,  stating  that  he  did  not 
waive  his  claims  imder  the  con- 


tract, but  was  willing  to  carry  it 
out,  and  demanded  performance 
by  defendant.  On  June  24,  plain- 
tiff stopped  delivery  of  his  reports. 
Held,  that  plaintiff  vias  entitled  to 
recover  damages  for  breach  of  the 
contract  on  defendant's  part;  that, 
as  it  had  unqualifiedly  repudiated 
the  contract,  only  giving  plaintiff 
time  ijo  communicate  >%ith  his 
customers,  when  he  failed  to  make 
new  terms  with  them  and  so  noti- 
fied defendant,  the  extension  of 
time  was  at  an  end,  the  contract 
was  to  be  considered  as  abandoned 
by  defendant,  and  plaintiff  was 
justified  in  so  treating  it  by  stop- 
ping bis  reports.  Id. 

18.  A  party  to  a  contract,  contain- 
ing a  provision  that  it  shall  not  be 
modified  or  changed,  except  by  a 
writing  signed  by  him,  may  by 
conduct  estop  himself  from  en- 
forcing the  provision  against  a 
party  who  has  acted  in  reliance 
upon  such  conduct.  He  may  also 
be  estopped  by  the  acts  of  an  agent 
who  possesses,  or  whom  he  has 
held  out  to  possess,  his  power  in 
respect  to  the  provision.  Bisltop 
V.  Agricultural  In^.  Co.  488 

14.  The  provision  of  the  act  in  re- 
lation to  married  women  (Chap. 
90,  Laws  of  1860,  as  amended  by 
chap.  172,  Laws  of  1862),  making 
the  property  a  married  woman 
"acquires  by  her  trade,  business, 
labor  or  services,  carried  on  or 
performed  on  her  sole  and  separate 
account,"  her  separate  property 
does  not  apply  to  labor  performed 
by  her  for  her  husband,  and  she 
cannot  make  a  binding  contract 
with  him  for  her  services  having 
no  connection  with  a  separate  bus- 
iness and  estate,  although  the 
same  are  to  be  rendered  outside  of 
her  household  duties.  While  he 
cannot  require  her  to  perform  serv- 
ices for  him  outside  of  the  house- 
hold, such  services  as  she  does 
render,  whether  within  or  without 
the  strict  line  of  her  duty,  belong 
to  him,  and  a  promise  to  pay  there- 
for is  simply  a  promise  to  make 
her  a  gift,  and  so  is  not  enforce- 
able. Blaechinska  v.  H.  M,  A 
Home,  4ff7 

15.  Plaintiff  proposed,  in  writing, 
to  furnish    defendants'  steamers. 
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which  were  making  regular  trips 
during  -the  year  between  certain 
ports,  with  coal  at  a  price  named 
for  the  year  1888,  the  quantity 
not  being  specified;  the  proposal 
was  accepted.  Coal  was  delivered 
as  needed  until  June  twenty-fifth, 
when  defendants  sold  and  ceased 
to  operate  their  steamers,  and  de- 
clined to  receive  coal  thereafter. 
The  purchaser  continiieti  to  make 
regular  trips  with  the  steamers  as 
before.  In  an  action  to  recover 
damages  for  breach  of  the  contract , 
held,  that  it  was  for  the  delivery 
of  all  the  coal  required  for  the 
operation  of  the  steamers  during 
the  entire  year,  and  not  a  contract 
for  successive  deliveries  of  coal  to 
be  made  only  when  the  defendants 
should  give  plaintiff  notice  that  a 
delivery  was  required;  that  the 
fact  that  defendants  sold  the 
steamers  was  immaterial,  as  this 
did  not  operate  to  relieve  them 
from  the  obligation  to  take  the 
coal  required  in  the  ordinary  and 
accustomed  use  of  the  steamers; 
and  so,  that  plaintiff  was  entitled 
to  recover.      Wells  v.   Alexandre. 

642 
See  IH'Ibchanic'b  Lubn. 

Insurance  Corpouations  . 

Insurance  (FraE). 

Insurance  (Life). 

Insurance  (Marine). 

CONVERSION. 


Where  in  action  for  eonverHon 


qf  personal  property  a  conspiracy  is 
charged,  this  is  not  necessarily  a  con- 
trolling element  and  does  not  require 
a  Terdictfor  or  against  all  the  defend- 
ants jointly. 

See  Lockwood  v.  Bartlett,  •         340 

CORPORATIONS. 

See  Insurance  Corporations. 
Insurance  (Fire). 
Insurance  (Life). 
Insurance  (Marine). 
Municipal  Corporations. 
Railroad  Corporations. 
Water-Works  Companies. 

COSTS. 

L  Under  the  provision  of  the  Judi- 
ciary Act  (§  25,  chap.  280,  Laws  of 


1847),  as  amended  in  1880  (g  1» 
chap.  354,  Laws  of  1880),  in  refer- 
ence to  the  removal  of  justices  of 
the  peace,  etc.,  which  gives  the 
court  power  in  a  proceSiing  for 
that  purpose  to  certify  and  tax 
certain  "reasonable  expenses," 
the  same  to  "  be  a  charge  against 
the  city,  town  or  village  within 
which  such  justice  of  the  peace," 
etc.,  resides,  the  court  has  no 
power,  at  least  in  a  proceeding  in- 
stitute<l  aft«r  the  passage  of  the 
amendatory  act,  to  certify  and  tax 
counsel  fees  and  disbursements; 
the  power  of  the  court  is  limited 
to  an  allowance  of  "the  reason- 
able expenses  of  the  referee."  In 
re  King.  602 

2.  Where,  in  such  a  proceeding, 
upon  coming  in  of  the  report  of 
the  referee,  the  proceedings  were 
dismissed,  and  upon  application 
of  both  the  complainant  and  re- 
spondent, the  court  certified  and 
taxed  the  counsel  fees  and  dis- 
bursements of  both  parties,  /wW, 
that  the  portion  of  the  order  mak- 
ing these  allowances  was  review- 
able here  on  appeal  by  the  city 
wherein  the  justice  resided.       Id. 

3.  Prior  to  the  appeal  all  of  the  items 
taxed  were  paid  by  direction  of 
the  common  council  of  the  city, 
except  the  sum  taxed  as  the  fees 
and  disbursements  of  complain- 
ant's counsel.  The  appeal  was 
"from  the  whole  and  every  part 
of  said  order  certifying  and  taxing 
the  expenses  of  the  reference 
herein."  Held,  that  the  notice  of 
appeal  was  too  broad.  The  order 
appealed  from,  therefore,  modified 
by  striking  out  the  item  so  unpaid, 
but  without  costs  of  appeal.      Id. 


COUNTER-CLAIM. 

1.  A  policy  of  marine  insurance  was 
issued  to  a  firm  "  for  account  of 
whom  it  may  concern."  The  ship 
was  at  the  date  of  the  policy 
owned  by  R. ,  one  of  the  firm.  The 
insurance  was  effected  for  the 
benefit  of  plaintiff,  a  creditor  of 
R.  and  a  mortgagee  of  the  ship. 
Defendant  set  up  as  a  counter- 
claim certain  notes  made  or  in- 
dorsed by  the  firm.    Ueld,  that 
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there  was  no  legal  basis  for  the 
couiiter-claini.  Beck  v.  Plvenix 
1/18.  Co.  160 

2.  Upon  proof  that  all  the  debts  of 
his  testator  have  been  paid,  an  ex- 
ecutor, who  is  sole  legatee,  may 
avail  himself  of  a  chose  in  action 
belonging  to  the  estate,  as  a 
counterclaim  in  an  action  against 
him.    Blood  v.  Kane,  514 

3.  In  an  action  by  an  undertaker  to 
recover  articles  furnished  and 
services  performed  in  the  burial  of 
defendant's  testator,  defendant  set 
up  as  a  counter-claim  an  indebted- 
ness of  plaintiff  to  her  testator, 
which  was  greater  than  the  amount 
in  suit,  and  asked  for  judgment 
for  the  excess.  Defendant  was 
the  sole  legatee  and  devisee  under, 
and  executrix  of,  the  will.  It  was 
admitted  that  no  notice  to  credit- 
ors to  present  claims  had  been 
published.  Defendant  testified 
that  her  testator  owed  very  few 
debts  when  he  died,  and  that  she 
had  paid  those  debts.  She  then 
offered  to  prove  the  counter-claim. 
The  evidence  was  rejected,  the 
referee  ruling  that  the  testator's 
claim  was  not  available  as  a 
counter-claim  or  set-oflf.  Held 
(Bradley  and  Parker.  JJ.,  dis- 
senting), error;  that  defendant 
was  entitled  to  show,  by  common- 
la  w^  evidence,  that  all  the  testator's 
debts  had  been  paid,  and  bavins 
established  that  fact,  was  entitlea 
to  have  the  amount  of  plaintiff's 
indebtedness  allowed  as  a  counter- 
claim. Id. 


COUNTY  COURT. 

An  action  to  foreclose  a  mechanic's 
lien  was  commenced  in  a  County 
Court;  the  lien  was  for  $1,670.10. 
The  complaint  was  amended  on 
trial  so  as  to  demand  only  $800. 
It  was  claimed  by  the  owner  that 
the  court  did  not  have  jurisdiction. 
Held,  that  as  there  was  nothing  in 
the  summons  to  show  what  the  ac- 
tion was  brought  for,  it  being 
under  the  Code  of  Civil  Procedure 
of  the  same  form  in  all  cases 
(§§  416,  418),  the  court  acquired 
jurisdiction  when  it  was  served  and 
had  power  to  amend  the  complaint. 
Van  iflief  v.  Van  Vechten.  571 

SicKELS — Vol.  LXXXV. 


COVENANTS. 

One  C.  being  the  owner  of  certain 
premises  upon  which  was  a  lane 
or  drive- way  sixteen  feet  in  width, 
running  east  from  a  street,  upon 
the  south  side  of  which  lane  was 
a  store  with  a  hatch -way,  giving 
access  to  the  cellar  which  projected 
into  the  lane  about  five  feet,  sold 
and  conveyed  by  full  covenant 
deed  to  B.,"  his  heirs  and  assigns," 
that  portion  of  the  premises  north 
of  the  lane,  "  also  a  right  of  way 
the  whole  length  of  the  south  line  " 
of  the  premises  conveyed,  **  be- 
tween said  south  line  and  a  line 
drawn  parallel  with  the  north  side 
of  the  store  *  *  *  to  be  used 
by  the  grantee  in  common  with 
the  grantor,  said  lane  not  to  be 
encumbered  or  built  upon  by  either 
party."  (\  subsequently  sold  and 
conveyed  tlie  remaining  portion  of 
said  premises,  reserving  the  right 
of  way  between  the  store  and  B."s 
south  line,  to  be  used  mutually  by 
the  grantee  and  B.,  "  their  heirs  or 
assi|>;ns  respectively."  Defendant 
having,  acquired  title  to  the  south 
portion,  erected  a  building  thereon 
which  occupied  over  four  feet  of 
the  lane.  In  an  action  brought  by 
plaintiff,  who  had  acquired  title  to 
the  north  portion,  to  compel  the 
removal  of  that  part  of  the  build- 
ing which  encroached  upon  the 
way,  held,  that  the  covenant  that 
the  lane  **was  not  to  be  encum- 
bered or  built  upon  by  either 
party,"  was  one  running  with  the 
land;  that  the  words  "either 
party,"  were  not  used  in  a  restrict- 
ive sense,  but  as  including  all  per- 
sons whom  the  party  undertook  to 
represent  and  bind  with  himself, 
that  is  "his  heirs,  executors,  ad- 
ministrators and  assigns; "  and 
that,  therefore,  plaintiff  was  enti- 
tled to  the  relief  sought.  Deleter 
V.  Beard.  549 


CREDITOR'S  SUIT. 

1.  In  an  action  brought  by  plaintiffs, 
as  general  creditors  oi  defendant 
S.,  to  set  aside  certain  judgments 
confessed  by  her,  togetlier  with 
executions  issued  thereon  and 
levies  made  thereunder,  as  in  viola- 
tion of  said  act,  the  complaint  al- 
leged in  substance  that  S.,  a  few 
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hours  before  she  made  an  assign- 
ment, in  contemplation  thereof  and 
for  the  purpose  of  giving  prefer- 
ences in  fraud  of  the  assignment, 
confessed  the  judgments  m  ques- 
tion; that  immediately  after  the 
entry  thereof  executions  were  is- 
8ue(i  upon  them,  which,  just  be- 
fore the  delivery  of  the  assign- 
Uient,  were  levied  upon  all  her 
property,  and  that  the  same  was 
not  worth  three  times  the  amount 
of  the  judgments;  that  said  execu- 
tions were  issued  and  levies  made 
in  contemplation  of  the  assign- 
ment, and  for  the  purpose  of  pre- 
ferring the  judgment  creditors,  in 
fraud  of  the  assignment;  also  that 
the  assignee, upon  being  requested, 
had  refused  to  bring  suit  to  set 
aside  the  judgment.  From  the  as- 
signment and  the  judgment-rolls, 
copies  of  which  were  annexed  to 
the  complaint,  it  appeared  that  the 
debts  for  which  the  judgments 
were  confessed  were  preferred  in 
the  assignment,  they  being  the 
only  preferences,  except  wages, 
etc.,  of  the  employes  of  the  as- 
signor. Upon  demurrer  to  the 
complaint,  defendants  claimed 
that,  as  plaintiffs  were  not  judg- 
ment creditors,  they  had  nostan(l- 
ing  in  court  to  maintain  the  action. 
Held,  initenable,  as  plaintiffs  were 
not  seeking  to  attack  the  assign- 
ment, but  as  beneficiaries  of  the 
trust,  were  seeking  to  uphold  and 
enforce  it;  that  such  an  action  was 
maintainable  by  any  creditor, 
whether  a  judgment  creditor  or  a 
creditor  at  large.  tSj)elman  v. 
F}\'edman.  421 

2,  Defendants,  the  judgment  cred- 
itors, also  claimed  the  complaint  to 
be  insufficient,  as  it  did  not  allege 
that  they  knew  8.  intended  to  make 
an  assignment.  Ildd,  untenable, 
as  the  complaint  alleged  that  the 
acts  of  the  judgment  creditors, 
i.  €.,  the  issuing  of  executions  and 
the  levies  thereunder,  as  well  as  the 
acts  of  their  debtor,  were  in  con- 
templation, and  in  fraud,  of  the 
assignment.  Id. 


CUSTOM. 

In  an  action  by  a  stock  broker  who 
held    collateral  security    for  the 


stock  transactions  of  a  customer 
to  recover  a  balance  found  due 
him  on  closing  up  the  transactions, 
it  appeared  that  plaintiff  sold  out 
the  stock  purchaised  and  carried 
for  defendant,  pursuant  to  his 
order.  Defendant  offered  to  prove 
that  it  was  the  custom  of  stock 
brokers,  where  collateral  was  put 
up  as  a  margin,  and  the  account 
became  sufficiently  reduced  to 
jeopardize  it,  to  advertise  and  sell 
the  collateral  and  charge  his  cus- 
tomer with  the  balance,  and  that 
this  custom  was  known  to  plaintiff 
at  the  time  the  margin  was  put  up 
and  the  account  cloS^d.  This  was 
excluded  on  objection.  Ildd,  no 
error;  that  whatever  the  custom  of 
brokers  might  be  while  a  specula- 
tion was  pending,  it  had  no  applica- 
tion to  a  broker's  right  to  recover 
what  is  due  him  after  he  has 
carried  his  customer's  stock  as  long 
as  requested,  and  finally  sold  pur- 
suant to  an  express  order.  DeCor- 
data  V.  Barnum.  615 


DAMAGES. 

In  an  action  to  recover  damages 
for  injuries  to  plaintiff's  premises 
caused  by  the  construction  and 
maintenance  of  an  elevated  rail- 
road on  a  street  in  front  thereof, 
it  appeared  that  the  premises  in 
question  extended  from  said  street 
to  another  street  in  the  rear  and 
were  covered  by  a  single  brick 
building.  Formerly  it  consisted 
of  two  lots,  having  different 
owners;  they  were  conveyed  to  one 
l^erson  in  1825,  before  defendants' 
road  was  authorized  to  be  built, 
and  since  then  have  been  conveyed 
and  occupied  as  one  lot.  There 
was  no  evidence  that  portions  of 
the  premises  fronting  on  each  street 
were  occupied  separately.  Hcld^ 
that  plaintiff  was,  as  abutting 
owner,  entitled  to  recover  his  dam- 
ages for  injuries  to  the  whole 
premises  considered  as  a  single  lot ; 
that  while  the  fact  that  the  prem- 
ises were  accessible  to  persons, 
property,  light  and  air  from  both 
streets  was  important  as  bearing 
on  the  extent  of  the  injuries,  it  dia 
not  preclude  the  recovery  of  any 
damages  for  injuries  to  that  por- 
tion on  another  street.  Stevens  v. 
a.  r.  E.  R.  R.  Co.  05 
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3.  One  who  perpetrates  a  fraud 
commits  a  wrong  for  which  he  is 
liable  to  the  defrauded  party  in 
at  least  nominal  damages,  even 
though  no  actual  damages  are 
shown.     Pry<yi'  v.  Fouler.  171 

3.  In  an  action  to  recover  damages 
for  alleged  false  representations 
made  by  defendant  on  leasing  a 
house  to  plaintiff  as  to  the  relative 
capacity  of,  and  quantity  of  coal 
required  to  run  the  furnace  therein, 
plaintiff's  evidence  tended  to  estab- 
lish the  false  representations,  that 
defendant  knew  them  to  be  false, 
mnd  made  them  with  intent  to 
induce  plaintiff  to  enter  into  the 
lease.  It  appeared  that  plaintiff's 
term  commenced  in  midwinter; 
that  he,  immediately  after  taking 
possession,  discovered  that  the 
furnace  would  not  heat  the  house, 
and  had  several  talks  with  defend- 
ant upon  the  subject,  in  which  he 
stated  he  should  hold  the  latter 
responsible.  lie  continued  in  pos- 
session and  paid  the  rent  as  it  fell 
due.  Held,  that  plaintiff  had  the 
right  to  continue  to  occupy  the 
premises  and  demand  the  dam- 
ages suffered  through  defendant's 
fraud  which  were  the  difference 
in  the  rental  value  of  the  premises 
as  they  were  and  as  they  would 
have  been  if  as  represented;  that 
plaintiff's  payment  of  the  rent  did 
not  raise  the  presumption  of  an 
intent  to  waive  the  fraud  or  the 
right  to  such  damages.  Id. 

4.  One  who  interferes  with  another's 
right  to  the  service  of  a  third  per- 
son, whether  male  or  female,  a 
minor  or  adult,  is  liable  for  actual 
compensatory  damages,  in  the 
same  manner  and  upon  the  same 
grounds  that  he  would  be  liable 
for  an  unlawful  interference  with 
any  other  property  right  of  an- 
other.    Lmjuyer  v.  Fritclier.       289 

5.  Where  the  consent  of  a  parent,  en- 
titled to  and  who  is  receiving  the 
services  of  a  daughter,  to  dispense 
with  such  services  is  obtained  by 
fraud,  it  is  void,  and  furnishes  no 
defense  to  an  action  by  the  parent 
against  the  perpetrator  of  the 
fraud  for  damages  resulting  from 
the  loss  of  service.  Id. 

<J.  In  surh  a  case  where  loss  of  serv- 
ice was  shown,  and  it  appeared 


that  the  daughter  after  being 
taken  away  rrom  her  father's 
house,  was  seduced  by  the  de- 
fendant, luld,  that  the  jury  had 
the  right  in  their  discretion  to  im- 
pose punitive  as  well  as  compen- 
satory damages.  Jd. 

7.  In  an  action  by  a  father  to  recover 
damages  sustained  by  the  unwar- 
ranted interference  of  defendant 
with  plaintiff's  right  to  the  serv- 
ices of  his  daughter,  the  following 
facts  appeared:  Plaintiff 's  daugh- 
ter, who  was  seventeen  years  of 
age,  generally  lived  and  performed 
services  in  her  father's  family. 
Defendant,  who  was  a  married 
man,  fraudulently  representing 
to  plaintiff  that  he  had  a  legal 
right  to  marry,  obtained  from 
plaintiff  and  his  wife  a  consent  in 
writing  to  his  marriage  to  their 
daughter.  Defendant  then  took 
her  away  from  home,  seduced  hjr 
and,  after  cohabiting  with  her  two 
nights,  she,  on  discovering  that 
his  statement  was  false,  took  poi- 
son and  died.  Held,  that  plaintiff 
was  entitled  to  maintain  the  action 
for  the  unlawful  interference  with 
plaintiff's  right  to  the  services  of 
his  daughter;  and  that  the  jury 
had  a  right,  in  their  discretion,  to 
impose  punitive  damages.  Id. 

8.  In  an  action  to  recover  damages 
resulting  from  injuries  to  plain- 
tiff's daughter,  alleged  to  have 
been  caused  by  defendant's  negli- 
gence, it  appeared  that  at  the  time 
of  the  injuries  she  was  between 
thirteen  and  fourteen  years  of  age, 
and  was  accustomed  to  perform 
services  in  doing  housework.  De- 
fendants' counsel  asked  the  court 
to  charge  the  jury  that  if  plaintiff 
failed  to  prove  the  value  of  the 
time  lost  or  facts  on  which  an  esti- 
mate of  such  value  could  be 
founded,  only  nominal  damages 
for  that  item  could  be  given.  This 
request  was  refused,  and  the 
court  charged  that  if  the  jury 
found  plaintiff  was  entitled  to  re- 
cover, he  was  entitled  to  recover 
not  only  for  loss  of  service,  the 
result  of  the  injury,  up  to  the 
time  of  trial,  but  also  for  prospect- 
ive loss  during  the  child's  minority, 
and  also  for  expenses  actually  and 
necessarily  incurred,  or  which 
would  be  Immediately  necessary 
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in  consequence  of  the  in  jury  in  the 
care  and  cure  of  the  child.  Held, 
no  error.    Bollard  v.  Roberts.    269 

9.  Defendant  entered  into  a  contract 
in  writing  with  plaintiff  to  furnish 
him  a  hall  in  the  city  of  B.  for 
four  perfonnances  of  a  theatrical 
company,  plaintiff  to  receive  fifty 
per  cent  of  the  gross  receipts. 
Plaintiff  with  his  company  came 
to  B.  in  due  time  to  perform  his 
contract,  but  was  refused  the  use 
of  the  hall.  In  an  action  upon  the 
contract,  held,  that  while  the 
amount  of  profits  plaintiff  would 
have  realized  had  the  contract  been 
performed,  were  not  susceptible 
of  proof,  and  so  not  recoverable, 
plaintiff  was  entitled  to  recover 
the  amount  of  expenses  legiti- 
mately and  necessarily  incurred  by 
him  for  the  purposes  of  the  per 
formance  of  the  contract  on  his 
part;  that  it  could  not  be  assumed 
plaintiff  would  have  lost  any  part 
of  these  expenditures  had  he  been 
permitted  to  nerform.  Bernstein 
v.  Meech.  354 

10.  Plaintiff  entered  into  a  contract 
with  B.  &  S.,  by  which  the  latter, 
for  a  valuable  consideration, 
agreed,  among  other  things,  to 
assign  to  the  plaintiff  2,000  shares 
of  the  capital  stock  of  a  certain 
corporation,  said  stock  **  to  be  full 
paid  stock."  B.  &  S.  transferred 
t-o  plaintiff  certificates  for  the 
specified  number  of  shares,  but  it 
was  not  full  paid  stock.  On  dis- 
covery of  this  plaintiff  tendered 
back  the  certificates  and  demanded 
full  paid  stock,  which  was  refused. 
Tn  an  action  to  recover  damages 
for  breach  of  the  contract,  it  ap- 
peared and  the  referee  found  that 
the  stock  had  no  actual  or  market 
value  at  the  time  when  B.  «fe  8. 
imdertook  to  deliver.  Held,  that 
plaintiff  was  only  entitled  to 
H'cover  nominal  damages;  that  it 
was  immaterial  that  defendants, 
in  order  to  perform  the  contract, 
would  have  been  compelled  to  pay 
par  for  the  st<x;k,  as  plaintiff  was 
simply  entitled  to  recover  a  sum 
which  would  indemnify  him  for 
the  loss  he  had  suffered  by  the 
default.     Barnes  v.  Brmcn.       372 

11.  In  an  action  by  a  married  woman 
to  recover  damages  for  injuries 


sustained  through  the  alleged  neg- 
ligence of  defendant,  the  plaintiff 
was  permitted  to  testify,  under 
objection,  that  before  the  accident 
she  did  the  housework  and  worked 
for  her  husband  as  a  seamstress, 
receiving  from  him  a  weekly  salary, 
but  because  of  the  injury  was  no 
longer  able  to  do  this  work.  The 
court  charged  that  if  plaintiff  was 
entitled  to  recover  she  could  re- 
cover for  the  loss  of  wages  she  had 
sustained.  Held,  error;  that  plain- 
tiff could  recover  actual  damages 
only;  and  that  the  consequential 
damages  for  loss  of  her  services, 
both  m  the  house  and  as  seam- 
stress, could  be  recovered  only  in 
a  separate  action  brouglit  bv'her 
husband  in  his  own  name.  Eluuch- 
inska  v.  77.  M,  &  Home.  497 

12.  The  theory  upcm  which  an  action 
at  law  may  be  supported  against 
an  elevated  railroad  company  by 
an  abutting  owner  upon  a  street 
through  which  it  runs,  is  that 
it  is  m  such  sense  a  trespasser 
or  wrong-doer  as  to  be  liable  to 
such  owner  for  all  the  injuries  re- 
sulting proximately  from  the 
wrongful  act  of  maintaining  and 
operating  its  road.  Moore  v.  N. 
T.  E.  R.  R.  Co.  528 

13.  The  continued  invasion  of  the 
privacy  of  the  occupant  of  a  build- 
ing, where  it  has  the  effect  to  re- 
duce the  rental  value  is  such  an 
injury,  and  for  the  damages  so 
resulting  the  company  is  liable. 

Id. 

14.  While  the  looking  in  at  the  win- 
dows of  a  dwelling,  by  the  patrons 
and  employes  of  an  elevated  rail- 
road company,  from  its  platform 
and  the  stairs  leading  to  the  same, 
is  not  the  act  of  said  company,  as 
the  latter  furnishes  the  means  and 
opportunity  and  by  it«  invitation 
and  procurement  for  the  purpose 
of  its  business,  briners  those  per- 
sons where  they  can  thus  invade 
the  privacy  of  said  dwelling,  it  is 
liable  for  the  damages  thus  occa- 
sioned. Id. 

15.  While  for  land  taken  by  an  ele- 
vated railroad  company,  the  full 
market  value  must  be  paid  without 
deduction  for  benefits,  in  consid- 
ering the  question  as  to  damages 
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caused  by  the  road  to  lands  not 
taken,  or  to  the  property  rights  of 
an  abutting  owner  hi  the  streets 
through  which  its  road  runs,  its 
advantages  and  disadvantages, 
benefits  and  injuries  must  be  con- 
sidered, and  if  the  benefits  equal 
or  exceed  the  injuries,  no  damages 
can  be  awarded.  Od^ll  v.  ^\  V. 
E.  R.  H.  Co.  690 


In  an  action  to  restrain  defend 


ant  from  operating  an  ektated  rail 
road  in  a  street  in  front  of  plaintiff's 
premises,  he  is  entitled  to  rteoter  a 
sum  awardtdfor  damages  to  tliefee  as  a 
condition  for  denial  of  tJie  injunctio^i. 
8e^  Hughes  v.  M.  E.  R.  Co,  14 


DEATH. 

Where,  in  a  foreclosure  suit,  an 


order  was  obtained  for  service  of  sum- 
fmms  by  publication  on  a  non-risident 
defendarU,  and  pe tiding  publication 
tJte  plaintiff  died,  held,  that  to  give  th^ 
court  jurtsdictum,  the  publication 
should  have  been  annnunced  de  now 
after  substitution  of  jnrsonal  repre- 
stntntire  of  decedent  as  plaintiff. 
Ste  BtiUy  v.  Hart.  625 


DEBTOR  AND  CREDITOR. 

ike  Assignment  for  Benefit  of 
Creditors. 
Creditor's  Suit. 


DECEIT. 
8ee  Fraud. 

DEED. 

1.  It  seems  that  where,  in  the  de- 
scription of  premises  in  a  dee(l, 
courses,  distances  and  monuments 
are  given,  the  premises  must  be 
located  according  to  the  deed,  and 
all  parol  evidence  of  the  declara- 
tions and  acts  of  the  parties  to  the 
effect  that  a  different  location  was 
intended  is  inadmissible,  as  contra- 
dicting or  varying  the  deed;  but 
where  the  description  is  so  vague, 
obscure  or  conflicting  as  to  leave 
the  intent  of  the  parties  uncertain, 
their  declarations  and  acts  may  be 
proven  to  determine  the  intent. 
Ilarris  v.  Oakley.  1 


2.  H.  was  the  owner  of  certain  prem- 
ises divided  into  two  parts  by  a 
fence;  on  the  north  part  wasu  hotel 
and  outbuildings,  the  south  part 
was  used  as  a  garden;  he  executed 
a  conveyance  to  defendant,  the  de- 
scription including  the  whole 
premises,  "excepting  and  reserv- 
ing therefrom  187  feet  front  and 
rear,  measuring  from  George  Har- 
rison's north  line,  *  •  •  being 
the  piece  of  land  occupied  as  a 
garden."  H.  thereafter  conveyed 
to  plaintiffs  the  portion  not  con- 

'Iveyed  to  defendant.  The  fence 
was  137  feet  north  of  Harrison's 
line  at  the  front  end,  but  in  the 
rear  137  feet  extends  nineteen  and 
one-half  feet  north  of  the  fence, 
and  a  line  run  from  this  point  to 
the  front  parallel  with  Harrison's 
line  would  run  diagonally  through 
a  bam  or  outhouse  on  the  hotel 
premises.  In  an  action  of  eject- 
ment to  recover  possession  of  the 
triangular  strip  north  of  the  fence, 
the  court  found  that  II.,  at  the 
time  of  the  conveyance  to  defend- 
ant, put  him  in  possession  of  this 
strip,  and  that  the  same  was  in  de- 
fendant's possession  at  the  time  of 
the  conveyance  to  plaintiff.  Held, 
that  a  judgment  in  favor  of  plain- 
tiff was  error;  that  as  there  were 
two  conflicting  descriptions  of  the 
land  reserved  in  defendant's  deed 
the  declarations  and  acts  of  the 
parties  were  proper  to  be  consid- 
ered for  the  purpose  of  showing 
their  intent;  and  that  putting  de- 
fendant in  possession  of  all  the  land 
north  of  the  fence  was  a  practical 
location  of  the  line  and  disclosed 
the  intent  to  be  simply  to  except 
the  garden  lot.  Id. 

3.  In  an  action  to  restrain  defendant 
from  obstructing  an  alley-way,  the 
following  facts  appeared:  D.,  who 
owned  a  parcel  of  land  on  the 
corner  of  two  streets  in  New  York 
city,  built  thereon  four  houses 
fronting  on  one  of  the  streets,  with 
a  stable  in  the  rear  of  each,  leav- 
ing an  alley-way  which  afforded 
access  from  the  side  street  to  the 
stables.  I),  subsequently  conveyed 
the  corner  lot  to  defendant,  reserv- 
ing "the  right  of  way  through 
and  over  the  carriage  or  alley-way  " 
to  the  three  stables  on  the  other 
lots  "as  long  as  the  said  three 
stables  shall  be  occupied  as  private 
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stables."  The  third  lot  was  con- 
veyed to  plaintiff.  Defendant  built 
over  the  alley-way  a  brick  building, 
resting  on  iron  g^irders,  supported 
by  walls  on  either  side.  The  trial 
court  found  that  the  carriage-way 
was  left  as  convenient,  in  regard  to 
breadth,  for  egress  and  ingress  of 
vehicles  as  it  was  before  the 
changes  were  made;  that  it  did  not 
appear  that  such  egress  and  ingress 
had  been  in  any  respect  interfered 
with  or  rendered  less  commodious, 
and  that  the  alley,  as  it  now  exists, 
has  sufticient  light  and  air  for  all 
purposes  of  egress  and  ingress. 
The  complaint  was  dismissed. 
IhM,  no  error;  that  defendant's 
deed  vested  in  him  all  the  rights 
of  absolute  ownership,  except  as 
restricted  by  the  rest»rvation;  that, 
under  the  reservation,  plaintiff 
had  no  right  to  claim  that  the 
whole  alley-way  should  be  left 
open  for  his  use,  or  to  furnish 
light  and  air  to  his  stable,  but 
only  so  much  thereof  as  would 
afford  convenient  access  to  his 
stable  in  the  usual  way,  and  as 
would  furnish  light  and  air  needed 
for  the  reasonable  enjovment  of 
the  way.     Grafton  v.  Moir.      465 

4.  One  C,  being  the  owner  of  certain 
premises  upon  which  was  a  lane 
or  driveway  sixteen  feet  in  width, 
running  east  from  a  strwt,  upon 
the  south  side  of  which  lane  was  a 
store  with  a  hatchway,  giving 
access  to  the  cellar  which  pro- 
jected into  the  lane  about  five  feet, 
sold  and  conveyed  by  full  covenant 
deed  to  B.,  *'his  heirs  and  as- 
signs," that  portion  of  the  prem- 
ises north  of  the  lane,  "also  a  right 
of  way  the  whole  length  of  the 
south  line "  of  the  premises  con- 
veyed, "between  said  south  line 
and  a  line  drawn  parallel  with  the 
north  side  of  the  store  »  »  * 
to  be  used  by  the  grantee  in  com- 
mon with  the  grantor,  said  lane 
not  to  be  encumbered  or  built 
upon  by  either  party."  C.  subse- 
quently sold  and  conveyed  the 
remaining  portion  of  said  prem- 
ises, reserving  the  right  of  way 
between  the  store  and  B.'s  south 
line,  to  be  used  mutually  by  the 
g[rantee  and  B.,  "  their  heirs  or  as- 
signs respectively."  Defendant, 
having  acquired  title  to  the  south 
portion,  erected  a  building  thereon 


which  occupied  over  four  feet  of 
the  lane.  In  an  action  brought  bj 
defendant,  who  had  acquired  title 
to  the  north  portion,  to  compel 
the  removal  of  that  part  of  the 
building  which  encroached  upon 
the  way,  hdd,  that  the  coveiiaut 
that  the  lane  "  was  not  to  be  en- 
cumbered or  built  upon  by  either 
party,"  was  one  ninning  ^ith  the 
land;  that  the  words  "either 
party  "  were  not  used  in  a  restrict- 
ive sense,  but  as  including  all  per- 
sons whom  the  party  undertook  to 
represent  and  bind  with  himself, 
that  is,  "  his  heirs,  executors,  ad- 
ministrators and  assigns;"  and 
that,  therefore,  plaintiff  was  enti- 
tled to  the  relief  sought.  DexUr 
V.  Beard.  54f 

5.  An  unrecorded  conveyance  of  real 
estate  is  not  void  as  against  a  sub- 
sequent purchaser,  although  for  a 
valuable  consideration,  who  bad 
notice  at  the  time  of  his  purchase 
of  the  unrecorded  deed;  he  cannot 
claim  the  benefit  of  the  Recording 
Act.    Dingley  v.  Bon,  WT 


DEFENSE. 

1.  Where  the  consent  of  a  parent, 
entitUxI  to  and  who  is  receiving' 
the  services  of  a  daughter,  to  dis- 
pense with  such  services  is  ob- 
tained by  fraud,  it  is  void,  and 
furnishes  no  defense  to  an  action 
by  the  parent  against  the  perpe- 
trator 01  the  fraud  for  damagea 
resulting  from  the  loss  of  service. 
Lawyer  v.  Fritcker.  23y 

2.  When  a  liability  of  a  physician 
and  surgeon  for  negligence  or 
malpractice  is  establish^,  proof 
that  the  patient,  after  the  liabilitj 
was  incurred,  disobeyed  the  orders 
of  the  physician  and  so  aggravated 
the  injury,  does  not  discharge  the 
liability:  it  simply  goes  in  mitiga- 
tion of  damages.  IhiBoU  t. 
Decker.  82S 

*S.  Where  an  indigent  person,  having 
met  with  an  accident,  was  taken 
to  an  alms-house,  and  was  treated 
and  attended  there  by  a  physician 
employed  and  paid  by  the  public, 
lield,  that  it  was  no  defense,  in  an 
action  for  malpractice,  that  he  was 
not  employed  by,  and  that  there 
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was  no  contract  relations  between, 
him  and  plaintiff.  Id. 

4.  It  seems,  the  fact  that  a  physician 
or  surgeon  renders  his  services 
CTatuitously  does  not  absolve  hihi 
irom  the  duty  to  exercise  reason- 
able and  onlinary  care,  skill  and 
diligence.  Id. 


DEFINITIONS. 

1.  The  term  "abutting  lot  "means 
one  bounded  on  the  side  of  a  pub- 
lic street,  in  the  bed  or  soil  of 
which  the  owner  of  the  lot  has  no 
title,  interest  or  private  rights, 
except  such  as  are  incident  to  a  lot 
so  situated.  Hugtun  v.  Met.  E.  Ji. 
Co.  14 

2.  A  policy  of  marine  insurance  con- 
tained a  warranty  that  the  vessel 
insured  should  not  be  loaded  more 
than  the  "registered  tonnage,' 
with  lead,  marbh*,  coal  or  iron  on 
any  one  passiige.  Held,  that  the 
term  "registered  tonnage"  had 
reference  to  that  specifiwi  in  the 
register  under  which  the  vessel 
saded,  and  that  upon  an  allegation 
of  a  breach  of  the  warranty,  the 
question  was  as  to  whether  the 
cargo  was  of  gri'ater  weight  than 
that  specified  in  the  ship's  register. 
Heck  v.  Phenlr  Ins.  Co.  160 

8.  The  term  "  desertion,"  as  used  in 
the  law  of  divorce,  contemplates 
a  voluntary  separation  of  one 
party  from  the  other,  without 
justification  and  with  the  intention 
of  not  returning.  Williams  v. 
Williams.  193 

DEVISE. 

1.  Cnder  the  law,  as  it  existed  in 
this  state  prior  to  the  revision  of 
1830,  a  testator  couhl  only  devise 
such  lands  as  he  was  seized  and 
possessed  of  at  the  time  of  the 
making  and  publishing  of  his  will, 
save  where  he  was  at  that  time  in 
possession  under  equities,  which 
the  court  would  enforce,  in  which 
case  such  rights  and  equities  would 
pass  under  a  devise.  Dodge  v. 
Gallatin.  117 

2.  In  February,  1807,  R.  made  and 
published  his  will,  by  which  he 


devised  all  his  residuary  real  estate 
of  which  he  was  then  or  might  !» 
seize<l  and  possessed  of  at  the  time 
of  his  death  to  C.  At  that  time  R. 
was  the  owner  of  certain  lands  in 
the  city  of  New  York,  bounded 
easterly  by  the  high-water  mark 
of  the  Hudson  river;  he  subse- 
quently petitioned  the  common 
council  for  a  grant  of  land  under 
water  in  front  of  his  uplands. 
Such  a  grant  was  executed  and 
delivercnl  in  November,  1807.'  It 
died  in  1809  without  republishing 
his  will.  In  an  action  of  eject- 
ment brought  to  recover  two  lots- 
part  of  the  lands  covered  by  said 
grant,  in  which  action  defendants 
claimed  title  under  said  will,  it 
appeared  that  in  1794  the  board  of 
aklermen  of  said  city  passed  a 
resolution  to  grant  the  then  owner 
of  said  uplands  the  water  lots  in 
front  thereof.  In  1797  the  then 
owner  petitioned  said  boartl  for  a 
grant  so  that  hv.  might  build  a 
bidkhead  and  fill  in  his  water  lots; 
this  was  referreti  to  a  committee, 
who  report cmI  in  favor  of  a  grant, 
which  njport  was  agreed  to  by  the 
board.  It  did  not  appear  that  anj 
conveyance  was  executed;  but  it 
appeared  that  the  petitioner,  prior 
to  1799,  took  possession,  docked 
out  and  filled  in  the  lots  and  had 
the  use  of  the  prof)erty  from  that 
time.  In  1798  the  city  presented 
a  petition  to  the  legislature  setting 
forth,  among  other  tilings,  that  it 
had  lately  directed  a  permanent 
street  to  be  laid  out  at  the  ex- 
tremity of  its  grants  "already 
made  and  thereafter  to  be  made* 
on  said  river,  and  asking  au- 
thority to  compel  the  proprietors 
of  the  lots  fronting  thereon  to 
make  the  street.  Thereupon  an 
act  was  passed  (Chap.  80,  Laws  of 
1798),  authorizing  the  city  to  lay 
out  the  street  at  the  expense  of  the 
adjoining  proprietors,  and  re- 
quiring the  proprietors  of  tlie 
uplands,  who  had  not  acquired 
title  to  the  land  under  water,  to 
fill  up  the  space  between  their  lots 
and  said  street.  The  act  provided 
that  upon  their  doing  this  they 
shall  "be  respectively  entitled  to 
become  the  owners  oi  the  said  in- 
tervening space  of  ground  in  fve 
simple."  The  city  accepted  the 
act,  and.  in  pursuance  thereof,  the 
then  owner  of  the  upland  adjoin- 
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ing  the  land  conveyed  by  said 
grant,  filled  in  the  space  between 
his  uplands  and  said  street.  Held, 
that  these  facts  disclosed  an 
equitable  title  in  R.  at  the  time  of 
the  execution  of  his  will,  which 
passed  by  the  devise.  Id. 

8.  It  9cetns  a  controversy  as  to  the 
amount  due  upon  a  contract  for 
the  purchase  of  real  estate  would 
not  prevent  its  passing  by  devise 
in  the  will  of  the  purchaser  exe- 
cuted prior  to  1880;  subject,  how- 
ever, to  the  amount  that  should  be 
found  due.  Id. 

See  WiiiLS. 


DIVORCE. 

1.  The  term  "desertion,"  as  used  in 
the  law  of  divorce,  contemplates  a 
voluntary  separation  of  one  party 
from  the  other,  without  justifica- 
tion and  with  the  intention  of  not 
returning.     Williams  v.  Williams. 

193 

2.  The  marriage  relation  is  not  a  res 
within  the  state  of  the  party  invok- 
ing the  jurisdiction  of  a  court  to 
dissolve  it,  so  as  to  authorize  the 
court  to  bind  an  absent  party,  a 
citizen  of  another  state,  by  sub- 
stituted service  or  actual  notice 
given  without  the  jurisdiction  of 
the  court  where  the  action  is 
pending.  Id. 

8.  A  judgment,  therefore,  of  divorce 
render^  in  another  stptc  against 
a  resident  of  this  state,  where  there 
has  been  no  personal  service  of 
process  within  the  stat«  rendering 
It,  and  no  personal  appearance  by 
the  defendant  in  the  action,  is  in- 
operative and  void  in  this  state. 

Id. 

4.  In  an  action  for  a  separation  the 
following  facts  appeared:  The 
parties  were  married  in  this  state 
m  1879;  they  lived  together  until 
in  April,  1880,  when  defendant  re- 
fused to  permit  plaintiff  to  live 
with  him  unless  she  would  give 
up  all  intercourse  with  her  mother; 
no  reason  was  disclosed  for  impos- 
ing such  condition,  and  plaintiff 
declining  to  accede  to  it,  they  did 
not  thereafter  live  together.  In 
1882  defendant  removed  to  Minne- 


sota; before  he  left,  plaintiff  of- 
fered unconditionally  in  gocxl 
faith  to  live  with  him;  this  he  re- 
fused. He  procured  a  divorce  in 
Minnesota  from  plaintijff  on  tlie 
ground  of  desertion;  she  was  per- 
sonally served  out  of  that  state 
with  the  summons  and  complaint 
•  in  the  divorce  suit.  The  judg- 
ment-roll therein  was  offered  in 
evidence  and  excluded.  Held,  no 
error.  Id. 

5.  The  court  found  as  a  fact  that 
defendant  had  abandoned  plain- 
tiff, and  rendered  judp^ment  as 
prayed  for  in  the  complaint.  Held, 
no  error;  that  defendant  had  no 
cause  of  action  in  this  state  against 
plaintiff  for  desertion;  that  plain- 
tiff's act  in  leaving  him  was  not 
voluntary,  and  upon  her  offer  to 
return  unconditionally,  defendant 
w^as  not  justified  in  refusing  to  re- 
ceive her;  that  plaintiff  being 
legally  the  wife  of  defendant 
within  this  state,  must  be  consid- 
ered as  legally  entitled  to  all  the 
rights  flowing  from  that  relation 
under  the  Constitution  and  laws 
of  the  state  and  of  the  United 
States.  Id. 

EASEMENTS. 

1.  The  right  of  an  owner  of  a  lot, 
abutting  on  a  public  street  in  a 
city  to  use  and  enjoy  the  light,  air 
and  access  afforded  by  the  street, 
is  an  appurtenance  of  his  lot  and 
property,  for  which,  if  taken  for 
purposes  inconsistent  with  street 
uses,  compensation  must  be  made, 
and  if  not  taken,  but  injured  by 
such  uses,  the  damages  sustained 
mav  be  recovered.  Hughes  v.  Met. 
K  M.  Co.  14 

2.  This  right  does  not  originate  in  a 
grant,  and  so  its  existence  need 
not  be  established  by  convevance 
in  specific  terms,  nor  by  adverse 
possession;  it  arises  b^  operation 
of  law  from  contiguity,  and  its 
existence  is  presumed.  Id. 

3.  Tlie  use  of  a  city  street  by  an  ele- 
vated railroad  is  a  use  inconsistent 
with  the  purposes  for  which  such 
streets  are  designed.  Id. 

4.  The  term  "abutting  lot"  means 
one  bounded  on  the  side  of  a  pub- 
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lie  street,  in  the  bed  or  soil  of 
which  the  owner  of  the  lot  has  no 
title,  interest  or  private  rights,  ex- 
cept such  as  are  incident  to  a  lot 
so  situated.  Id. 

5.  [t  seeiM,  the  presumption  existing 
in  favor  of  an  abutting  lot  owner 
may  be  rebutted  by  showing  that 
the  rights  have  been  parted  with 
in  any  of  the  modes  by  which  in- 
corporeal hereditaments  may  be 
transferred,  surrendered  or  lost. 

Id. 

6.  The  burden  of  rebutting  such 
presumption,  however,  is  on  the 
party  who  claims  to  have  acquired 
such  right.  Id. 

7.  The  owners  of  lots  abutting  on 
a  city  street  have,  although  the 
fee  thereof  is  in  the  municipality, 
certain  rights  and  privileges 
therein,  in  the  nature  of  easements, 
which  constitute  property,  and 
of  which  they  may  not  be  de- 
prived without  just  compensation. 
(State  Const,  art.  1,  §^6.)  Egerer 
V.  N.  Y.  C.  cfc  H.  R.  R.  R.  Co.  108 

8.  An  elevated  railroad  erected  in  a 
city  street,  the  right  to  construct 
and  operate  which  has  not  been 
obtained  by  purchase  from  the 
abutting  owners,  or  by  proceed- 
ings to  condemn,  is,  as  to  them,  an 
illegal  structure,  and  a  continuing 
trespass  upon  their  rights,  from 
the  time  it  was  built.  Thompso'ti 
V.  ManJuittan  R.  Co.  .  360 

^.  A  right  of  waj,  which  is  reserved, 
but  not  specifically  defined  in  a 
conveyance,  need  only  be  such  as 
is  reasonably  necessary  and  con- 
venient for  the  purpose  for  which 
it  was  created.     Oraflon  v.  Moir. 

465 

10.  Where  the  owner  of  land,  sub- 
iect  to  an  easement,  claims  to  own 
It  free  from  the  easement,  and  ex- 
cludes for  twenty  years  the  owner 
thereof,  who  acquiesces  in  the  ex- 
clusion, the  easement  is  lost  by 
adverse  po.ssession.  Woodruff  v. 
Paddock.  618 

11.  So  also  an  abutting  owner's  pri- 
vate rights  in  a  street  may  be  lost 
in  case  their  existence  is  denied 
and  they  are  exclusively  possessed 
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for  more  than  twenty  years  by  one 
claiming  the  fee  of  the  street.   Id. 

12.  In  1826  B.,  the  owner  of  certain 
land  in  the  city  of  R.,  laid  it  out 
into  lots,  and  a  map  thereof  was 
recorded;  he  sold  and  conveyed  a 
lot,  which  in  the  deed  was  de- 
scribed by  number,  as  designated 
on  the  map,  which  was  referred 
to;  this  showed  the  lot  as  bounded 
on  one  side  by  an  alley.  The  alley 
was  used  by  the  public  until  1846, 
when  such  use  was  abandoned.  C. 
became  the  owner  of  said  lot  in 
1856;  he  was  at  the  time  the  owner 
of  the  lot  on  the  opposite  side  of 
the  alley,  and  had  since  1850  kept 
the  same  closed,  had  plants  trees 
and  erected  a  coal-shed  thereon; 
he  continued  in  the  actual,  exclu- 
sive and  notorious  possession 
thereof,  claiming  to  own  it  until 
his  death  in  1888.  In  1860,  C.  con- 
veyed the  lot  first  mentioned  by 
the  description  contained  in  the 
original  deed.  Plaintiff  became 
the  owner  thereof  1884.  Defend- 
ant, in  1888,  became  the  owner  of 
part  of  the  other  lot,  the  descrip- 
tion in  his  deed  including  the 
alley;  he  entered  into  possession 
and  began  the  erection  of  a  build- 
ing thereon.  In  an  action  to  re- 
strain defendant  from  excluding 
plaintiff  from  using  as  a  way  the 
strip  of  land,  formerly  the  alley, 
Jield,  that  while  the  grantee  of  n. 
of  plaintiff's  lot  acquired  a  right 
of  way  in  the  alley,  the  easement 
had  been  lost  by  the  non-user  of 
plaintiff's  predecessors,  and  by  the 
adverse  possession  of  C.  and  his 
successors.  Id. 

iW  PurvATK  Way. 


ELECTION  OF  REMEDIES. 

1.  Where  a  fraud  is  perpetrated  in 
procuring  the  execution  of  a  con- 
tract, the  party  defrauded  has  an 
election  of  remedies;  he  may,  after 
knowledge  of  the  fraud,  rescind 
and  recover  back  that  which  he 
has  parted  with,  or  he  may  con- 
tinue to  perform  on  his  part,  and, 
unless  he  has  waived  the  fraud, 
maintain  an  action  for  the  damages 
sustained.     Pryor  v.  Foster.      171 

2.  If  he  rescinds,  he  must  do  so  im- 
mediately    on     discovering     the 
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fraud;  and  if  he  continues  to  per- 
form under  the  contract,  he  will 
be  considered  to  have  elected  to 
affirm  it  Id. 


EMINENT  DOMAIN. 

1.  The  legislature  may  vest  a  private 
person  or  corporation  with  the 
right  of  eminent  domain,  when 
the  use  to  be  made  thereof  is  to 
acquire  property  for  the  public 
benefit.  Poeantico  W.  W.  Co.  v. 
Bird.  249 

2.  In  order  to  make  the  use  public, 
a  duty  must  devolve  upon  the  per- 
son of  corporation  to  furnish  the 
public  with  the  use  intended. 
This  use  may  be  limited  to  the  in- 
habitants of  a  small  or  restricted 
locality,  but  it  must  be  to  those 
inhabitants  in  common,  and  not 
for  a  particular  individual.        Id. 

3.  The  question  Af  public  use  is  a 
judicial  one.  and  must  be  deter- 
mined by  the  courts.  Id. 


EQUITY. 

1.  Where,  in  an  equity  action,  no 
objet'tion  is  raised  by  answer  or 
upon  trial  that  such  an  a<Hion  is 
not  the  appropriate  remedy,  the 
objection  is  not  available*  upon 
appeal.  B.  ,%  d  (\  Co.  v.  2>.,  /.. 
<fc  W.  B.  B.  Co.  152 

2.  Where,  in  an  equitv  action,  the 
defendant  does  not  plead  want  of 
equitable  jurisdiction,  or  allege 
that  plaintiff  has  an  adequate 
remedy  at  law,  he  may  not  insist 
upon  the  trial  that  an  ncti'^n  in 
equity  will  not  lie.  Watts  v. 
AdUr.  646 

8.  An  action  in  equity  for  an  ac- 
counting between  copartners  is  an 
appropriate,  if  not  an  exclusive, 
remedy  to  adjust  and  settle  the 
partnership  aliairs.  Id. 


ESTOPPEL. 

1,  A  partj  to  a  contract,  containing 
a  provision  that  it  shall  not  be 
modified  or  changed,  except  by  a 
writing  signed  by  him,   may  by 


conduct  estop  himself  from  en- 
forcing the  provision  again.st  a 
party  who  lias  acted  in  reliance 
upon  such  conduct.  He  may  also 
be  estopped  by  the  acts  of  an 
agent  who  possesses,  or  whom  he 
has  held  out  to  possess,  his  power 
in  respect  to  the  provision.  Bi»hvp 
v.  Agricultural  ins.  Co.  488 

2.  Silence  operates  as  an  assent  and 
creates  an  estoppel  only  where  it 
has  the  effect  to  mislead.  Idore  v. 
iV'.  T.  B.  F.  Ins.  Co.  537 

3.  In  an  action  to  have  an  assign- 
ment, executed  by  defendant  G., 
of  certain  judgments  in  his  favor 
agamst  the  other  defendants,  set 
aside  as  fraudulent,  and  to  compel 
a  reassignment  thereof  to  plaintiff, 
it  appeared  that  the  "judgments 
were  upon  a  claim  of  plaintiff, 
who,  as  he  testified,  being  a  non- 
resident, transferred  the  claim  to 
G.,  who  was  irresponsible,  for  a 
nominal  con.sideration  to  avoid 
giving  security  for  costs.  G. 
transferred  the  judgments  to  one 
who  purchased  as  agent  for  the 
other  defendants.  In  the  action 
brought  by  G.,  the  plaintiff  here 
testified  that  he  made  the  assign- 
ment to  G.  bona  fide  and  absolutely. 
Ilfld,  that  plaintiff  was  estoppwl 
from  denying  that  the  claim  was 
the  absolute  property  of  G. 
Anthony  \.  Wiifc.  662 


EVIDENCE. 

1.  It  seems  that  where,  in  the  de- 
scription of  premises  in  a  deed, 
courses,  distances  and  monuments 
are  given,  the  premises  must  be 
located  according  to  the  deed,  and 
all  parol  evidence  of  the  declara- 
tions and  acts  of  the  parties  to  the 
effect  that  a  different  location  was 
intended  is  ina<lmissible,  as  contra- 
dicting or  varying  the  deed;  but 
where  the  description  is  so  vague, 
obscure  or  conflicting  as  to  leave 
the  intent  of  the  parties  uncertain, 
their  declarations  and  acts  may  be 
proven  to  determine  the  mtent. 
I/arris  v.  Oakley.  1 

2.  In  an  action  for  an  accounting 
between  partners  one  of  the  sclie<l- 
ules  of  the  account  consisted  of 
items  claimed  to  have  been  paid 
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by  defendant  for  repairs  to  real 
estate  purchased  by  the  firm,  but 
title  to  which  was  taken  in  the 
name  of  defendant.  Defendant 
was  asked  if  he  paid  the  items  in 
said  schedule;  this  was  excluded 
on  plaintiff's  objection.  Previous 
to  this  it  had  been  shown  that  the 
case  had  been  tried  partially  before 
another  referee,  who  died  before 
the  trial  was  completed;  defend- 
ant testified  that  he  had  vouchers 
for  the  pavments  made  by  him 
which  had  been  left  with  the  for- 
mer referee;  that  he  had  been 
informed  by  the  person  in  charge 
of  said  referee's  office  tliat  they 
had  been  transmitted  to  the  new 
referee,  and  that  the  latter  had  not 
been  able  to  find  them.  Held,  that 
the  evidence  was  competent  and 
its  exclusion  error.  Van  Bokktlen 
V.  Berdell.  141 

3.  Plaintiff  was  asked  and  permitted 
to  answer  under  objection  and  ex- 
ception, as  to  what  facts  were 
shown  upon  the  trial  before  the 
former  referee,  lie  testified  the 
facts  shown  were  that  defendant 
made  a  mortgage  on  said  real  es- 
tate, which  was  not  recorded  for  a 
long  time  after.  Held,  that  the 
evidence  was  incompetent,  as  it 
w^as  plaintiff's  conclusion  as  to 
what  was  proved  before  the  for- 
mer referee;  that  it  was  important, 
as  it  tended  to  show  that  defend- 
ant had  encumbered  the  property, 
and  so  the  error  required  a  re  versiJl . 

Id. 

4.  While  a  witness  may  be  discred- 
ited by  showing  his  conviction  for 
an  offense,  it  is  not  competent  to 
discredit  liim  by  showing  simply 
that  he  has  been  indicted.  Id, 

5.  In  an  action  for  a  separation  the 
following  facts  appeareti:  The 
parties  were  married  in  this  state 
m  1879;  they  lived  together  until 
in  April,  1880,  when  defendant  re- 
fusea  to  permit  plaintiff  to  live 
with  him  unless  she  would  give  up 
all  intercourse  with  her  mother;  no 
reason  was  disclosed  for  imposing 
such  condition,  and  plaintiff  de- 
clining to  accede  to  it,  they  did 
not  thereafter  live  together.  In 
1882  defendant  removed  to  Minne- 
sota; before  he  left,  plaintiff  offered 
unconditionally  in  good  faith  to 


live  with  him;  this  he  refused.  He 
procured  a  divorce  in  Minnesota 
from  plaintiff  on  the  ground  of  de- 
sertion; she  was  personally  served 
out  of  that  state  with  the  sum- 
mons and  complaint  in  the  divorce 
suit.  The  judgment-roll  therein 
was  offer^  in  evidence  and  ex- 
cluded. Held,  no  error.  WiUiaTus 
V.  Waiiani*.  19S 

6.  In  an  action  of  ejectment,  plain- 
tiff claimed  title  under  a  sheriff's 
deed  upon  sale  on  execution  against 
the  F.  D.  Co.  Upon  the  trial, 
plaintiff  offered  in  evidence  a  judg- 
ment record,  which  showed  that 
one  R.  purchased  the  premises  and 
took  conveyances,  paying  a  por- 
tion of  the  purchase-moneys  and 
giving  his  bonds,  secured  by  mort- 
gage on  the  premises,  for  the  bal- 
ance; that  thereafter  an  arrange- 
ment  was  made  between  him  and 
said  company  by  which  it  tissumed 
the  purclia.se8  and  became  entitled 
to  tlie  benefit  thereof,  and  there- 
upon it  paid  to  R.  the  amount  paid 
by  him,  and  thereafter  tised  and 
enjoyed  the  premises,  paying  in- 
terest on  the  bonds.  Held,  that 
the  record  was  properly  excluded ; 
that  the  legal  title  was  in  R. ;  that 
the  judgment  record  simply  dis- 
closed that  the  F.  I).  Co.  had  an 
equitable  title  subject  to  the  mort- 
gages, which  title  was  not  saleable 
upon  execution;  and  so,  that  the 
sheriff's  deed  conveyed  no  title  to 
the  purchaser.  Bate9  v.  Ledger- 
wood  Mfg.  Co.  20# 

7.  In  an  action  by  an  undertaker  to 
recover  articles  furnished  and 
services  performed  in  the  burial 
of  defenaant's  testator,  defendant 
set  up  as  a  counter-claim  an  in- 
debtedness of  plaintiff  to  her  tes- 
tator, whicli  was  greater  than  the 
amount  in  suit,  and  asked  for 
judgment  for  the  excess.  Defend- 
ant was  the  sole  legatee  and 
devisee  under,  and  executrix  of, 
the  will.  It  was  admitted  that  no 
notice  to  creditors  to  present  claims 
had  been  published.  Defendant 
testified  that  her  testator  owed 
very  few  debts  when  he  died,  and 
that  she  had  paid  tho.se  debts. 
She  then  offered  to  prove  the 
counter-claim.  The  evidence  was 
rejected,  the  referee  ruling  that 
the  testator's  claim  was  not  avail* 
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able  as  a  counter-claim  or  8et-o£f. 
Held  (Bkadley  and  Parker,  JJ., 
dissenting),  error;  that  defendant 
was  entitled  to  sliow,  by  common- 
law  evidence,  that  all  the  testator's 
debts  bad  been  paid,  and,  having 
established  that  fact,  was  entitled 
to  have  the  amount  of  plaintiff's 
indebtedness  allowed  as  a  counter- 
claim.    BUhtd  V.  Kane,  514 

8.  In  an  action  by  a  stock  broker 
who  held  collateral  security  for 
the  stock  transactions  of  a'  cus- ' 
tomer,  to  recover  a  balance  found 
due  him  on  closing  up  the  transac- 
tions, it  appeared  that  plaintiff 
sold  out  the  stoc^k  purchased  and 
carried  for  defendant,  pursuant  to 
his  order.  Defendant  offered  to 
prove  that  it  wtis  the  custom  of 
stock  brokers,  where  collateral  was 
put  up  as  a  margin,  and  the  ac- 
count became  sufficiently  reduced 
to  jeopardize  it,  to  advertise  and 
sell  the  collateral  and  charge  his 
customer  with  the  balance,  and 
that  this  custom  was  known  to 
plaintiff  at  the  time  the  margin 
was  put  up  and  the  account  clased. 
This  was  excluded  on  objection. 
Held,  no  error;  that  whatever  the 
custom  of  brokers  might  be  while 
a  speculation  was  pending,  it  had 
no  application  to  a  broker's  right 
to  recover  what  is  due  him  after 
he  litis  carried  his  customer's  stock 
as  long  as  requested,  and  finally 
sold  pursuant  to  an  express  order. 
IM  Cordova  v.  Bamnm.  615 

9.  In  an  action  by  an  abutting  owner 
against  an  elevated  railroad  com- 
pany operating  its  road  in  a  city 
street,  the  opinion  of  a  witness  as 
to  what  would  have  been  the  value 
of  the  property  if  the  road  had  not 
been  built  is  incompetent.  Kerno- 
cJuui  V.  N.  Y,  E.  R.  B.  Co.       651 

10.  In  an  action  to  recover  damages 
for  personal  injuries  alleged  to 
have  been  caused  by  defendant's 
negligence,  plaintiff  may  not  sup- 
port his  own  testimony,  as  to  the 
effect  of  the  injuries,  by  proof 
of  declarations  to  the  same  effect 
made  by  him  after  the  accident, 
and  forming  no  part  of  the  res 
fffntfF,  to  persons  other  than  a 
physician  in  attendance  upon  him 
professionally.  Ketuiedy  v.  H.  C. 
4&  B,  B.  B.  Co.  654 


11.  B  seems,  the  rule  was  different, 
prior  to  the  passage  of  the  statute 
allowing  parties  to  be  witnesses. 

Id. 

12.  B  seems,  also,  that  evidence  of 
involuntary  exclamations,  which 
are  natural  concomitants  and 
manifestations  of  pain  and  suffer- 
ing, are  still  admissible  where 
they  form  part  of  the  res  gesUr. 

Id. 

18.  But  complaints  made  which  arc 
so  far  detached  from  the  occurrence 
as  to  admit  of  deliberate  design, 
and  of  their  being  the  pnxiuct  of 
a  calculating  policy  on  the  part  of 
the  complainant,  cannot  properly 
be  regained  as  part  of  the  resgesti. 

Id, 

14.  While,  when  in  an  action  against 
a  railroad  or  municipal  corporation 
to  recover  damages  for  injuries 
alleged  to  have  been  caused  by 
defendant's  negligence,  it  is  im- 
portant to  show  that  defendant 
had  notice  of  the  dangerous  char- 
acter of  the  defect  which  caused 
the  injury,  testimony  is  competent 
to  prove  other  similar  accidents, 
such  evidence  is  not  competent 
where  it  can  have  no  bearing  upon 
the  issues  presented.  Dye  y.  I)., 
L.  dt  W,  B.  B.  Co,  671 

15.  Where,  therefore,  in  an  action 
by  an  employe  against  a  railroad 
company  to  recover  damages  for 
injuries  sustained  by  plaintiff 
when  engaged  in  coupling  two 
cars,  occasioned  by  the  overlap- 
ping of  the  dead-woods  of  the 
cars,  defendant  claimed  that  plain- 
tiff had  full  knowledge  of  and 
took  the  chances  of  the  danger, 
and  ^ave  evidence  to  the  effect 
that  it  used  on  its  road  different 
kinds  of  cars,  some  without  any 
dead-woods,  and  that  switchmen 
in  its  employ  had  frequently  to 
make  couplings  of  cars,  the  dead- 
woods  of  which  overlapped,  held, 
that  the  admission  of  testimony 
showing  that  similar  accidents  had 
occurred  on  defendant's  road  was 
error.  Id. 

16.  In  an  action  upon  a  disputed 
claim  it  is  not  competent  for  plain- 
tiff to  prove  an  offer  to  compro- 
mise by  paying  a  specified  sum. 
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made  by  defendant  for  the  pur 
pofle  of  procuring  a  settlement  of 
the  controversy.  Smitliw,  SaiterUe. 

677 

Wiien,  old  maps,  plans  and  otJier 

papers  are  admistdle  in  evidence  as 
ancient  writifigs. 

ike  Dodge  v.  Gallatin.  117 
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legislature  may  be  resorted  to  to  deter 
mine  as  to  wJutJier  an  act  was  passed 
by  a  tieo-third  rote. 

See  Ruinsey  v.  .V.  Y.  <fe  .V.  K  R. 
R.  Go.  88 


When  parol  emdence  may  be 


given  of  the  coutents  of  an  order  for 
t?ie  payment  of  a  sum  of  money  which 
is  only  cMite rally  in  question. 
See  Daniels  v.  S/nith  (Mem.).     696 

EXCEPTION. 

1.  An  omission  to  find  facts  claimed 
by  the  unsuccessful  party  to  a  suit 
to  be  warranted  by  the  evidence, 
can  only  be  taken  advantage  of  by 
an  exception  to  a  refusal  to  so  fincf, 
upon  request  duly  made  as  re- 
quired by  the  Code  of  Civil  Pro- 
cedure (§§  993,  1023).  Ostrander 
V.  Hart.  406 

2.  Although  a  finding  of  fact  by  a 
referee  is  wholly  unsustained  by 
evidence,  if  not  excepted  to,  no 
legal  question  is  presented  which 
the  court  may  pass  upon.  Daniels 
V.  Smith,  696 

3.  An  exception  in  terms  to  the  ref- 
eree^s  conclusion  of  law  cannot 
avail  the  party  excepting,  if  such 
conclusion  was  required  by  the 
findings  of  fact  on  which  it  was 
based.  Jd, 

4.  Upon  a  trial  before  a  referee,  de- 
fendant presented  requests  to 
find,  which  were  refused.  He 
thereupon  excepted  as  follows: 
Defenaant  separately  excepts  "  to 
the  refusal  of  the  referee  to  find 
each  of  the  several  seventeen  con- 
clusions submitted  to  the  referee 
by  the  said  defendant  so  far  as  the 
referee's  conclusions  are  not  in  con- 
formity therewith."  Held,  that 
such  exception  was  not  sufficiently 
definite  and  specific  to  present  a 
question  for  review.  Id. 


EXECUTION. 

1.  An  equitable  title  to  real  estate 
is  not  a  subject  of  levy  and  sale 
on  execution.  (1  R.  S.  744,  §  4.) 
Bates  V.  Ledgeitood  Mfg.  Co.      20O 

2.  In  an  action  of  ejectment,  plain- 
tiff claimed  title  under  a  sheriff's 
deed  upon  sale  on  execution 
against  the  F.  D.  Co.  Upon  the 
trial,  plaintiff  offered  in  evidence  a 
judgment  record,  which  showed 
that  one  R.  purchased  the  prem- 
ises and  totik  conveyances,  paying 
a  portion  of  the  purchase-moneys 
and  giving  his  bonds,  secured  by 
mortgage  on  the  premises,  for  the 
balance;  that  thereafter  an  ar- 
rangement was  made  between  him 
and  said  company  by  which  it  as- 
sumed the  purchases  and  became 
entitled  to  the  benefit  thereof,  and 
thereupon  it  paid  to  R.  the  amount 
paid  by  him,  and  thereafter  used 
and  enjoyed  the  premises,  paying 
interest  on  the  bonds.  Held,  that 
the  recoM  was  properly  excluded ; 
that  the  legal  title  was  in  R. ;  that 
the  judgment  record  simply  dis- 
closed that  the  F.  D.  Co.  had  an 
equitable  title  subject  to  the  mort- 
gages, which  title  was  not  saleable 
upon  execution;  and  so,  that  the 
sheriff's  deed  conveyed  no  title  to 
the  purchaser.  Id. 

3.  Under  the  provisions  of  the  act  of 
1850  (Chap.  295,  Laws  of  1860) 
and  the  similar  provision  of  the 
Code  of  Civil  Procedure  (§  1880), 
providing  that  after  one  year  from 
the  death  of  a  party  against  whom 
in  his  life-time  a  final  money  judg- 
ment had  been  rendered,  the  same 
"may  be  enforced  by  execution 
against  anv  property  upon  which 
it  is  a  lien,  with  like  effect  as  if 
the  judgment  debtor  was  still 
living,  no  distinction  is  made  be- 
tween judgments  upon  sole,  joint, 
or  joint  and  several  contracts,  and 
the  land  of  a  deceased  surety, 
against  whom,  as  surety,  a  judg- 
ment has  been  recovered,  ana  has 
become  a  lien  upon  said  land  in 
his  life-time,  is  not  excepted,  and 
is  not  relieved  from  the  lien  by  his 
death.   Raskin  v.  Huntington,   313 

4.  Where,  therefore,  prior  to  the 
death  of  one  of  the  makers  of  a  joint 
and  several  promissory  note,  who 
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execute  it  as  surety,  judgment 
had  been  recovered  against  him 
tliereon,  and  had  become  a  lien 
upon  his  real  estate,  held,  that  the 
lien  of  the  judgment  was  not  dis- 
charged by  his  death,  and  was  en- 
forceable by  execution  issued  as 
prescribed  by  the  Code  of  Civil 
Procedure  (S§  1379,  1880,  1391); 
and  this,  although  the  judgment 
was  recovered  and  the  surety  died 
before  the  going  into  effect  of  the 
provision  of  the  Code  (§  758,  as 
amended  in  1877)  declaring  that 
the  estate  of  a  person  jointly  liable 
with  others  upon  contract  shall 
not  be  discharged  by  his  death. 

Id. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  An  executor,  as  such,  takes  the 
unqualified  legal  title  to  all  per- 
sonalty not  specifically  bequeathed 
and  a  qualified  legal  title  to  that 
which  y  so  bequeathed,  and  holds 
as  trustee  for  the  benefit  of,  first, 
his  testator's  creditors;  second,  of 
the  distributees  under  his  will,  or, 
if  the  whole  is  not  bequeathed, 
under  the  Statute  of  Distributions. 
Blood  V.  Katie.  514 

2.  The  trust  estate  of  a  sole  executor, 
who  is  also  the  sole  devisee  and 
legatee,  is  solely  for  the  benefit  of 
the  testator's  creditors;  when  they 
are  paid,  that  estate  sinks  into  and 
is  merged  with  the  beneficial  in- 
terest and  he  as  devisee  and  legatee 
becomes  vested  with  the  legal 
title.  Id. 

8.  Upon  proof,  therefore,  that  all  the 
debts  of  the  testator  have  been 
paid,  an  executor,  who  is  sole 
legatee,  may  avail  himself  of  a 
chose  in  action  belonging  to  the 
estate,  as  a  counter-claim  m  an  ac- 
tion against  him.  Id. 

4.  In  an  action  by  an  undertaker  to 
recover  articles  furnished  and  serv- 
ices performed  in  the  burial  of  de- 
fendant's testator,  defendant  set 
up  as  a  counter-claim  an  indebted- 
ness of  plaintiff  to  her  testator, 
which  was  greater  than  the  amount 
in  suit,  and  asked  for  judgment 
for  the  excess.  Defendant  was 
the  sole  legatee  and  devisee  under, 


and  executrix  of^  the  will.  It  was 
admitted  that  no  notice  to  creditors 
to  present  claims  had  been  pub- 
lished. Defendant  testified  that 
her  testator  owed  very  few  debts 
when  he  died,  and  that  she  had 
paid  those  debts.  She  then  offered 
to  prove  the  counter-claim.  The 
evidence  was  rejected,  the  referee 
ruling  that  the  testator's  claim  was 
not  available  as  a  counter-claim 
or  set-off.  Held  (Bradley  and 
Parker,  JJ.,  dissenting),  error; 
that  defendant  was  entitl^  to  show 
by  common-law  evidence,  that  all 
the  testator's  debts  had  been  paid, 
and,  having  established  that  fact, 
was  entitled  to  have  the  amount  of 
plaintiff's  indebtedness  allowed  as 
a  counter-claim.  Id, 


FARM  CROSSINGS. 

1.  The  provision  of  the  General  Rail- 
road Act  (g  44,  chap.  140,  Laws  of 
1850),  requiring  corporations  or- 
ganized thereunder  to  "erect  and 
maintain  fences  on  the  sides  of 
their  road  *  ♦  *  -v^ith  open- 
ings or  gates  or  bars  therein,  and 
farm  crossings  of  the  road  for  the 
use  of  the  proprietors  of  lands  ad- 
joining such  railroad,"  was  de- 
signed to  compel  such  corporations 
to  construct  and  maintain  such 
crossings  over  their  lines  as  are 
necessary  to  enable  owners,  having 
land  abutting  on  either  or  both 
sides  of  the  road,  to  reach  and 
work  their  properties.  B.,  S.  &  C. 
Co.  V.  i).,  L.  dtW.  B.  B.  Co.     152 

2.  The  statute  does  not  limit  the 
right  of  adjoining  owners  to  cross- 
ings solely  for  agricultural  pur- 
poses, but  they  may  be  order^  to 
enable  owners  to  remove  the  nat- 
ural products  of  the  land,  or  stone, 
minerals,  etc. ,  therefrom.  Id. 

3.  Nor  is  the  right  limited  to  a  pro- 
prietor, a  strip  of  whose  land  has 
been  taken  for  the  road,  leaving 
remaining  portions  adjoining  such 
strip  on  both  sides.  Id, 

4.  While  the  provision  of  the  act  of 
1864  (i^  2,  chap.  582,  Laws  of  1864), 
requiring  the  lessee  of  a  railroad 
to  ' '  maintain  fences  on  the  sides  of 
the  road  so  leased    *    *    *    with 
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openings  or  gates  or  bars  therein 
at  the  farm  crossings  of  such  rail- 
road, for  the  use  of  the  proprietors 
of  the  lands  adjoining  such  rail- 
roads," does  not  expressly  require 
such  lessee  to  build  and  maintain 
farm  crossings,  yet  it  is  the  dutv 
of  such  a  lessee  in  possession,  with 
power  to  make  repairs  and  addi- 
tions, to  construct  necessary  farm 
crossings.  Id. 

5.  This  obligation  is  not  confined  to 
domestic  corporations  or  those  or- 
ganized under  the  General  Kail- 
road  Act,  but  applies  to  a  foreign 
corporation  which,  under  author- 
ity given  to  it  by  statute,  has  leased 
and  is  operating  a  road  in  this  state, 
and  has  covenanted  by  its  lease  to 
perform  all  things  in  connection 
with  the  road  which  the  lessor 
might  be  required  to  perform.  Id. 

6.  Where,  therefore,  defendant,  a 
corporation  organized  in  another 
state,  having  been  authorized  by 
statute  (Chap.  244,  Laws  of  185<)) 
to  contract  with  corporations  in 
this  state  and  to  sue  and  be  sued  in 
its  courts,  leased  the  road  of  a  rail- 
road corporation  of  this  state,  the 
lease  containing  a  provision  requir- 
ing the  lessor  **  to  do  and  perform 
all  acts  and  things"  whidi  the 
lessor  •'  would  be  bound  by  law  to 
do  and  perform  "  had  the  lease  not 
been  made,  held,  that  the  duty  of 
constructing  farm  crossings,  in  the 
cases  prescribed,  was  imposed 
upon  it.  Id. 


FINDINGS  OF  LAW  AND  FACT. 

1.  When  the  findings  of  a  court  are 
so  inconsistent  that  they  cannot  be 
reconciled,  those  which  are  most 
favorable  to  the  appellant  are  con- 
trolling upon  the  appellate  court. 
Tradtrn*  Nat.  Bunk  v.  Parker.  415 

^.  This  rule,  however,  applies  only 
when  the  findings  cannot  by  rea- 
sonable construction  be  reconciled; 
it  is  the  duty  of  the  courts  to 
reconcile  them,  if  possible.         Id. 

d.  Plaintiff  held  a  note  against  II.  & 
J.,  and  threatened  to  bring  suit 
thereon.  Defendant,  a  creditor  of 
H.,  who   was   financially  embar- 


rassed, requested  plaintiff  to  delay 
prosecution.  Plaintiff  offered  to 
extend  the  time  for  the  payment 
of  the  note  if  defendant  would 
sign  it.  This  he  did.  No  time  of 
extension  was  agreed  upon.  It 
was  understood  that  defendant  was 
at  the  time  intending  to  attend  the 
sale  of  cert-ain  property  of  H.  under 
a  chattel  mortgage,  from  which  it 
was  hoped  that  something  might 
be  realized,  to  be  applied  in  pay- 
ment of  the  note.  In  an  acticn 
upon  the  contract  so  made  by  de- 
fendant, the  referee  found  that  the 
consideration  for  defendant's  eon- 
tract  consisted  in  plaintiff's  agree- 
ment to  extend  the  £ime  of  payment 
of  the  note,  but  that  it  did  not 
agree  to  extend  for  any  definite 
period,  and  upon  defendant's  re- 
(^uest,  he  further  found,  that  plain- 
tiff did  not  waive  the  right  to  sue 
H.  &  J.,  or  either  of  them,  when- 
ever he  saw  fit.  HM,  that  the 
conclusion  of  the  referee  that  plain- 
tiff did  not  waive  his  rights  was  to 
be  construed  as  an  inference  from 
the  evidence,  and  not  as  iin  exist- 
ing or  independent  fact,  and  so 
was  in  that  respect  rather  a  finding 
of- law  than  one  of  fact,  and  was 
not  controlling.  Id, 


FORECLOSURE. 

1.  The  will  of  F.,  after  directing  the 
payment  of  his  debts,  etc.,  by  its 
terms  gave  all  of  his  estate  to  his 
executors,  f.  e.,  his  wife  and  H., 
"  to  have  and  to  hold  the  same  to 
themselves,  their  heirs  and  assigns 
forever  upon  the  uses  and  trusts 
following."  The  will  then  gave 
various  legacies  to  the  testator's 
chihiren;  these  were  followed  by 
a  residuary  clause  by  which  he 
gave  all  the  residue  of  his  estate. 
*'  after  providing  for  the  aforesaid 
bequests,  ♦  *  ♦  absolutelr 
and  forever"  to  his  wife.  "Full 
power  and  authority"  was  given 
to  the  **  said  trustees,  executor  and 
executrix  *  *  *  to  sell  any  or 
all"  of  the  real  estate  "as  they 
may  deem  best."  The  executors 
were  appointed  trustees  and 
guardians  of  the  children  during 
their  minority.  H.  omitted  to 
qualify  as  executor,  and  letters 
testamentary  were  granted  to  the 
widow    alone.    In  an   action    to 
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foreclose  a  mortgage  on  certain 
real  estate  of  which  F.  died  seized, 
the  widow  was  made  a  party,  but 
H.  was  not.  Defendant,  who  ac- 
quired title  under  the  foreclosure 
sale,  contracted  to  sell  the  same  to 
plaintiff.  In  an  action  to  recover 
back  moneys  paid  and  expendi- 
tures under  the  contract,  on  the 
ground  of  defect  in  defendant's 
title,  luid,  that  no  valid  trust  was 
created  by  the  will;  that  the  pur- 
poses of  the  testator  could  be  ac- 
complished through  a  trust  power; 
that  the  trustees  took  no  title  to 
the  real  estate,  but  the  same  vested 
in  the  widow;  and,  therefore,  that 
H.  was  not  a  necessary  party  to 
the  foreclosure  suit,  and  defendant 
acquired  a  good  title  under  the 
sale.     SteinJiardt  v.   Cunningham. 

292 

2.  An  order  was  obtained  for  service 
by  publication  of  the  summons  in 
a  foreclosure  suit  upon  the  owner 
of  the  equity  of  redemption,  who 
was  a  non-resident,  but  before  the 
completion  of  the  service  the  plain- 
tiff died,  and  publication  was 
thereafter  continued  to  the  termi- 
nation of  the  six  weeks  directed  by 
the  order;  afterwards  the  action 
was  continued  pursuant  to  the 
order  of  the  court  in  the  name  of 
the  executrix  of  the  deceased 
plaintiff,  without  further  publica- 
tion or  appearance  on  the  part  of 
said  defendant.  A  judgment  of 
foreclosure  and  sale  was  rendered 
and  a  sale  made  pursuant  thereto. 
Upon  a  case  submitted  to  deter- 
mine as  to  whether  plaintiff,  who 
claimed  title  to  the  land  under  the 
foreclosure  sale  was  entitled  to  the 
specific  performance  of  a  contract 
for  the  purchase  thereof,  held^  that 
there  was  no  effectual  service  of 
the  summons  in  the  foreclosure 
suit  upon  said  defendant  therein, 
and  as  to  him  the  court  acquired 
no  jurisdiction,  and  as  the  equity 
of  reciemption  was  not  barn^l  by 
the  sale,  plaintiff  was  not  able  to 
convey  a  good  title;  that  the  effect 
of  the  death  of  the  original  plain- 
tiff in  the  foreclosure  suit  was  to 
suspend  further  proceedings  other 
than  for  the  continuance  of  the 
action,  until  his  executrix  was 
substituted;  that  while  ihe  ortier 
for  service  by  publication  may 
have  remained  available  to  give 


the  court  jurisdiction,  the  publica- 
tion should  have  been  commenced 
de  novo  after  the  substitution  and 
continued  for  the  requisite  six 
weeks.     RetUy  v.  Hart.  686 

Se€  Mechanics'  Lien. 
Mortgage. 


FOREIGN  CORPORATIONS. 

Where  defendant,  a  corporation  or- 
ganized in  another  state,  having 
been  authorized  by  statute  (Chap. 
244,  Laws  of  185.5)*to  ccmtruct  with 
corponitions  in  this  state  and  to 
sue  and  be  sued  in  its  courts,  leased 
the  road  of  a  railroad  corporation 
of  this  state,  the  lease  containmg 
a  provision  requiring  the  lessor 
"to  do  and  perform  all  acts  and 
things"  which  the  lessor  "would 
be  bound  by  law  to  do  and  per- 
form "  had  the  lease  not  been  made, 
held.,  that  the  duty  of  constructing 
farm  crossings,  m  the  caaes  pre- 
scribed, was  imposed  upon  it.  B, 
S.  <fe  a  Co.  V.  A,  L.  db  W.  R.  R. 
Co.  152 


FOREIGN  judgment: 

1 .  The  marriage  relation  is  not  a  trs 
within  the  state  of  the  party  in- 
voking the  jurisdi.^tion  of  a  court 
to  dissolve  it,  so  as  to  authorize 
the  court  to  bind  an  absent  party, 
a  citizen  of  another  stat«,  by  sub- 
stituted service  or  actual  notice 
given  without  the  jurisdiction  of 
the  court  where  the  action  is  pend- 
ing.    WiUiainsy.  Williams.     193 

2.  A  judgment,  therefore,  of  divorce 
rendered  in  another  state  against 
a  resident  of  this  state,  where 
there  has  been  no  personal  service 
of  process  within  the  state  render- 
ing it,  and  no  personal  appearance 
by  the  defendant  in  the  action,  is 
inoperative  and  void  in  this  state. 

Id. 

3.  A  state  may  adjudge  the  status 
of  its  citizens  towards  a  non-resi- 
dent, and  so  long  as  the  operation 
of  such  a  judgment  is  kept  within 
its  own  confines,  other  states  must 
acquiesce,  but  it  has  no  effect  be- 
yond the  limits  of  the  state.      Id. 


INDEX. 


737 


FORMER  ADJUDICATION. 

1.  In  an  action  of  ejectment,  plain- 
tiff claimed  title  under  a  deed  from 
an  assignee  in  bankruptcy  of  H., 
a  former  owner  of  the  premises. 
Defendant  P.  claimed  title  under 
a  sale  on  foreclosure  of  a  mortgage 
executed  by  H.  before  the  institu- 
tion of  the  bankrui)tcy  proceed- 
ings. It  was  claimed  by  plaintiff 
that,  at  the  time  of  the  foreclosure, 
the  mortgage  was  paid.  It  ap- 
peared that  8.,  the  mortgagee, 
brought  an  action  to  set  aside  the 
foreclosure  proceedings  and  sale, 
to  which  action  H.,  individually 
and  as  executor  and  trustee  of  his 
wife,  who  bid  off  tlie  premises  on 
the  sale,  and  his  assignee  in  bank- 
ruptcy were  made  parties;  the 
assignee  did  not  answer;  II.  an- 
swered, alleging  that  the  premises 
were  struck  off  to  his  wife  in  pur- 
suance of  an  agreement  between 
her  and  8.  No  copy  of  this  an- 
swer was  served  on  the  assignee. 
On  trial  of  that  action,  the  court 
found  that  Mrs.  H.  advanced 
moneys  and  acquired  rights  under 
the  sale  which  her  estat-e  was 
entitled  to  hold,  although  the 
claim  secured  by  the  mortgage  was 
paid,  and  a  decree  was  entered  to 
the  effect  that  the  foreclosure  was 
valid,  and  that  8.  was  not  entitled 
to  have  the  same  vacated.  The 
trial  court  here  decided  that  said 
judgment  was  a  bar  to  this  action; 
that  the  assignee,  being  a  party, 
was  bound  by  the  decision;  and  so 
that  he  had  no  title  and  could  con- 
vey none  to  plaintiff.  Held,  error; 
that  the  judgment  was  neither 
conclusive  as  a  bar  nor  as  evidence 
against  plaintiff,  because  no  de- 
mand was  made  in  the  pleadings 
which  called  upon  the  assignee  to 
defend  his  title  as  against  H.,  and 
no  adjudication  was  made  between 
him  and  any  party  to  the  action. 
Ostrander  v.  Mart,  406 

2.  The  rule  of  res  adjndicata  applies 
to  all  judicial  determinations, 
whether  made  in  actions  or  in 
summary  or  special  proceedings, 
or  by  judicial  officers  in  matters 
properly  submitted  for  their  deter- 
mination.    CulroMY.  Gibbons.  447 

3.  An  order,  therefore,  made  upon 
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petition  authorized  by  statute,  iB 
conclusive  as  between  the  parties 
before  the  court,  and  can  only  b6 
reviewed  upon  appeal.  Id, 

4.  In  an  action  to  compel  the  specific 
performance  of  a  contract  for  the 
purchase  of  land,  the  following 
facts  appeared :  The  premises  were 
conveyed  in  1854  by  J.  &  G.  to  H., 
by  deeds  which  recited  that. the 
grantors  had  conveyed  portions 
thereof  to  L.,  8.  &  B.  and  taken 
back  from  them  mortgages  thereon 
and  that  the  grantors  intended  to 
convey  their  interests  in  the  prem- 
ises and  in  said  mortgages.  Plain- 
tiff took  title  under  said  deeds. 
No  deed  to  L.,  S.  or  B.  appeared 
on  record.  K.,  plaintiff's  grantor, 
contracted  to  purchase  the  prem- 
ises, but  refused  to  perform  his 
contract  because  of  the  recitals  in 
the  deeds  to  II.  Thereupon  an 
action  to  compel  specific  perform- 
ance was  brought  against  K.  which 
resulted  in  a  judgment  for  spe- 
cific performance;  K.*s  objections^ 
bein^  overruled  upon  the  ground 
that  it  appeared  the  recitals  in  the 
deeds  were  not  true  in  fact,  that 
no  deeds  were  ever  given  to  L.,  8. 
or  B.  but  simply  executory  con- 
tracts, which  were  subsequently 
canceled  and  surrendered.  K. 
thereupon  took  title.  Held,  that 
as  neither  L.,  8.  nor  B.  were  made 
parties  to  said  action,  they  were 
not  bound  by  the  judgment,  and 
it  w^asnot  binding  upon  the  defend- 
ant.    IHngley  v.  Bon,  607 


FRAUD. 

1.  It  seerm  in  order  to  recover  dam> 
ages  for  false  representations, 
fraud  must  be  proved  and  cannot 
be  presumed;  the  representations 
must  be  shown  to  have  been  made 
with  a  knowledge  that  they  were 
false  and  untrue,  and  for  tiie  pur- 
pose of  deceiving  the  plaintiff,  and 
that  they  had  that  effect.  Pryor 
V.  Foster.  171 


2.  One  who  perpetrates  a  fraud  com- 
mits a  wrong  for  which  he  is  liable 
to  the  defrauded  party  in  at  least 
nominal  damages,  even  though  no 
actual  damages  are  shown.        7(2, 

93 
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8.  Where  a  fraud  is  perpetrated  in 
procuring  the  execution  of  a  con- 
tract, the  party  defrauded  has  an 
election  of  remedies;  he  may,  after 
knowledge  of  the  fraud,  rescind 
and  recover  back  that  which  he 
has  parted  with,  or  he  may  con- 
tinue to  perform  on  his  part,  and, 
unless  he  has  waived  the  fraud, 
maintain  an  action  for  the  damages 
sustained.  Id. 

4.  If  he  rescinds,  he  must  do  so  im- 
mediately on  discovering  the 
fraud;  and  if  he  continues  to  per- 
form under  the  contract,  he  will 
be  considered  to  have  elected  to 
affirm  it.  Id. 

^.  In  an  action  to  recover  damages 
for  alleged  false  representations 
made  by  defendant  on  leasing  a 
house  to  {4aixUiff  as  to  tbe  relative 
capacity  of,  and  quantity  of  coal 
requireil  to  run  the  furnace  therein, 
plaintiff's  evidence  tended  to  es- 
tablish the  false  representations, 
that  defendant  knew  them  to  bo 
false,  and  made  them  with  intent 
to  induce  plaintiff  to  enter  into 
the  lease,  it  appeared  that  plain- 
tiff's term  commenced  in  mid- 
winter; that  he  immediately,  after 
taking  possession,  discovered  that 
the  furnace  would  not  heat  the 
house,  and  had  several  talks  with 
defendant  upon  the  subject,  in 
which  he  stated  he  should  hold 
the  latter  responsible.  He  con- 
tinued in  possession  and  paid  the 
rent  as  it  fell  due.  Held^  that 
plaintiff  had  the  right  to  continue 
to  occupy  the  premises  and  demand 
the  damages  suffered  through  de- 
fendant's fraud,  which  were  the 
difference  in  the  rental  value  of 
the  premises  as  they  were  and  as 
they  would  have  been  if  as  repre- 
sented; that  plaintiff's  payment  of 
the  rent  did  not  raise  the  presump- 
tion of  an  intent  to  waive  the  fraud 
or  the  right  to  such  damages.   Id. 

6.  Where  the  consent  of  a  parent, 
entitled  to  and  who  is  receiving 
the  services  of  a  daughter,  to  dis- 
pense with  such  services  is  obtained 
by  fraud,  it  is  void,  and  furnishes 
no  defense  to  an  action  by  the 
parent  against  the  perpetrator  of 
the  fraud  for  damages  resulting 
from  the  loss  of  service.  Dvryer 
Y,  Fritcher.  239 


FRAUDULENT  CONVEY- 
ANCES. 

In  an  action  to  have  an  assignment, 
executed  by  defendant  G.,  of  cer- 
tain judgments  in  his  favor  against 
the  other  defendants,  set  aside  as 
fraudulent,  and  to  compel  a  reas- 
signment thereof  to  plaintiff,  it 
appeared  that  the  judgments  w^ere 
upon  a  claim  of  plaintiff,  who,  as 
he  testified,  being  a  non-resident, 
transferred  the  claim  to  G.,  who 
was  irresponsible,  for  a  nominal 
consideration  to  avoid  giving  se- 
curity for  costs.  G.  transferred 
the  judgments  to  one  who  pur- 
chased as  aeent  for  the  other  de- 
fendants, in  the  action  brought 
by  G.,  the  plaintiff  here  testified 
that  he  made  the  assignment  toG. 
Ixma  fidii  and  absolutely.  HelA^ 
that  plaintiff  was  estopped  from 
denying  that  the  claim  was  the 
absolute  property  of  G.  AnXkony 
V.  "WiK.  662 

GIFTS. 

The  English  doctrine  of  cy  pr«, 
which  upholds  gifts  for  charitable 
purposes  when  no  beneficiary  is 
named,  has  no  place  in  the  juris- 
prudence of  this  state.  Tilden  v. 
Oreen,  29 

HEALTH. 

See  QuABANTmB 


HIGHWAYS. 

1.  The  right  of  an  owner  of  a  lot, 
abutting  on  a  public  street  in  a 
city  to  use  and  enjoy  the  light,  air 
and  access  afford^  by  the  street, 
is  an  appurtenance  of  his  lot  an(l 
property,  for  which,  if  taken  for 
purposes  inconsistent  with  street 
uses,  compensation  must  be  made, 
and  if  not  taken  but  injured  by 
such  uses,  the  damages  sustained 
may  be  recovered.  Hughe$Y.  Met. 
K  R  Co.  14 

2.  This  right  does  not  originate  in  a 
grant,  and  so  its  existence  need  not 
be  established  by  conveyance  in 
specific  terms,  nor  by  adverse  pos- 
session; it  arises  by  operation  of 
law  from  contiguity,  and  its  exist- 
ence is  presum^.  Id, 
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8.  The  use  of  a  city  street  by  an 
elevated  railroad  is  a  use  incon- 
sistent for  the  purposes  for  which 
such  streets  are  designed.  Id. 

4.  The  term  ''abutting  lot"  means 
one  bounded  on  the  side  of  a  public 
street,  in  the  bed  or  soil  of  which 
the  owner  of  the  lot  has  no  title, 
interest  or  private  rights,  except 
such  as  are  incident  to  a  lot  so 
situated.  Id. 

5.  It  turns,  the  presumption  existing 
in  favor  of  an  abutting  lot  owner 
may  be  rebutted  by  showing  that 
the  rights  have  been  partea  with 
in  any  of  the  modes  by  which  in- 
corporeal hereditaments  may  be 
transferred,   surrendered  or  lost. 

Id. 

6.  The  burden  of  rebutting  such 
presumption,  however,  is  on  the 
party  who  claims  to  have  acquired 
such  right.  Id. 

7.  In  an  action  to  recover  damages 
for  injuries  to  plaintiff's  premises 
caused  by  the  construction  and 
maintenance  of  an  elevated  railroad 
on  a  street  in  front  thereof,  it  ap- 
peared that  the  premises  in  ques- 
tion extended  from  the  said  street 
to  another  street  in  the  rear  and 
were  covered  by  a  single  brick 
building.  Formerly  it  consisted 
of  two  lots,  having  different  own-^ 
ers;  they  were  conveyed  to  one' 
person  in  1825.  before  defendant's 
road  was  authorized  to  be  built, 
and  since  then  have  been  conveyed 
and  occupied  as  one  lot.  There 
was  no  evidence  that  portions  of 
the  premises  fronting  on  each 
street  were  occupied  separately. 
Ueld,  that  plaintiff  was,  as  abut- 
ting owner,  entitled  to  recover  his 
damages  for  injuries  to  the  whole 
premises  considered  as  a  single  lot; 
that  while  the  fact  that  the  prem- 
ises were  accessible  to  persons, 
property,  light  and  air  from  both 
streets  was  important  as  bearing 
on  the  extent  of  the  injuries,  it  did 
not  preclude  the  recovery  of  any 
damages  for  injuries  to  that  por- 
tion on  another  street.  Stevens  v. 
N.  r.  E.  R.  R.  Co,  95 

8.  The  owners  of  lots  abutting  on  a 
city  street  have,  although  the  fee 
thereof  is  in  the  municipality,  cer- 


tain rights  and  priyfleges  therein, 
in  the  nature  of  easements,  which 
constitute  property,  and  of  which 
they  may  not  be  deprived  witliout 
just  compensation.  (8tate  Const, 
art.  1,  §  6.)  Eger&r  v.  N,  Y.  C.  <fc 
//.  R.  R.  k  Co.  108 

9.  While,  therefore,  the  legislature 
may  direct  the  closing  oi  a  street 
and  may  empower  the  municipality 
to  discontinue  its  use  as  such,  this 
power  is  subject  to  the  constitu- 
tional prohibiticn,  and  it  may  not 
be  exercised  so  as  to  deprive  an 
abutting  owner  of  the  access  to 
his  premises  furnished  by  the 
street,  without  making  compensa- 
tion; at  least  unless  Uiere  is  pro- 
vided or  left  for  him  other  means 
of  access.  Id. 

10.  Under  the  act  of  1880  (Chap. 
147,  Laws  of  18d0),  which  permit- 
ted the  defendant  to  agree  with 
commissioners  appointed  by  the 
act  on  behalf  of  the  city  of  Koch- 
ester,  upon  a  plan  to  elevate  its 
tracks  along  and  across  the  city 
streets  and  to  close  up  streets,  etc., 
a  portion  of  a  street  upon  which 
plaintiff's  premises  abutted  was 
discontinued,  and  defendant  hav- 
ing previously  obtained  title  to  the 
fee  of  the  street,  erected  thereon 
an  embankment  about  fourteen 
feet  high,  upon  which  it  laid  its 
tracks  leaving  a  space  between  it 
and  said  premises  so  narrow  as  not 
to  admit  of  the  approach  of  a  team 
and  carriage  to  them.  Plaintiff's 
premises  were  used  and  occupied 
as  a  hotel  and  boarding-house.  In 
an  action  to  recover  damages,  upon 
these  facts  appearing,  the  court 
directed  a  verdict  for  the  defends 
ant.  Held,  error;  that  the  plain- 
tiff established  a  right  to  recover, 
and  the  question  of  damages 
should  have  been  submitted  to 
the  jury.  Id, 

11.  While  the  public  is  entitled  to 
have  a  street  or  highway  remain  in 
the  condition  in  which  it  placed 
it,  and  whoever,  without  special 
authority,  materially  obstructs  it 
or  renders  its  use  hazardous  by 
doing  anything  upon,  above  or 
below  the  surface,  is  guilty  of  a 
nuisance,  when  it  appears  that  the 
act  was  done  with  the  consent  of 
the  proper  officials,  the  rule  of  lia- 
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bility  is  relaxed  and  rests  upon 
and  is  limited  by  the  ordinary 
principles  governing  actions  of 
negligence.      Babbage  v.  Poirerft. 

281 

12.  One  who  receives  a  license  to 
encroach  upon  a  public  street  is 
held  to  an  implied  agreement  to 
perform  the  act  permitted  with 
due  care  for  the  safety  of  the 
public.  Id. 

13.  The  license,  however,  relieves 
him  from  the  imputation  of  tres- 
passing in  doin^  the  act  consented 
to  and  places  him  simply  in  the 
position  of  one  liable  for  negli- 
gence in  case  of  omission  to  per- 
form such  duty.  Id. 

14.  "Where  a  vault  had  been  con- 
structed, with  knowledge  of  the 
city  officials,  under  the  sidewalk 
of  a  city  street,  in  front  of  a  block 
erected  and  used  for  business  pur- 
poses, and  had  been  used  for  nine 
years,  Tield,  consent  to  its  construc- 
tion was  to  be  inferred  from  the 
acquiescence  of  the  city  officials 
having  charge  of  the  street  and 
power  to  give  such  consent.      Id. 

15.  In  the  absence  of  a  statute  regu- 
lating the  subject,  a  written  con- 
sent m  such  case  is  not  requisite; 
a  verbal  one  is  sufficient.  Id. 

16.  In  an  action  to  recover  damages 
for  injuries  received  by  plaintiff 
from  falling  through  into  a  vault 
constructed  under  the  sidewalk  in 
front  of  a  block  of  stores  belong- 
ing to  plaintiff  in  the  city  of  R., 
the  following  facts  appeared:  The 
vault  was  covered  with  flagstones 
forming  the  sidewalk;  one  of  these 
gave  way  as  plaintiff,  a  heavy  man, 
stepped  upon  it,  and  he  fell 
through  into  the  vault.  It  was 
not  shown  when  this  flag  was 
broken,  or  whether  it  was  defect- 
ive. No  negligence  on  the  part 
of  defendant  or  his  grantor  in  con- 
structing or  maintaming  the  side- 
walk was  claimed  further  than 
was  inferable  from  the  accident 
itself.  The  vault  was  so  con- 
structed under  the  sidewalk  with 
full  knowledge  upon  the  part  of 
the  proper  city  officials  and  in  ac- 
cordance with  the  common  custom 
in  the  erection  of  business  blocks 


in  the  city,  and  had  been  in  use 
over  nine  years.  Held,  that  plain- 
tiff was  properly  nonsuited;  that 
consent  to  the  construction  of  the 
vault  was  to  be  inferred,  and  that, 
therefore,  defendant  could  not  be 
made  liable  as  a  trespasser,  and 
no  negligence  on  his  part  was 
proved  Id. 

17.  An  elevated  railroad  erected  in  a 
city  street,  the  right  to  construct 
and  operate  which  has  not  been 
obtained  by  purchase  from  the 
abutting  owners,  or  by  proceed- 
ings to  condemn,  is,  as  to  them,  an 
illegal  structure,  and  a  continuing 
trespass  upon  their  rights,  from 
the  time  it  was  built.  Thampufm 
V.  MatJuittan  It  Co,  860 

18.  Such  a  trespass  is  an  injury  to 
the  inheritance,  and  a  person 
seized  of  an  estate  in  remainder  in 
premises  abutting  upon  the  street, 
may  maintain  an  action  for  an  in- 
junction against  the  railroad  com- 
pany, "founded  upon  an  injury 
done  to  the  inheritance,  notwith- 
standing an  intervening  estate  for 
life."  (Code  Civ.  Pro.  §§  1665. 
1681.)  Id. 

19.  The  theory  upon  which  an  action 
at  law  may  be  supported  against 
an  elevated  railroad  company  by 
an  abutting  owner  upon  a  stret^t 
through  which  it  runs,  is  that  it 
is  in  such  sense  a  trespasser  or 
wrongdoer  as  to  be  liable  to  such 
owner  for  all  the  injuries  resulting 
proximately  from  the  wrongful 
act  of  maintaining  and  operating 
its  road.  Moore  v.  X.  Y.  E.  li. 
R.  Co.  523 

20.  The  continued  invasion  of  the 
privacy  of  the  occupant  of  a 
building,  where  it  has  the  effect 
to  reduce  the  rental  value  is  such 
an  injury,  and  for  the  dama^^  so 
resulting  the  company  is  liable. 

Id. 

21.  While  the  looking  in  at  the 
windows  of  a  dwelling,  by  the 
patrons  and  employes  of  an  ele- 
vated railroad  company,  from  its 
platform  and  the  stairs  leading  to 
the  same,  is  not  the  act  of  said 
company,  as  the  latter  furnishes 
the  means  and  opportunity  and  by 
its  invitation  and  procurement  for 
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the  purpose  of  its  business,  brings 
those  persons  where  they  can  thus 
invade  the  privacy  of  said  dwell- 
ing, it  is  liable  for  the  damages 
thus  occasioned.  id. 

22.  An  abutting  owner's  private 
rights  in  a  street  may  be  lost  in 
case  their  existence  is  denied,  and 
they  are  exclusively  possessed  for 
more  than  twenty  years  by  one 
claiming  the  fee  olf  the  street. 
Woodn^  v.  Pia/Mock.  618 

23.  While,  for  land  taken  by  an  ele- 
vated railroad  company,  the  full 
market  value  must  be  paid  with- 
out deduction  for  benefits,  in  con- 
sidering the  question  as  to  damages 
caused  by  the  road  to  lands  not 
taken,  or  to  the  property  rights  of 
an  abutting  owner  in  the  streets 
through  which  its  road  runs,  its 
advantages  and  disadvantages, 
benefits  and  injuries  must  be  con- 
sidered, and  if  the  benefits  equal 
or  exceed  the  iniuries,  no  damages 
can  be  awarded.  Odell  v.  i\r.  Y. 
K  J2.  E,  Co.  690 

Ses  Streets. 


HUSBAND  AND  WIFE. 

1.  In  an  action  for  a  separation  the 
following  facts  appeared:  The 
parties  were  married  in  this  state 
m  1870;  they  lived  together  until 
in  April,  1880,  when  defendant 
refused  to  permit  plaintiff  to  live 
with  him  unless  she  would  give 
up  all  intercourse  with  her  mother; 
no  reason  was  disclosed  for  impos- 
ing such  condition,  and  plaintiff 
declining  to  accede  to  it,  they  did 
not  thereafter  live  together.  In 
1882,  defendant  removed  to  Minne- 
sota; before  he  left,  plaintiff 
offered  unconditionally  in  good 
faith  to  live  with  him;  this  he  re- 
fused. He  procured  a  divorce  in 
Minnesota  from  plaintiff  on  the 
ground  of  desertion;  she  was  per- 
sonally served  out  of  that  state 
with  the  summons  and  complaint 
in  the  divorce  suit.  The  judg- 
ment-roll therein  was  offered  in 
evidence  and  excluded.  Htld,  no 
error.     WiUicifus  v.  Willianut.    193 

2.  The  court  found  as  a  fact  that 
defendant  had  abandoned  plaintiff, 


and  rendered  judgnient  as  prayed 
for  in  the  complaint.  Held,  no 
error;  that  defendant  had  no  cause 
of  action  in  this  state  against 
plaintiff  for  desertion;  that  plain- 
tiff's act  in  leaving  him  was  not 
voluntary,  and  upon  her  offer  to 
return  unconditionally,  defendant 
was  not  justified  in  refusing  to 
receive  her;  that  plaintiff,  being 
legally  the  wife  of  defendant 
within  this  state,  must  be  consid- 
ered as  legally  entitled  to  all  the 
rights  flowing  from  that  relation 
under  the  Constitution  and  laws  of 
the  state  and  of  the  United  States. 

Id, 

3.  The  provision  of  the  act  in  rela- 
tion to  married  women  (Chap.  90, 
Laws  of  1860,  as  amended  by  chap. 
172,  Laws  of  1862),  making  the 
property  a  married  woman  "ac- 
quires by  her  trade,  business, 
labor  or  services,  carried  on  or 
performed  on  her  sole  and  separate 
account,"  her  separate  property, 
does  not  apply  to  labor  performed 
by  her  for  her  husband,  and  she 
cannot  make  a  binding  contract 
with  him  for  her  services,  having 
no  connection  with  a  separate 
business  and  estate,  although  the 
same  are  to  be  rendered  outside  of 
her  household  duties.  While  he 
cannot  require  her  to  perform 
services  for  him  outside  of  the 
household,  such  services  as  she 
does  render,  whether  within  or 
without  the  strict  line  of  her  duty, 
belong  to  him,  and  a  promise  to 
pay  therefor  is  simply  a  promise 
to  make  her  a  eift,  and  so  is  not 
enforceable.  JalaechiTi^ka  v.  77, 
M,  <fc  name.  497 

See  Divorce. 


INDICTMENT. 

Where  an  indictment  under  the  pro- 
vision of  the  Penal  Code  (^  441), 
declaring  that  a  non-resident  who 
"plants  oysters  in  the  waters  of 
this  state,  without  the  con.sent  of 
the  owner  of  the  same,  or  of  the 
shore,  or  grithers  oysters  *  *  * 
in  any  such  waters  on  his  own  ac- 
count or  for  his  own  benefit  or  the 
benefit  of  a  non-resident  employer," 
shall  be  guilty  of  a  misdemeanor, 
charged  that  defendant  at  a  time 
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specified,  he  then  being  a  non-resi- 
dent, planted  oysters  in  waters  of 
the  state  without  the  consent  of  the 
owners,  but  omitted  to  aver  that 
this  was  done  for  his  own  benefit 
or  the  benefit  of  a  non-resident 
employer,  heZd,  that  the  indictment 
failed  to  state  facts  constituting 
an  offense;  and  that  a  demurrer 
thereto  on  that  ground  was  im- 
properly overruled.  People  v. 
Lowndes,  455 

INFANTS. 

Statutes  providing  the  procedure  for 
assessing  and  collecting  taxes,  for 
the  sale  of  land  for  their  non-pay- 
ment, and  for  the  redemption  of 
lands  sold  for  unpaid  taxes,  arc 
applicable  to  infants  and  persons 
imdcr  disabilities,  unless  they  are 
excepted  from  the  operation  of  the 
act.     Ijet^y  v.  N&icman,  11 


INJUNCTION. 

1.  Where  a  manufacturer  has  in- 
vented a  new  name  and  applied  it 
to  an  article  manufactured  by  him 
to  distinguish  it  from  those  manu- 
factured and  sold  by  others,  and 
the  name  thus  adopted  is  not  gen- 
eric or  descriptive  of  the  article, 
its  qualities,  ingredients,  ^rade  or 
characteristics,  but  is  arbitrary  or 
fanciful,  he  is  entitled  to  be  pro- 
tected by  injunction  in  the  exclu- 
sive use  of  the  name  as  a  trade- 
mark.     Waterman   v.    Shipman. 

801 

2.  The  use  of  the  name  by  another 
manufacturer  tends  to  deceive  pur- 
chasers, and  even  if  he  had  no  ac- 
tual intent  to  deceive,  the  courts 
are  authorize  to  interfere,  both  to 
protect  the  private  right  of  the 
manufacturer  who  invented  it  and 
the  public  interests.  Id. 

3.  An  elevated  railroad  erected  in  a 
city  street,  without  consent  of  the 
abutting  owner,  is  an  injury  to  the 
inheritance,  and  a  person  seized  of 
an  estate  in  remainder  in  premises 
abutting  upon  the  street,  may 
maintain  an  action  for  an  injunc- 
tion against  the  railroad  company, 
*•  founded  upon  an  injury  done  to 
the  inheritance,  notwithstanding 
an   intervening   estate  for  life." 


(Code  dv.  Pro.  §f  KMSS,  1681.) 
Thampton  v.  ManKattan  22.    Cv. 

860 

In  action  to  restrain  defendant 

from  operating  an  elevated  railroad  in 
a  street  in  front  of  plaintiff's  premism, 
he  is  entitled  to  recover  a  sumavardcd 
for  damages*  to  the  Jee  as  a  condition 
for  denial  of  the  injunction. 

See  Hughes  v.  M,  E.  R,  Go,  14 


Action  at  suit  of  a  taxpayer  is 


maintainable  to  restrain  city  officials 
from  employing  in  a  position  where  a 
civil  serrice  is  required^  one  who  has  not 
paMed  the  requisite  examination. 
See  Peck  v.  Bdknap.  894 

See  Water- Works  Compamiisb. 


INSURANCE    CORPORATIONS. 

Plaintiff,  an  insurance  company,  en- 
tered into  a  contract  with  defend- 
ants to  act  as  its  agents  in  procur- 
ing insurance,  and  agreed  to  pay 
them  thirty  per  cent  of  the  pre- 
miums received  on  the  policies 
obtained.  Defendants  induced  II. 
&  Co.  to  take  out  policies  in 
plaintiflTs  company,  and  they  were 
paid  their  percentage  of  the  pre- 
miums. Before  these  policies 
expired,  defendants'  contract  with 
plaintiff  came  to  an  end,  and  H. 
&  Co.,  having  been  induced  by 
defendants  to  insure  in  another 
company  for  which  they  had  be- 
come agents,  requested  plaintiff  to 
cancel  their  policies,  which  it  did, 
and  as  provided  by  said  policies 
returned  to  H.  &  Co.  the  premium 
unearned .  Held,  that  plaintiff  was 
entitled  to  recover  of  defendants 
the  percentage  received  by  them 
upon  the  amount  of  premiums  so 
refunded;  that  although  defend* 
ants*  agency  had  ceased,  they  were 
not  at  liberty  to  defeat  the  pur- 
pose or  duration  of  the  contracts 
of  insurance  to  the  prejudice  of 
plaintiff,  and  retain  all  the  fruits 
thereof  received  by  them.  Am,  S. 
B.  Ins.  Co,  V.  Anderson,  134 


INSURANCE  (FIRE). 

1.  It  seems  a  director  of  a  fiix;  insur- 
ance company,  or  a  memlxT  of  its 
executive  committee  has  no  right 
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to  approve  of  his  own  application 
for  a  policy  in  such  company. 
Pratt  V.  D.  H.  M.  F.  Ins.  Co.  306 

2.  An  officer  of  such  a  company, 
however,  is  not  debarred  from 
making  application  for  Insurance, 
and  if  his  application  is  accepted 
by  another  officer  having  authority 
to  accept  applications,  the  com- 
pany is  bound.  Id. 

3.  The  officers  of  a  corporation  or 
ganizcd  under  the  act  providing 
*'  for  the  formation  of  county  co- 
operative insurance  companies " 
(Chap.  362,  Laws  of  1880,  amended 
by  chap.  171,  Laws  of  1881),  have 
the  same  power  to  waive  defects 
or  ratify  invalid  policies  as  officers 
in  a  stock  insurance  company.  Id. 

4.  Where  insurance  is  made  upon 
different  kinds  of  property,  each 
separately  valued,  the  contract  is 
severable,  even  ifbut  one  premium 
is  paid,  and  the  amount  insured  is 
the  sum  total  of  the  valuations. 

Id. 

6.  Plaintiff,  who  was  secretary  of 
defendant,  a  corporation  organized 
under  said  act,  presented  a  written 
application  to  it,  signed  by  him, 
for  insurance  on  certain  property. 
The  application  contained  a  clause 
by  which  the  plaintiff  agreed  to 
pay  a  sum  specified,  and  such 
further  sums  as  he  should  be  re- 
quired to  pay  under  its  rules  and 
by-laws.  The  application  was  ap- 
proved by  indorsement  thereon, 
made  by  an  officer  of  the  company 
authorized  to  approve  applica- 
tiocs,  and  the  premium  specified 
was  paid  by  plaintiff.  The  appli- 
cation was  presented  to  and  ap- 
proved by  the  executive  committee 
at  its  next  meeting,  as  prescribed 
by  the  by-laws,  and  it  was  in 
various  ways  recognized  by  the 
company,  neld,  that  plaintiff  was, 
by  the  approval  and  payment,  in- 
sured until  notice  to  the  contrary 
was  given  to  him.      •  Id. 

6.  By  the  by-laws  of  the  company  its 
policies  were  required  to  be  signed 
by  its  president,  or  in  his  absence 
by  the  vice-president,  and  to  be 
countersigned  by  the  secretary. 
Plaintiff,  pursuant  to  his  applica- 
tion,   filled  out  a  blank  policy, 


which  had  been  signed  by  the 
vice-president.  It  contained  a 
clause  not  permitted  by  the  cus- 
tom of  the  company.  Held,  that 
conceding  the  policy  to  be  invalid, 
it  did  not  affect  the  validity  of  the 
contract  made  by  the  application 
and  approval;  but  that  the  policy 
was  not  rendered  invalid  by  the 
fact  that  it  was  signed  by  plaintiff 
as  secretary,  as  that  is  required 
both  by  the  statute  and  defen(i- 
ant's  by-laws;  that  it  was  not  made 
void,  fiut  simply  voidable,  at  the 
election  of  the  company,  by  the 
fact  that  its  terms  had  not^  been 
previously  approved  by  some  offi- 
(rer  other  than  plaintiff;  and  as  the 
evidence  permitted  the  inference 
that  the  company,  with  full  knowl- 
edge of  the  facts,  ratified  the  pol- 
icy, and  no  effort  was  made  to  avoid 
it  until  after  the  commencement  of 
this  action  thereon,  such  efforts 
were  ineffectual  and  the  company 
was  bound.  Id. 

7.  A  policy  of  fire  insurance  issued 
by  defendant  contained  a  clause 
that  in  case  of  disagreement  as  to 
amount  of  loss,  the  same  shall  l)e 
ascertained  by  two  appraisers,  the 
insured  and  defendant  each  select- 
ing one,  who  were  to  select  "a 
competent  and  disinterested  um- 
pire." The  policy  also  contained 
a  condition  requiring  proofs  of 
loss  to  be  furnished  within  sixty 
days  after  the  fire,  also  a  provision 
that  the  company  should  not  be 
held  to  have  waived  any  provision 
or  condition  of  the  policy  or  the 
forfeiture  by  any  act,  requirement 
or  proceeding  on  its  part  relating 
to  an  appraisal .  In  an  action  upon 
the  policy  it  appeared  that  the 
property  insured  was  destroyed 
by  fire  October  15, 1887.  Defend- 
ant was  notified,  and  on  October 
twenty-first  its  general  agent  and 
adjuster  called  on  plaintiff;  they 
not  agreeing  as  to  the  amount  of 
loss,  entered  into  a  ^\Titten  agree- 
ment appointing  appraisers;  the 
agent  at  th3  time  stated  to  plain- 
tiff that  proofs  of  the  loss  need  not 
be  furnished  as  the  damages  would 
soon  be  settled.  On  November 
twenty-eighth  the  appraiser  ap- 
pointed by  plaintiff  declined  to 
act.  On  December  twenty -second 
plaintiff  telegraphed  L.,  the  ap- 
praiser appointed  by  defendant^ 
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that  he  had  secured  another  ap- 
praiser. L.  appointed  December 
thirtieth  for  making  an  appraisitl. 
At  that  date  the  name  of  N.,  the 
new  appraiser,  T\'as  inserted  in  the 
agreement  by  L.  The  two  ap- 
praisers failed  to  agree,  and  G.,  as 
the  jury  found,  refused  to  agree 
upon  a  ''disinterested  umpire." 
Iield,  that  the  condition  as  to 
proofs  of  loss  was  waived,  and 
that  plaintiff  was  entitled  to  re- 
cover. Bishop  V.  Agncultural  In**. 
Co.  488 

8.  The  mere  failure  of  a  fire  insur- 
ance company  to  respond  to  an 
application  or  insurance  docs  not 
raise  an  inference  that  it  has  ac- 
cepted it  and  insured  the  risk. 
More  V.  N.  Y.  B.  F.  Ins.  Co.     637 

9.  To  bind  the  company  there  must 
be  actual  acceptance.  Id. 

10.  In  an  action  upon  an  alleged 
parol  contnict  of  msurance  it  ap- 
peared that  S.,  the  general  agent 
of  defendant,  sent  blank  applica- 
tions to  N.,  with  instructions  that 
in  case  he  secured  business  for  de- 
fendant to  fill  out  an  application 
and  forwanl  to  him  (S.).  N., 
on  May  twelfth,  as  a  reault  of 
negotiations  with  plaintiffs,  filled 
out  an  application  and  forwarded 
it  to  8.  Plaintiffs  were  informed 
by  N.  that  he  could  not  issue  a 
policy,  and  before  one  could  be 
issued  the  application  would  have 
to  be  approved  by  some  other  per- 
son. S.,  on  receiving  the  applica- 
tion, wrote  to  N.  that  the  risk 
being  special  he  did  not  wish  to 
write  it  without  submitting  it  to 
the  company.  On  the  same  day 
8.  wrote  defendant,  stating  the 
application  and  the  natui-e  of  the 
risk.  Defendant,  on  receipt,  imme- 
diately replied,  rejecting  the  ap- 

})lication.  Of  this  .action  8.  neg- 
ected  to  notify  plaintiffs  or  N. 
Plaintiffs,  on  May  thirtieth,  sent  a 
check  to  N.  for  the  premium 
agreed  upon,  which  the  latter  re- 
ceived, but  did  not  remit  to  8.  or 
defendant,  and  it  did  not  appear 
they  had  any  knowledge  of  the 
payment.  A  day  or  two  there- 
after N.  told  plaintiffs  that  he  had 
heard  nothing  from  the  company, 
and  con.sequently  it  was  all  right, 
and  they  would"  get  the  policy  in  I 


a  day  or  two.  The  property  w^as 
destroyed  by  fire  on  June  sixth. 
IhUI,  that  defendant  was  not 
liable;  that  N.,  having  to  plain- 
tiffs' knowledge  no  authority  to 
contract,  could  not  bind  defendant 
by  acceptance  of  the  premium  or 
by  his  conclusion  drawn  from  its 
failure  to  report  its  action  upon 
the  application.  Id. 

1 1 .  While  a  waiver  of  a  condition  of 
forfeiture  contained  in  a  policy  of 
insurance  need  not  be  based  upon  a 
technical  estoppel,  in  the  absence 
of  an  express  waiver,  some  of  the 
elements  of  an  estoppel  must  exist ; 
the  insured  must  have  been  misled 
by  some  action  of  the  company, 
which  caused  the  omission,  to  com- 
ply with  the  condition,  or  it  must 
have  done  something,  after  knowl- 
edge of  a  breach  of  the  condition, 
which  could  only  be  done  by  vir- 
tue of  the  policy  or  required  some- 
thing from  the  assured  which  he 
wjis  bound  to  do  only  at  the  re- 
quest of  the  company  under  a 
valid  policy  or  exercised  a  right 
which  it  had  only  by  virtue  of  such 
policy.  Armstrong  v.  Agricultural 
Ins.  Co.  560 

12.  Defendant  issued  a  policy  of  fire 
insurance  to  one  B.,  payable  to 
plaintiff  as  mortgagee  "within 
sixty  days  after  due  notice  and 
proof  of  the  same  made  by  the  as- 
sured." The  policy  contained  a 
provision  to  the  effect  that  it 
should  become  void  upon  the  com- 
mencement of  proceedings  to  fore- 
close a  mortgage  upon  the  insured 
property,  unless  the  written  con- 
sent of  the  company  was  obtained. 
Plaintiff  commenced  an  action  to 
foreclose  his  mortgage  without 
having  contained  such  consent; 
subsequently  he  wrote  to  defend- 
ant that  he  had  commenced  such 
an  action  without  discovering  the 
clause  requiring  a  consent,  and 
asked  for  consent  to  continue  the 
action.  The  letter  was  received 
by  defendant,  but  no  replv  was 
niade  to  it.  A  judgment  of  fore- 
closure and  sale  was  entered,  and 
thereafter  the  buildings  insured 
were  burned.  B.  having  refused 
to  make  i)roof8  of  loss,  they  were 
made  by  plaintiff.  Defendant  on 
receipt '  declined  to  accept  them 
ui)on  the  ground  that  they  were 


INDEX. 


745 


not  made  bv  the  assured  as  re- 
quired by  the  policy.  Plaintiff 
thereupon  again  solicited  B.  to 
make  the  pnwfs,  but  he  refused. 
Plaintiff  then  sent  an  affidavit  of 
B.'s  refusal.  Defendant  replied 
that  this  did  not  obviate  the  objec- 
tion. In  an  action  upon  the  policy, 
the  court  held  that  defendant  had 
waived  the  forfeiture  caused  by 
the  foreclosure  by  its  failure  to 
reply  to  plaintiff's'letter  notifying 
it  thcreoi  and  asking  consent;  also 
by  its  demand  for  proofs  of  loss 
made  by  the  owner  of  the  property. 
Ikld^  error;  that  defendant  was 
under  no  obligation  to  reply  to  said 
letter,  and  \is  failure  to  reply  did 
not  authorize  an  inference  of  an 
intent  to  waive  the  condition,  nor 
was  it  waived  by  the  omission  of 
the  company  to  assert  the  forfeit- 
ure in  connection  with  its  objection 
to  the  proofs  of  loss.  Id. 


INSURANCE  (MARINE). 

1.  Upon  trial  of  an  actioB  upon  a 
policy  of  marine  insurance,  one 
question  was  as  to  whether  the 
vessel  was  lost  before  or  after  the 
policy  expired.  There  was  evi- 
dence authorizing  the  inference 
that  it  was  before.  The  plaintiffs 
conceded  that  the  question  was 
one  of  fact,  but  defendant  refused 
to  go  to  the  jury  on  that  question 
and  each  party  requested  the  court 
to  direct  a  verdict  in  its  favor. 
The  court  stated  that  neither  party 
desired  to  have  the  facts  submitt<»d 
to  the  jury,  and  upon  the  infer- 
ences he  was  permitted  to  draw 
from  the  evidence,  directed  a  ver- 
dict for  plaintiff.  Held,  no  error. 
Meek  V.  Phtnix  Ins.  Co.  160 

2.  The  policy  contained  a  warranty 
that  the  vessel  insured  should  not 
be  loaded  more  than  the  **  regis- 
tered tonnage  "  with  lead,  marble, 
coal  or  iron  on  any  one  passage. 
Held,  that  the  term  '*registere<i 
tonnage "  had  reference  to  that 
specitied  in  the  register  under 
which  the  vessel  sailed,  and  that 
upon  an  allegation  of  a  breach  of 
the  warranty,  tlie  question  was  as 
to  whether  the  cargo  was  of  greater 
weight  than  that  specified  in  the 
ships  register.  Jd. 

SicKELs— Vol,  LXXXV. 


3.  The  vessel  was  a  foreign  one. 
Held,  that  the  laws  of  measure- 
ment existing  under  acts  of  con- 
gress had  no  application,  as  the 
vessel  under  our  law  was  not 
qualitied  to  obtain  an  American 
register.  Id. 

4.  The  policy  also  contained  a  war- 
ranty that  the  vessel  would  not 
use  certain  ports  specified,  between 
certain  dates.  The  written  appli- 
cation for  the  policy  bore  date  at 
a  day  between  the  (iates  specified, 
and  stated  that  the  ship  was  then 
at  one  of  the  prohibited  ports. 
Held,  that  said  warranty  was 
waived;  and  so,  that  a  breach 
thereof  was  not  a  defense  to  the 
action.  Id. 

5.  The  policy  was  issued  to  a  firm 
••for  account  of  whom  it  may 
concern."  The  ship  w^as  at  the 
date  of  the  policy  owned  by  R., 
one  of  the  firm.  Id. 

6.  The  insurance  was  effected  for 
the  benefit  of  plaintiff,  a  creditor 
of  R.  and  a  mortgagee  of  the  ship. 
Defendant  set  up  as  a  counter* 
claim  certain  notes  made  or  in- 
dorsed by  the  firm.  Held,  that 
there  was  no  legal  basis  for  the 
counter-claim.  Id. 


JOINT  DEFENDANTS. 

1.  A  judgment  against  a  plaintiff  in 
favor  of  one  deiendant  determines 
nothing  between  the  latter  and  a 
co-defendant.     Ostrander  v.  Hart. 

406 

2.  While  a  judgment  may  determine 
the  ultimate  rights  of  defendants, 
as  between  themselves,  where 
their  interests  in  the  subject-matter 
of  the  action  are  conflicting,  such 
a  determination  may  not  be  re- 
quired or  rendered  in  favor  of  one 
of  the  defendants,  unless  he  has 
not  only  demanded  it  in  his  answer 
but  has  served  a  copy  thereof  upon 
the  attorney  of  each  defendant  to 
be  affected  by  the  determination, 
appearing  in  the  action  and  per- 
sonally upon  each  defendant  so  af- 
fected who  has  not  appeared. 
(CtKic  Civ.  Pro.  §  521.)  Id. 
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JUDGMENT. 

1.  A  judgment  against  a  plaintiff  in 
favor  01  one  defendant  determines 
nothing  between  the  latter  and  a 
co-defendant.     Ostrander  v.  Hart. 

406 

2.  While  a  judgment  may  determine 
the  ultimate  rights  of  defendants, 
as  between  themselves,  where  their 
interests  in  the  subject-matter  of 
the  action  are  conflicting,  such  a 
determination  may  not  be  required 
or  rendered  in  favor  of  one  of  the 
defendants,  unless  he  has  not  only 
demanded  it  in  his  answer,  but  has 
served  a  copy  thereof  upon  the  at- 
torney of  each  defendant  to  be 
affected  by  the  determination, 
appearing  m  the  action  and  per- 
sonally upon  (iach  defendant  so 
affected  who  has  not  appeared. 
(Code  Civ.  Pro.  §521.)  B. 

3.  In  an  action  of  ejectment,  plain- 
tiff claimed  title  under  a  deed  from 
an  assignee  in  bankruptcy  of  H,, 
a  former  owner  of  the  premisesw 
Defendant  P.  claimed  title  under 
a  sale  on  foreclosure  of  a  mortgage 
executed  by  H.  before  the  institu- 
tion of  the  bankruptcy  proceed- 
ings. It  was  claimed  by  plaintiff 
that,  at  the  time  of  the  foreclosure, 
the  mortgage  was  paid.  It  ap- 
peared that  S.,  the  mortgagee 
brought  an  action  to  set  aside  the 
foreclosure  proceedings  and  sale, 
to  which  action  H.,  mdividuall^ 
and  as  executor  and  trustee  of  his 
wife,  who  bid  off  the  premises  on 
the  sale,  and  his  assignee  in  bank- 
ruptcy were  made  parties;  the 
assignee  did  not  answer;  H.  an- 
swered, alleging  that  the  premises 
were  struck  off  to  his  wife  in  pur- 
suance of  an  agreement  between 
her  and  8.  No  copy  of  this  an- 
swer was  served  on  the  assignee. 
On  trial  of  that  action,  the  court 
found  that  Mrs.  H.  advanced 
moneys  and  acquired  rights  under 
the  sale  which  her  estate  was 
entitled  to  hold,  although  the  claim 
secured  by  the  mortgage  was  paid, 
and  a  decree  was  entered  to  the 
effect  that  the  foreclosure  was 
valid,  and  that  S.  was  not  entitled . 
to  havo  the  same  vacated.  The 
trial  court  here  decided  that  said 
judgment  was  a  bar  to  this  action; 
that  the  assignee,  being  a  party. 


was  bound  by  the  decision;  and 
so  that  he  had  no  title  and  could 
convey  none  to  plaintiff.  Bdd^ 
error;  that  the  judgment  was 
neither  conclusive  as  a  bar  nor  as 
evidence  against  plaintiff,  because 
no  demand  was  nmde  in  the  plead- 
ings which  called  upon  the  assignee 
to  defend  his  title  as  against  H., 
and  no  adjudication  was  made 
between  him  and  any  party  to  the 
action.  Id. 


Where  in  action  f  or  eonvernon 


of  perifonal  property  a  eonwpiracy  it 
charged,  this  is  not  necessarily  a  con- 
trolling element  and  does  not  rehire  a 
lienfiet  for  or  ogainM  all  the  defend- 
ants jointly. 
See  Lockwood  v.  Bartlett.  340 

See  FoKEiGN  Judgment 


JURISDICTION. 

1.  A  state  may  adjudge  the  status 
of  its  citizens  towards  a  non-resi- 
dent, and  so  long  as  the  operation 
of  such  a  judgment  is  kept  within 
its  own  confines,  other  states  must 
acquiesce,  but  it  has  no  effect 
beyond    the  limits  of  the  state. 

WiUiams  v.  Williams.  193 

2.  Ah  action  to  determine  whether  a 
license  to  use  or  manufacture  a 
patented  article  has  been  given 
does  not  arise  "  under  the  patent 
laws  of  the  United  States,"  and  is 
not  within  the  jurisdiction  of  the 
federal  courts,  when  all  the  parties 
are  citizens  of  the  same  state;  but 
is  cognizable  in  a  state  court. 
Waterman  v.  Shipman,  891 

8.  An  action  to  foreclose  a  mechan- 
ic's Hen  was  commenced  in  the 
County  Court;  the  lien  was  for 
$1,670.10.  The  complaint  was 
amended  on  trial  so  as  to  demand 
only  $800.  It  was  claimed  by  the 
owner  that  the  court  did  not  have 
jurisdiction.  Held,  that  as  there 
was  nothing  in  the  summons  to 
show  what  the  action  was  brought 
for,  it  being  under  the  Code  of 
Civil  Procedure  of  the  same  form 
in  all  cases  (|§  416.  418).  the  court 
acquired  jurisdiction  when  it  was 
served  and  had  power  to  amend 
the  complaint.  Van  Cli^  v.  Van 
VtclUen.  671 
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JUSTICES  OP  THE  PEACE. 

1.  Under  the  provisions  of  the  Judi- 
ciary Act  (§  25,  chap.  280,  Laws 
of  1847),  as  amended  in  1880  (§  1 
chap.  854,  Laws  of  1880),  in  refer- 
ence to  the  removal  of  justices  of 
the  peace,  which  gives  the  court 
power  in  a  proceeding  for  that 
purpose  to  certify  and  tax  certain 
"reasonable  expenses,"  the  same 
to  "be  a  charge  against  the  jity, 
town  or  village  within  which  such 
justice  of  the  peace,"  etc.,  resides, 
the  court  has  no  power,  at  least  in 
a  proceeding  instituted  after  the 
passage  of  the  amendatory  act,  to 
certify  and  tax  counsel  fees  and 
disbursements,  the  power  of  the 
court  is  limited  to  an  allowance  of 
"the  reasonable  expenses  of  the 
referee."    In  re  King.  602 

2.  Where,  in  such  a  proceeding, 
upon  coming  in  of  the  report  of 
the  referee,  the  proceedings  were 
dismissed,  and  upon  application  of 
both  the  complainant  and  respon- 
dent, the  court  certified  and  taxed 
the  counsel  fees  and  disbursements 
of  both  parties,  Jitld,  that  the  por- 
tion of  the  order  making  these 
allowances  was  reviewable  here  on 
appeal  by  the  city  wherein  the 
justice  resided.  Id. 

8.  Prior  to  the  appeal  all  the  items 
taxed  were  paid  by  direction  of 
the  common  council  of  the  city, 
except  the  sum  taxed  as  the  fees 
and  disbursements  of  complain- 
ant's counsel.  The  appeal  was 
"from  the  whole  and  every  part 
of  said  order  certifying  and  taxing 
the  expenses  of  the  reference 
herein.  IIM,  that  the  notice  of 
appeal  was  too  broads  The  order 
appe*iled  from,  therefore,  modified 
by  striking  out  the  item  so  unpaid, 
but  without  costs  of  appeal.      Id. 


KNIGHTS  OP  LABOR. 

1.  An  unincorporated  association  of 
seven  or  more  members*,  organized 
as  a  local  assembly  of  the  organi- 
zation known  as  *  *  Knights  of 
Labor,"  is  not  divested  of  title  to 
property,  contributed  and  owned 
by  the  associated  members,  by  an 
annulment  of  its  charter,  and  can- 
not be  deprived  therof  by  any  de- 


cree  of  the   General   Assembly. 
Wiek»  V.  Mtmihan.  282 

2.  After  a  local  assembly  is  thus  de- 
prived of  its  charter,  an  action 
may  be  maintained  by  its  president 
or  treasurer  to  recover  an  mdebted- 
ness  due  the  association.  (Code 
Civ.  Pro.  §  1919.)  Id. 


LANDLORD  AND  TENANT. 

1.  In  an  action  to  recover  damages 
for  loss  of  service,  etc.,  of  the 
plaintiff's  minor  daughter  and  the 
expense  of  medical  attendance  as 
the  result  of  injuries  to  her  from 
the  falling  of  plaster  from  the  ceil- 
ing of  a  hallway  on  the  ground 
floor  in  a  tenament-house  owned 
by  defendant,  an  upper  floor  of 
which  was  leased  to  and  occupied 
by  plaintiff  with  his  family, 
which  hallway  was  used  in  com- 
mon by  the  tenants,  the  following 
facts  appeared:  Some  time  prior 
to  the  injury  water  had  leaked 
through  the  plaster  at  the  place 
where  it  fell,  and  the  attention  of 
H.,  from  whom  plaintiff  rented 
and  wlio  collected  the  rents  and 
attended  to  the  repairs,  had  been 
called  to  the  condition  of  the  ceil- 
ing and  to  the  danger  that  the 
plaster  would  fall,  and  he  prom- 
ised to  have  it  repaired,  but' had 
failed  to  do  so.  UeUl,  that  defend- 
ant owed  to  his  tenants  the  doty 
of  exercising  reasonable  care  in 
keeping  the  hallway  in  suitable 
repair  and  condition  for  their  use; 
that  the  knowledge  of  H.  as  to  the 
condition  of  the  ceiling  was,  as 
between  plaintiff  and  defendant, 
suflicient  to  charge  the  latter  with 
notice;  that  it  was  a  question  for 
the  jury  whether  the  falling  of 
the  plaster  was  reasonably  to  be 
apprehended,  and  so  as  to  whether 
defendant  was  chargeable  with 
negligence.     DoUard   v.   Roberts. 

269 

2.  Also  held,  the  fact  that  plain  tilt 
and  his  daughter  had  knowledge  of 
the  condition  of  the  ceiling  and 
may  have  apprehended  that  the 
plaster  would  fall,  did  not  neces- 
Siirily  charge  either  of  them  with 
contributory  negligence  in  pass- 
ing under  it:  that  while  the  duty 
was  imposed  upon  her  of  using 


748 


INDEX. 


due  care  to  avoid  danger,  it  could 
not  be  said  as  matter  of  law  that 
she  failed  in  that  respect  by  not 
constantly  having  in  mind  the  con- 
dition of  the  ceiling  when  passing 
through  the  hallway,  as  she  was 
obliged  to  do  in  going  to  and  fro. 

Id. 

•3.  At  the  time  of  the  injuries  plain- 
tiff's daughter  was  between  thir- 
teen and  fourteen  years  of  age, 
and  was  accustomed  to  perform 
services  in  doing  housework.  De- 
fendant's counsel  asked  the  court 
to  charge  the  jury  that  if  plaintiff 
failed  to  prove  the  value  of  the 
time  lost  or  facts  on  which  an  esti- 
mate of  such  value  could  be 
founded,  only  nominal  damages 
for  that  item  could  be  given.  This 
request  was  refused,  and  the  court 
charged  that  if  the  jury  found 
plaintiff  was  entitled  to  recover, 
he  was  entitled  to  recover  not  only 
for  loss  of  service,  the  result  of 
the  injury,  up  to  the  time  of  trial, 
but  also  for  prospective  loss  dur- 
ing the  child's  mmority,  and  also 
for  expenses  actually  and  neces- 
«arily  incurred,  or  wfiich  would  be 
immediately  necessary  in  conse- 
quence of  the  injury  in  the  care 
and  cure  of  the  child.  BM,  no 
error.  Id, 

LEGISLATIOX. 

l.«/^  seems  that  under  the  provisions 
of  the  act  of  1B42  (Chap.  d06,  Laws 
of  1842),  requiring  the  secretary 
of  state  when  an  act  as  published 
in  the  session  laws  is  certified  "  as 
having  been  passed  by  the  assent 
of  two-thirds  of  the  members 
elected  to  each  house  "  to  state  in 
connection  with  it  as  publislied  in 
the  session  laws  that  it  was  passed 
"by  a  two-thirds  vote  "  and  that 
this  statement  shall  be  presumptive 
evidence  that  the  bill  was  certified 
as  having  been  so  passed,  the  pre- 
sumption thus  creat<jd  may  be 
overcome  by  the  production  of  the 
original  certificate  showing  it  was 
not  so  passed.  Runisey  v.  N,  Y. 
&  N.  E,  R,  R.  Co.  88 

2.  But  while  under  the  Revised  Stat- 
utes (1  R.  S.  156,  §  3),  no  act  shall 
be  deemed  to  have  been  passed  by 
a  two- thirds  vote  unless  so  certified 
hy  the  presiding  officer  of  each 


house,  a  defective  certificate  which 
fails  to  state  either  way.  i. «.,  as  to 
whether  or  not  the  act  was  passed 
by  a  two-thirds  vote,  is  not  con- 
clusive t^  overcome  the  presump- 
tion created  by  the  statement  of 
the  secretary  in  the  session  laws. 

3.  In  such  case  the  journal  of  the 
house  whose  presiding  officer  has 
made  the  defective  certificate  may 
be  resorted  to  for  the  purpose  of 
determining  the  fact.  Id. 

4.  It  seems  it  would  not  be  i)rop€r  to 
^o  back  of  the  certificate,  if  in  due 
form,  for  the  purpose  of  impeach- 
ing  it.  Id, 

LEGISLATURE. 

It  seems  the  legislature  has  power  to 
discriminate  between  residents  and 
non-residents  in  favor  of  the  for- 
mer, in  regard  to  its  waters,  the 
common  property  of  the  people  of 
the  state.    People  v.  Loumdes.  455 

See  Constitutional  Law. 


LIEN. 

1.  Under  the  provisions  of  the  act  of 
1850  (Chap.  2»5,  Laws  of  1850)  and 
the  similar  provision  of  the  Code 
of  Civil  Procedure  (§  1880),  pro- 
viding that  after  one  year  from 
the  death  of  a  party  agdnstwhom 
in  his  life-time  a  final  money  judg- 
ment had  been  rendered,  the  same 
"may  be  enforced  by  execution 
against  any  property  upon  which 
it  is  a  lien,"  with  like  effect  as  if 
the  judgment  debtor  was  still  liv- 
ing, no  distinction  is  made  between 
judgments  upon  sole,  joint,  or 
joint  and  several  contracts,  and 
the  land  of  a  deceased  surety, 
against  whom,  as  surety,  a  judg- 
ment has  been  recovered,  and  has 
become  a  lien  upon  said  land  in 
his  life-time,  is  not  excepted,  and 
is  not  relieved  from  the  lien  by  his 
death.    Raskin  v.  Iluntingtan.  818 

2.  Where,  therefore,  prior  to  the 
death  of  one  of  the  makers  of  a 
joint  and  several  promissory  note, 
who  executed  it  as  surety,  judg- 
ment had  been  recovered  against 
him  thereon,  and  had  become  a 
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lien  upon  his  real  estate,  heldy  that 
the  lien  of  the  judgment  was  not 
discharged  by  his  death,  and  was 
enforceable  by  execution  issued  as 
prescribed  by  the  Code  of  Civil 
Procedure  (i^§  1379.  1380,  1391); 
and  this,  although  the  judgment 
was  recovered  and  the  surety  died 
before  the  going  into  effect  of  the 
provision  of  the  Code  (s^  758,  as 
amended  in  1877)  declaring  that 
the  estate  of  a  person  jointly  lia- 
ble with  others  upon  contract 
shall  not  be  discharged  by  his 
death.  Id. 

See  Mechanic's  Lien. 
Mortgage. 


LimTATION  OP  ACTIONS. 

In  an  action  of  ejectment  it  appeared 
that  M.,  one  of  the  heirs  of  R. 
under  whom  plaintiffs  claimed, 
was  at  the  time  of  his  death  and 
at  the  time  of  her  death,  which 
occurred  in  1852,  a  married  woman. 
She  died  leaving  two  children, 
both  of  age.  Her  husband  died 
in  February,  1854.  From  1823  to 
the  death  of  M.  the  premises  were 
held  adversely  to  her  by  those 
under  whom  defendants  claim. 
Held,  that  action  s!iould  have  been 
brought  within  ten  years  after  the 
death  of  the  husband,  and  not 
having  been  brought  within  that 
perioa  was  barred  by  the  Statute 
of  Limitations.  (Code  Pro.  §  88.) 
Dodge  v.  GaUattn.  117 


LODGES. 

1.  No  person,  corporation  or  associa- 
tion, authorized  to  acquire  and 
hold  property,  can  be  divested  of 
it  by  the  flat  of  any  other  organi- 
zation, or  in  anv  way  without  its 
consent,  unless  by  due  process  of 
law.     Wieks  v.  Monihan.  232 

2.  An  unincorporated  association  of 
seven  or  more  members,  organized 

,as  a  local  assembly  of  the  organi- 
zation known  as  "  Knights  of 
Labor,"  is  not  divested  of  title  to 
property,  contributed  and  owned 
Dy  the  associated  members,  by  an 
annulment  of  its  charter,  and  can- 
not be  deprived  thereof  by  any 
decree  of  the  General  Assembly. 

Id, 


3.  After  a  local  assembly  is  thus  de- 
prived of  its  charter  an  action 
may  be  maintained  by  its  presi- 
dent or  treasurer  to  recover  an  in- 
debtedness due  the  association. 
(Code  Civ.  Pro.  §  1919.)  Id. 

4.  The  distinction  between  such  a 
case  and  that  where  a  member  of 
a  club  or  voluntary  association,  in- 
which  the  rights  of  the  individual 
members  are  fixed  by  contract, 
has  been  expelled  for  violation  of 
rules,  pointed  out.  Id, 

MALPRACTICE. 

1.  A  physician  and  surgeon  engages 
to  bring  to  the  treatment  of  his 
patient,  care,  skill  and  knowledge, 
and  while,  when  exercising  these, 
he  is  not  responsible  for  mere 
errors  in  judgment,  he  is  charge- 
able with  knowledge  of  the  prob- 
able consequence  of  an  injury,  or 
of  neglect  in  its  treatment,  or  un- 
skillful treatment.  DuBoia  v. 
Becker.  325 

2.  When  a  liability  for  negligence  or 
malpractice  is  established,  proof 
that  the  patient,  after  the  liability 
was  incurred,  disobeyed  the  orders 
of  the  physician  and  so  agjgravated 
the  injury,  does  not  discharge  the 
liability;  it  simply  goes  in  mitiga- 
tion of  damages.  id. 

3.  Where  an  indigent  person,  having 
met  with  an  accident,  was  taken 
to  an  alms-house,  and  was  treated 
and  attended  there  by  a  physician 
employed  and  paid  by  the  public, 
held,  that  it  was  no  defense,  in  an 
action  for  malpractice,  that  he  was 
not  employed  by,  and  that  there 
was  no  contract  relations  betweea 
him  and  plaintiff.  Id. 

4.  It  seems,  the  fact  that  a  physician 
or  surgeon  renders  his  services 
gratuitously  does  not  absolve  him 
from  the  duty  to  exercise  reason- 
able and  ordmary  care,  skill  and 
diligence.  Id. 

MANUFACTURING  CORPORA^ 
TIONS. 

1.  In  an  action  by  a  creditor  of  a 
corporation  organized  under  the 
General  Manufacturing  Act  (Chap. 
40,  Laws  of  1848),  against  its  trus- 
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tees  to  enforce  the  liability  im- 
posed by  said  act  (§  12),  because 
of  a  failure  to  file  an  annual  report 
in  January,  1887,  L.,  one  of  the 
defendants,  claimed  that  he  was 
not  a  trustee  at  that  time.  It  ap- 
peared that  L.  was  elected  in  1880, 
and  that  no  subsequent  election 
was  held;  he  testified  that  after 
the  expiration  of  a  year  from  his 
election  he  had  nothing  to  do  with 
its  affairs,  except  to  perform  du- 
ties as  foreman  in  its  ^op;  that  he 
never  attended  or  was  notified'  to 
attend  any  meeting  of  the  trus- 
tees, and  was  never  consulted  by 
its  officers.  It  appeared ,  however, 
that  in  December,  1886,  in  opposi- 
tion to  an  application  to  the  attor- 
ney-general to  bring  an  action  to 
dissolve  the  corporation,  L.  made 
and  read  an  affidavit  in  which  he 
stated  that  he  was  a  trustee  and 
referred  to  the  others  as  his  co- 
trustees; he  reiterated  this  state- 
ment in  an  affidavit  thereafter 
made  to  oppose  the  appointment 
of  a  jrecei  ver.  L.  testified  in  regard 
to  these  affidavits  that  he  did  not 
understand  when  he  made  them 
that  he  was  making  a  statement 
that  he  was  then  a  trustee,  but  sup- 
posed he  had  stated  he  was  once  a 
trustee.  Held,  that  the  question 
was  one  of  fact  and  having  been 
found  against  the  defendant  below, 
it  was  not  reviewable  here.  First 
Nat.  Bank  v.  Lamon,  366 

2.  The  claim  of  the  plaintiff  was 
upon  notes  given  by  the  corpora- 
tion in  September  and  October, 
1886,  which  did  not  mature  until 
after  January  20,  1887.  The  cor- 
poration stopped  work  in  its  shops 
and  discharged  its  employes  about 
December  15,  1886.  About  that 
time  it  borrowed  a  large  sum  of 
money  giving  a  mortgage  upon  its 
property  to  secure  it.  L.  testified 
that  it  was  then  solvent.  The 
application  to  the  attorney-general 
was  made  December  29,  1886,  the 
ground  of  which  did  not  appear. 
The  action  was  commenced  by  him 
January  15,  1887.  An  order  to 
show  cause  why  a  receiver  should 
not  be  appointed  was  granted 
January  18  and  a  receiver  was  ap- 
pointed March  7, 1887.  Thebring- 
mg  of  the  action  and  the  appoint- 
ment of  a  receiver  were  opposed 
l»y  two  out  of  four  trustees.    EM,^ 


that  the  trustees  were  not,  under 
the  circumstances,  relieved  from 
the  duty  of  filing  the  report  in 
question.  Id, 


MARRIED  WOMEN. 

1.  The  provision  of  the  act  in  rela- 
tion  to  married  women  (Chap.  ftO, 
Laws  of  1860,  as  amended  by  chap. 
172,  Laws  of  1862),  making  the 
property  a  married  woman  "ac- 
quires by  her  trade,  business,  labor 
or  services,  carried  on  or  performed 
on  her  sole  and  separate  account," 
her  separate  property,  does  not 
apply  to  labor  performed  by  her 
for  her  husband,  and  ^e  cannot 
make  a  binding  contract  with  him 
for  her  services  having  no  connec- 
tion with  a  separate  business  and 
estate,  although  the  same  are  to  be 
rendered  outside  of  her  household 
duties.  While  he  cannot  require 
her  to  perform  services  for  him 
outside  of  the  household,  such 
services  as  she  does  render,  whether 
within  or  without  the  strict  line  of 
her  duty,  belong  to  him,  and  a 
promise  to  pay  therefor  is  simply 
a  promise  to  make  her  a  gift,  and 
so  is  not  enforceable.  Blaechinska 
V.  Howard  Mimon,  etc,  497 


2.  In  an  action  by  a  married  woman 
to  recover  damages  for  injuries 
sustained  through  the  alleged  neg- 
ligence of  defendant,  the  plaintiff 
was  permitted  to  testify,  under 
objection,  that  before  the  accident 
she  did  the  household  work  and 
worked  for  her  husband  as  a  seam- 
stress, receiving  from  him  a  weekly 
salary,  but  because  of  the  injury 
was  no  longer  able  to  do  this  work. 
The  court  charged  that  if  plaintiff 
was  entitled  to  recover  she  could 
recover  for  the  loss  of  wages  she 
had  sustained.  Held,  error;  that 
plaintiff  could  recover  actual  dam- 
ages only;  and  that  the  conse- 
quential damages  for  loss  of  her 
services,  both  in  the  house  and  as 
seamstress,  could  be  recovered 
only  in  a  separate  action  brought 
by  her  husband  in  his  own  name. 

Id. 

MASTER  AND  SERVANT. 

1.  Where,  in  an  action  by  an  em- 
ploye against  a  railrmid  company 
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to  recover  dama/^es  for  injuries 
sustained  by  plaintifT  when  en- 
gaged in  coupling  two  cars,  occa- 
sioned by  the  overlapping  of  the 
dead-woods  of  the  cars,  defendant 
claimed  that  plaintiff  had  full 
knowledge  of  and  took  the  chances 
of  the  danger,  and  gave  evidence 
to  the  effect  that  it  used  on  its 
road  different  kinds  of  cars,  some 
without  any  dead-woods,  and  that 
8wit<;hmen  in  its  employ  had  fre- 
quently to  make  couplings  of  cars, 
tne  dead-woods  of  which  over- 
lapped, held,  that  the  admission  of 
testimony  showing  that  similar 
accidents  had  occurred  on  defend- 
ant's road  was  error.  Dye  v.  i>., 
L.  d  W.  R.  B.  Co.  671 

2.  Plaintiff,  a  laborer  in  defendant's 
employ,  was  engaged  in  shoveling 
ashes  from  a  pit  between  the  rails. 
In  attempting  to  get  out  of  the 
pit  as  a  locomotive  approached,  he 
was  struck  by  if  and  injured. 
Near  the  pit  was  a  water-plug  so 
arranged  that  a  locomotive,  dis- 
chargmg  ashes  into  the  pit,  could 
at  the  same  time  take  water.  The 
court  submitted  the  question  to 
the  jury  as  to  whether  the  relative 
position  of  the  water-plug  and  the 
stopping  place  on  the  ash-pit  was 
an  improper  and  negligent  con- 
struction. Held,  error.  Rcichel 
V.  N.  Y.  C.  A  H.  R,  R.  R.  Co.    682 

8.  Defendant  provided  two  employes 
for  locomotives  running  to  the 
ash-pit  and  water-plug.  Held, 
that  negligence  could  not  be  im- 
puted to  it  from  the  fact  that  but 
one  of  these  employes  was  on  the 
locomotive  at  the  time  of  the  acel- 
(dent,  and  that  a  refusal  to  so 
charge  was  error.  Id. 


MECHANICS'  LIEN  LAW. 

1.  Under  the  Mechanics'  Lien  Law 
of  1885  (Chap.  342,  Laws  of  1885), 
the  filing  of  the  prescribed  notice 
originates  the  lien,  and  until  this 
is  done  toe  laborer  or  material  man 
has  no  preferential  right  to  be  paid 
out  of  the  sum  due  the  contractor 
from  the  owner  of  the  buildini^. 
If,  before  notice  is  filed,  the  con- 
tractor assigns  to  acred 'tor  in  pay- 
ment of  his  debt,  the  whole  or  any 
portion  of  the  moneys  due  or  to 


become  due  to  him  on  his  contract, 
the  assignor  is  entitled  to  the  same 
in  preference  to  the  lienor.  Stetenit 
V.  Ogden.  182 

2.  The  court  may  not  extend  purely 
statutory  rights,  such  as  are  given 
by  said  act,  beyond  the  terms  of 
the  statute  creating  them.         Id. 

8.  Under  the  Mechanics'  Lien  Law 
of  1885  (Chap.  842,  Laws  of  1885), 
a  lien  filed  attaches  to  the  locus  in 
quo  to  the  extent  of  any  sum  then 
due,  or  which  thereafter  becomes 
due,  pursuant  to  the  contract  under 
which  the  work  is  being  done,  or  if 
the  contractor  abandons  the  con- 
tract without  just  cause  and  the 
owner  completes  the  building  in 
accordance  with  and  under  a  pro- 
vision of  the  contract  permitting 
it,  the  Hen  attaches  to  the  extent 
of  the  difference  between  the  cost 
of  completion  and  the  amount  un- 
paid when  the  lien  was  filed. 
(FoLLETT,  Ch.  J.,  dissenting  as  to 
last  proposition.)  Van  Cli^v.  Van 
Veehten.  571 

4.  In  an  action  by  a  lienor  who  claims 
a  sum  due  under  the  contract,  he 
is  under  the  same  obligation  to 
prove  performance  and  to  the  same 
extent  as  would  the  contractor  in 
an  action  by  him.  Id. 

5.  Where,  therefore,  the  lienor,  in  an 
action  to  foreclose  his  lien,  claims 
an  installment  due,  and  it  appears 
that  the  contractor  abandoned  and 
willfully  refused  to  perform  the 
contract  after  due  notice,  the  lienor 
must  show  performance  of  its  stip- 
ulations entitling  the  contractor 
to  the  payment,  without  any  omis- 
sion so  substantial  in  its  character 
as  to  call  for  an  allowance  of  dam- 
ages if  he  had  acted  in  good  faith. 

Id. 

6.  In  such  an  action  it  appeared  that 
after  the  contractor  abandoned  the 
work,  the  owner,  as  authorized  by 
the  contract,  completed  the  build- 
ing herself,  although  not  required 
so  to  do,  and  although  she  had 
threatened  to  cancel  it.  In  her 
answer  the  owner  asked  to  have 
the  amount  expended  by  her  in 
completing  the  building  to  be  al- 
lowed as  a  set-off  or  counter-claim. 
i/<?W(FoLLKTT,  Ch.  J.,  dissenting). 
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that  it  was  to  be  presumed  that 
the  work  so  done  by  her  was  under 
the  contract,  and  that  it  thus  con- 
tinued operative  through  her  ac- 
tion; tiiat  tlie  amount  paid  by  her 
for  this  purpose  was  in  legal  effect 
paid  for  the  contractor  and  the  dif- 
ference between  the  sum  thus  ex- 
pended and  the  amount  unpaid  on 
the  contract  became  due  under  it, 
and  to  tlie  extent  of  that  sum  plain- 
tiff's lien  attached.  Id. 

7.  The  action  to  foreclose  the  lien 
was  commencetl  in  a  County  Court : 
the  lien  wj\s  for  $1,670.10.  The 
complaint  was  amended  on  trial  so 
as  to  demand  only  $800.  It  was 
claimed  by  the  owner  that  the 
court  did  not  have  jurisdiction. 
Held,  that  as  there  was  nothing  in 
the  summons  to  show  what  the  ac- 
tion was  brouj^ht  for, it  being  under 
the  Code  of  Civil  Procedure  of  the 
same  form  in  all  cases  (g§  416, 
418),  the  court  acquired  jurisdic- 
tion when  it  was  served  and  had 
power  to  amend  the  complaint. 

Id. 

MISDEMEANOR. 

1.  Under  the  provision  of  the  Penal 
Code  (§  441),  declaring  that  a  non- 
resident who  "])lants  oysters  in 
the  waters  of  this  state,  without 
the  consent  of  the  owner  of  the 
same,  or  of  the  shore,  or  gathers 
oysters  •  *  •  in  any  such 
waters  on  his  own  account  or  for 
his  own  benefit  or  the  benefit  of  a 
non-resident  employer,"  shall  be 
guilty  of  a  misdemeanor,  the  con- 
cluding clause  beginning  * '  on  his 
own  account,"  applies  alike  to 
eacli  of  the  two  offenses  created  by 
the  act,  t.  «.,  to  the  planting  as 
well  as  the  gathering  of  oysters. 
People  v.  Lowndes,  455 

2.  Where  an  indictment  under  said 
provision  charged  that  defendant 
at  a  time  specified,  he  then  being 
a  non-resident,  planted  oysters  in 
waters  of  the  state  without  the 
consent  of  the  owners,  but  omitted 
to  aver  that  this  was  done  for  his 
own  benefit  or  t)ie  benefit  of  a  non- 
resident employer,  heldy  that  the  ; 
indictment  failed  to  state  facts 
constituting  an  offense;  and  that 
a  demurrer  thereto  on  that  ground 
was  improperly  overruled.        Id.  \ 


MORTGAGE. 

In  an  action  to  foreclose  a  mortgage, 
the  defense  to  which  was  usury,  it 
appeared  that  the  agent  of  the 
mortgagee  made  the  agreement  for 
the  loan  apparently  in  his  own 
name;  he  exacted  as  a  condition  of 
the  loan  the  payment  of  a  sum  of 
money  in  excess  of  lawful  inten'st. 
This  sum  was  deducted  from  the 
amount  agreed  to  be  loaned,  tlie 
mortgagor  receiving  the  balance. 
There  was  no  evidence  that  the 
agent    retained    this    sum    from 
moneys  furnished  by  his  principal, 
or  that  the  latter  advanced  more 
than  was  received  by  the  mort- 
gagor;  the    mortgagee    accepted 
the  mortgage  and  received  interest 
on    the    full    amount    until    she 
assigned    the    same   to  plaintiff. 
HeUiy  that  the  inference  was  per- 
missable  from  the  evidence,  that 
the  mortgagee  in  accepting  the 
security  knew  it  was  for  a  larger 
sum  than  she  had  advanced;  and 
so,  in  the  absence  of  explanation, 
a  finding  was  proper  that  she  had 
notice  that  usury  had  been  taken 
and  that,  in  receiving  the  benefit 
thereof,  she  ratified  tlie  action  of 
such  agent;  and,  this  having  been 
found,   that    the    mortgage    was 
usurious  and  void.    Bliven  v.  Xy- 
deeker.  102 

lAe  FORECLOSUBE. 


MOTIONS  AND  ORDERS. 

1.  An  order,  made  upon  petition 
authorized  by  statute,  is  conclu- 
sive as  between  the  parties  before 
the  court,  and  can  only  be  re- 
viewed upon  appeal.  Culrcm  v. 
Gibbons.  447 

2.  In  an  action  under  the  General 
Railroad  Act  (§  18,  chap.  140, 
Laws  of  1850,  as  amended  by  chap. 
95,  Laws  of  1890),  to  recover  the 
amount  of  an  award  for  land  taken 
for  railroad  purposes,  it  appeared 
that  defendant  was  the  successor 
of  the  P.  &  E.  R.  R.  Co. ;  that  the 
original  order  confirming  the  com- 
missioners' report  was  delivered 
by  the  counsel  for  that  company 
to  the  county  clerk,  and  was  copied 
at  full  length  in  a  book  indorsed 
P.  &  E.  R.  R.  Co.  orders,  with  the 
words  "entered  and  recorded"  at 
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the  end  thereof.  Defendant 
claimed  that  the  order  should  have 
been  recorded  in  the  book  of  deeds, 
and  that  the  recording  of  the 
original  order,  instead  of  a  certified 
copy  thereof,  was  not  in  compli- 
ance with  the  law.  Hddy  unten- 
able; that  there  was  a  substantial 
compliance  with  the  statute,  and 
defendant,  having  caused  the  order 
to  be  recorded  as  it  was,  it  would 
not  be  permitted  to  object.  Mor- 
gan V.  X  Y,  <fe  Mom,  R.  Co.     692 

MUNICIPAL  CORPORATIONS. 

1.  In  an  action  to  recover  damages 
for  injuries  received  by  falling  on 
a  sidewalk  in  one  of  defendant's 
streets,  it  appeared  that  about  six- 
teen days  before  the  accident  there 
had  been  a  heavy  fall  of  snow  and 
another  about  four  davs  previous. 
Plaintiff  claimed  that  her  fall  was 
caused  by  a  ridge  of  snow  and  ice 
which  extended  along  the  center 
of  the  walk.  Plaintiff's  evidence 
was  to  the  effect  that  the  rid^e 
was  five  or  six  inches  high;  that  it 
was  formed  of  snow,  part  of  which 
fell  during  the  first  and  part  dur- 
ing the  second  storm,  which  was 
packed  down  and  glazed  with  ice; 
that  it  was  uneven  and  very  slip- 
pery, and  had  been  there  about  a 
week  before  plaintiff  fell.  The 
jury  rendered  a  verdict  for  plain- 
tiff Ileldy  no  error;  that  the  evi- 
dence was  sufficient  to  charge 
defendant  with  negligence.  Keane 
v.  Village  of  Waterford.  188 

2.  Shortly  after  her  fall,  plaintiff 
was  found  to  be  suffering  from  a 
certain  disease,  which  one  of  the 
physicians,  called  as  a  witness  by 
defendant,  testified  that  he  had 
never  known  to  be  occasioned  by 
a  fall.  Other  physicians,  who 
were  called  by  plamtiff,  testified 
that  a  fall,  or  an  attempt  to  save 
one's  self  from  a  fall,  might  pro- 
duce the  disease.  The  court,  sub- 
mitted to  ihe  jury  the  question 
whether  the  disease  was  occasionetl 
by  her  fall.     Held,  no  error.      IiL 

3.  Where  a  vault  had  been  con- 
structed, with  knowlegeof  the  city 
oflScials,  under  the  sidewalk  of  a 
city  street,  in  front  of  a  block 
erected  and  used  for  business  pur- 
poses, and  had  been  used  for  nine 
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years,  held,  consent  to  its  construc- 
tion was  to  be  inferred  from  the 
acquiescence  of  the  city  officials 
having  charge  of  the  street  and 
power  to  give  such  consent.  Bab- 
bage  v.  Pacers.  281 

4.  In  the  absence  of  a  statute  regu- 
lating the  subject,  a  written  con- 
sent in  such  case  is  not  requisite; 
a  verbal  one  is  sufficient.  Id, 

5.  In  an  action  to  recover  damages 
for  injuries  received  by  plaintiff 
from  falling  through  into  a  vault 
constructed  under  a  sidewalk  in 
front  of  a  block  of  stores  belong- 
ing to  plaintiff  in  the  city  of  R., 
the  following  facts  appeared:  The 
vault  was  covered  with  flagstones 
forming  the  sidewalk;  one  of  these 
gave  way  as  plaintiff,  a  heavy  man, 
stepped  upon  it,  and  he  fell 
through  into  the  vault.  It  was 
not  shown  when  this  fla^  was 
broken,  or  whether  it  was  defect- 
ive No  negligence  on  the  part  of 
defendant  or  his  grantor  in  con- 
structing or  maintaining  the  side- 
walk was  claimed  further  than 
was  inferable  from  the  accident 
itself.  The  vault  was  so  con^ 
structed  under  the  sidewalk  with 
full  knowledge  upon  the  part  of 
the  proper  city  ofiicials  and  in  ac- 
cordance with  the  common  custom 
in  the  erection  of  business  blocks 
in  the  city,  and  had  been  in  use 
over  nine  years.  Held,  that  plain- 
tiff was  properly  nonsuited;  that 
consent  to  the  construction  of  the 
•vault  was  to  be  inferred,  and  that, 
therefore,  defendant  could  not  be 
made  liable  as  a  trespasser,  and  no 
negligence  on  his  part  was  proved. 

Id, 

6.  A  disqualification,  under  the  Civil 
Service  Law,  for  an  appointment 
in  the  public  service  of  a  city,  ap- 
plies  not  only  to  the  individual 
who  has  not  passed  the  requisite 
examination,  but  also  to  the  city 
itself;  it  cannot  employ ,  or  receive 
into  its  service,  a  person  not  eligi- 
ble under  the  law.  Peck  v.  &U 
knap.  894 

7.  An  action  is  maintainable,  at  the 
suit  of  a  taxnaver,  against  city 
officials,  restraining  them  from  en- 
tering into  a  contract  of  employ- 
ment, in  a  position  where  a  civil 
service  examination  is  required, 

&5 
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with  one  who  has  not  passed  the 
examination,  or  to  restrain  the 
payment  of  the  salary  of  such  an 
employe  out  of  the  funds  of  the 
city.  (Code  Civ.  Pro.  §  1925;  chap. 
673,  Laws  of  1887.)  Id. 

8.  It  is  not  a  defense  to  such  an 
action  that  an  employment  by  the 
city  of  some  person  for  the  pur- 
pose specified  is  proper  and  lawful, 
and  that  the  compensation  agreed 
to  be  paid  was  not  extravagant. 

Id. 

9l  Where  an  appointment  is  to  a 
position  covered  by  tlic  regula- 
tions for  admission  into  the  service 
of  the  city  by  its  mayor,  and  ap- 
proved by  the  civil  service  commis- 
sion, the  relation  to  the  city  of  the 
appointee  cannot  be  changed  into 
that  of  an  independent  contractor 
by  tbe  execution  of  a  formal  con- 
tract between  them,  setting  forth 
the  specific  duties  he  is  to  perform. 

Id. 

10.  Plaintiff  fell  upon  new  ice  formed 
the  ni^ht  before  over  an  old  accu- 

,  mulation  of  ice  and  snow  upon  a 
sidewalk  in  one  of  defendant's 
streets,  which  had  been  negli- 
gently constructed,  so  as  to  have 
too  great  a  slope  toward  the 
street.  HeM,  in  an  action  to  re- 
cover damages,  that  in  the  absence 
of  evidence  showing  that  the  slope 
of  the  walk  was  a  concurring 
cause  of  the  fall,  without  which  it 
would  not  have  happened,  plain- 
tiff was  not  entitled  to  recover. 
Ayres  v.  Village  of  Hammondsport. 

665 

11.  While,  when  in  an  action  against 
a  railroad  or  municipal  corpora- 
tion to  recover  damages  for  inju- 
ries alleged  to  have  been  caused 
by  defendant's  negligence,  it  is 
important  to  show  that  defendant 
liad  notice  of  the  dangerous  char- 
acter of  the  defect  Tdiich  caused 
the  injury,  testimonv  is  competent 
to  prove  other  similar  accidents, 
such  evidence  is  not  competent 
where  it  can  have  no  bearing  upon 
the  issues  presented.  Dye  v.  ./>., 
L.  dW.  JB.  B.  Co.  671 

See  Brooklyn  (City  of). 
Buffalo  (City  of). 
New  York  (City  of). 
RocHKSTER  (City  of). 


NATIONAL  BANKS. 

1.  Inasmuch  as  no  penalty  is  im- 
posed either  upon  the  bank  or  the 
borrower  by  the  National  Banking 
Act  (U.  S.  R.  8.  §  5201)  for  a  vio- 
lation of  the  provision  tliereof 
prohibiting  a  national  bank  from 
making  any  loan  or  discount  on 
the  security  of  the  sliares  of  its 
own  capital  stock,  except  as  speci- 
fied, such  violation  may  not  be 
urged  against  the  validity  of  tlie 
transaction  by  anyone  except  the 
government;  at  least,  unless 
the  objection  was  raised  before 
the  contract  was  executed,  or 
while  the  security  was  in  the 
hands  of  the  bank.  Walden  Nat. 
Bank  V.  BircJi.  221 

2.  In  an  action  upon  a  bond  given 
by  one  R.  to  plaintiff,  a  national 
bank,  conditioned  for  the  faithful 
performance  by  R.  of  his  duties  as 
plaintiff's  cashier,  these  facts  ap- 
peared: One  T.,  who  owned  cer- 
tain shares  of  plaintiff's  8txx:k  and 
who  was  indebted  to  it,  desiring 
to  have  his  notes  discounted  to 
apply  upon  such  indebtedness, 
under  an  arrangement  made  with 
R.,  as  cashier,  and  for  the  purpoee 
of  securing  the  notes,  and  to 
avoid  said  prohibition,  assigned 
his  stock  to  R.  individually, 
and  the  same  was  transferred  to 
the  latter  on  the  books  of  the 
bank.  The  notes  were  thereupon 
indorsed  by  R.,  discounted  by 
plaintiff  ana  the  proceeds  applied 
m  payment  of  T.'s  indebtedness. 
The  certificates  of  the  stock  were 
thereafter  held  by  the  bank,  the 
dividends  thereon  being  applied 
to  pay  the  interest  on  the  notes. 
Subsequently  R.  assigned  the  cer- 
tificates to  other  banks  as  collat- 
eral security  for  loans  made  to 
him,  which  not  having  been  paid, 
the  collaterals  were  sold  and  R.'s 
indebtedness  paid  out  of  the  pro- 
ceeds. The  notes  so  discounted 
by  plaintiff  were  not  paid.  HeM, 
that  conceding  the  transaction  was 
in  violation  of  the  said  act,  defend- 
ants could  not  avail  themselves 
thereof  as  a  defense;  that  R.  took 
and  held  the  stock  in  trust  for  tbe 
bank,  and  it  was  the  equitable 
owner  thereof,  subject  to  tbe 
right  of  T.  to  redeem  it;  and  that 
the  transfer  thereof  by  R.  was  a 
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violation  of  his  duty,  and  so.  a 
breach  of  tUe  condition  of  the 
bond.  Id. 

8.  The  bank  brought  action  and  re- 
covered judgment  on  the  notes 
against  K. ,  as  indorser.  Held,  that 
this  was  not  a  waiver  of  the  right 
to  sue  him  in  tort  for  the  misap- 
propriation, and  so,  was  not  a 
waiver  of  the  right  to  sue  the 
sureties  for  the  damages  caused 
thereby;  that  the  two  remedies 
were  not  inconsistent,  but  concur- 
rent. Id, 

NAVIGATION. 

1.  As  to  whether  the  federal  govern- 
ment can  interfere  with  the  right 
of  the  state  to  control  and  dispose 
of  low  flat  lands  covered  with  shal- 
low water  outside  the  navigable 
channel  of  a  river,  qucere.  Bumsey 
V.  N.  r.  dt  N.  E.  A  B,  Co.        88 

2.  Where  the  federal  government  has 
not  complained  of  such  a  grant  and 
where  it  does  not  operate  to  inter- 
fere with  navigation,  no  other 
party  may  be  heard  to  complain. 

Id. 

NEGLIGENCE. 

1.  Plaintiff,  a  man  of  seventy  years, 
without  anything  in  his  hands  to 
impede  him,  signalled  a  car  which 
was  passing  at  the  usual  speed  on 
defendant's  road  on  a  crowded 
street;  the  brake  bein^  applied, 
the  car  slowed  up  but  did  not  en- 
tirelv  stop;  plaintiff  caught  hold 
of  the  rad  of  the  rear  platform 
with  both  hands  and  as  he  put  his 
feet  on  the  step  the  brake  was  re- 
laxed, the  car  started  with  a  sud- 
den jerk,  his  feet  were  thereby 
thrown  from  the  step,  he  was 
dragged  along  for  a  distance  and 
was  iniured.  In  an  action  to  re- 
cover damages,  held,  that  the  ques- 
tion of  defendant's  negligence  and 
of  plaintiff's  contributory  negli- 
gence were  questions  of  fact,  and 
so.  were  properly  submitted  to  the 
jury;  that  the  fact  that  the  car 
was  moving  slowly  when  plaintiff 
attempted  to  get  on  did  not  estab- 
lish contributory  negligence  as 
matter  of  law.  Aorruton  v.  Bdway. 
4b  1th  Ave.  B.  B.  Co  166 


3.  In  an  action  to  recover  damages 
for  injuries  received  by  falling  on 
a  sidewalk  in  one  of  defendant's 
streets,  it  appeared  that  about  six 
teen  days  before  the  accident  ther<> 
had  been  a  heavy  fall  of  snow  and 
another  about  four  days  previous. 
Plaintiff  claimed  that  her  fall  was 
caused  by  a  ridge  of  snow  and  ice 
which  extended  along  the  center  of 
the  w^alk.  Plaintiff's  evidence  waste 
the  effect  that  the  ridge  was  five  or 
six  inches  high;  that  it  was  formed 
of  snow,  part  of  which  fell  during 
the  first  and  part  during  the  seconcl 
storm,  which  was  packed  down 
and  glazed  with  ice;  that  it  was 
uneven  and  very  slippery,  and  had 
been  there  about  a  week  before 
plaintiff  fell.  The  jury  rendered 
a  verdict  for  plain  tiff.  Held,  no  er- 
ror; that  the  evidence  was  sufficient 
to  charge  •  defendant  with  negli- 
gence. Keane  v.  ViUage  of  Water^ 
ford.  188 

3.  Shortly  after  her  fall,  plaintiff 
was  found  to  be  suffering  from  a 
certain  disease,  which  one  of  the 
physicians  called  as  a  witness  by 
defendant  testified  that  he  had 
never  known  to  be  occasioned  by 
a  fall.  Other  physicians  who  were 
called  by  plaintiff  testified  that  a 
fall  or  an  attempt  to  save  one's 
self  from  a  fall  might  produce  the 
disease.  The  court  submitted  to 
the  jury  the  question  whether  the 
disease  was  occasioned  by  her  fall. 
Heldy  no  error.  Id, 

4.  In  an  action  to  recover  damages 
for  loss  of  service,  etc.,  of  the 
plaintiff's  minor  daughter  and  the 
expense  of  medical  attendance  as 
the  result  of  injuries  to  her  from 
the  falling  of  plaster  from  the  ceil- 
ing of  a  hall-way  on  the  ground 
floor  in  a  tenement-hou^  owned 
by  defendant,  an  upper  floor  of 
which  was  leased  to  and  occupied 
by  plaintiff  with  his  family ,  which 
hall-way  was  used  in  common  by 
the  tenants,  the  following  facts  ap- 
peared: Some  time  prior  to  the  in- 
jury water  had  leaked  through  the 
plaster  at  the  place  where  it  fell, 
and  ttie  attention  of  H. ,  from  whom 
plaintiff  rented  and  who  collected 
tlie  rents  and  attended  to  the  re- 
pairs, had  been  called  to  the  con- 
dition of  the  ceiling  and  to  the 
danger  that  the  plaster  would  fall. 
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and  he  promised  to  have  it  re- 
paired, but  had  failed  to  do  so. 
Jleld,  that  defendant  owed  to  his 
tenants  the  duty  of  exercising 
reasonable  care  in  keeping  the  hall- 
way in  suitable  repair  and  condi- 
tion for  their  use;  that  the  knowl- 
edge of  H.  as  to  the  condition  of 
the  ceiling  was,  as  between  plain- 
tiff and  defendant,  sufficient  to 
charge  the  latter  with  notice;  that 
it  was  a  question  for  the  jury 
whether  the  falling  of  the  plaster 
was  reasonably  to  be  apprehended, 
and  so  as  to  whether  defendant 
was  chargeable  with  negligence. 
DoUard  v.  Hobertn.  269 

5.  Also  hddy  the  fact  that  plaintiff 
and  his  daughter  had  knowledge  of 
the  condition  of  the  ceiling  and 
may  have  apprehended  that  the 
plaster  would  fall,  did  not  neces- 
sarily charge  cither  of  them  with 
contributory  negligence  in  passing 
under  it;  that  white  the  duty  was 
imposed  upon  her  of  using  due  care 
to  avoid  danger,  it  could  not  be 
said  as  matter  of  law  that  she  failed 
in  that  respect  by  not  constantly 
having  in  mind  the  condition  of 
the  ceiling  when  passing  through 
the  hall-way,  as  slie  was  obliged 
to  do  in  going  to  and  fro.  Id. 

6.  At  the  time  of  the  injuries  plain- 
tiff's daughter  was  between  thir- 
teen and  fourteen  years  of  age, 
and  was  accustomed  to  perform 
services  in  doing  housework. 
Defendant's  coun.sel  asked  the 
court  to  charge  the  jury  that  if 
plaintiff  failed  to  prove  the  value 
of  the  time  lost  or  facts  on  which 
an  estimate  of  such  v':lue  could  be 
founded,  only  nominal  damages 
for  that  item  could  be  given.  This 
request  was  refused,  and  the  court 
charged  that  if  the  jury  found 
plaintiff  was  entitled  to  recover, 
he  was  entitled  to  recover  not  only 
for  loss  of  service,  the  result  of 
the  injury,  up  to  the  time  of  trial, 
but  also  for  prospective  loss  during 
the  child's  minority,  and  ,al80  for 
expenses  actually  and  necessarily 
iacaped,  or  which  would  be  im- 
BMdiately  necesstiry  in  conse- 
que&oe  of  the  injury  in  the  c^re 
and  cure  of  the  child.  Udd,  no 
error.  Id, 

7.  TVhile  the  public  is  entitled  to 
have  a  street  or  highway  remain 


in  the  condition  in  which  it  placed 
it,  and  whoever,'  witnout  special 
authority,  materially  obstructs  it 
or  renders  its  use  hazardous  by 
doing  anything  upon,  above  or 
below  the  surface,  is  guilty  of  a 
nuisance,  when  it  appears  that  the 
act  was  done  with  the  consent  of 
the  proper  officials,  the  rule  of 
liability  is  relaxed  and  rests  upon 
and  is  limited  hj  the  ordinary 
principles  governing  actions  of 
negligence.      Babbage  y.   Pmrera, 

281 

8.  One  who  receives  a  license  to 
encroach  upon  a  oublic  street  is 
held  to  an  implied  agreement  to 
perform  the  act  permitted  with 
due  care  for  the  safety  of  the 
public.  Id, 

9.  The  license,  however,  relieves  him 
from  the  imputation  of  trespass  in 
doing  the  act  consented  to  and 
places  him  simply  in  the  position 
of  one  liable  for  negligence  in  case 
of  omission  to  perform  such  duty. 

Id. 

10.  In  an  action  to  recover  damages 
for  injuries  received  by  plaintiff 
from  falling  through  into  a  vault 
constructed  under  tlie  sidewalk  in 
front  of  a  block  of  stores  belong- 
ing to  plaintiff  in  the  city  of  H., 
the  following  facts  appeared: 
The  vault  was  covered  with  flag- 
stones forming  the  sidewalk;  one 
of  these  gave  way  as  plaintiff,  a 
heavy  man,  stepped  upon  it,  and 
he  fell  through  into  the  vault.  It 
was  not  shown  when  this  flag  was 
broken,  or  whether  it  was  defect- 
ive. Xo  negligence  on  the  part 
of  defendant  or  his  grantor  in  con- 
structing or  maintaining  the  side- 
walk was  claimed  further  than 
was  inferable  from  the  accitient 
itself.  The  vault  was  so  con- 
structed under  the  sidewalk  with 
full  knowledge  upon  the  part  of 
the  proper  city  officials  and  in 
accordance  with  the  common  cus- 
tom in  the  erection  of  business 
blocks  in  the  city,  and  had  been  in 
use  over  nine  years.  Ilfld^  that 
plaintiff  was  properly  nonsuited; 
that  consent  to  the  construction  of 
the  vault  was  to  be  inferred,  and 
that,  therefore,  defendant  could 
not  be  made  liable  as  a  trespasser, 
and  no  negligence  on  his  part  was 
proved.  7d 
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11.  A  physician  and  surgeon  engages 
to  bring  to  the  treatment  of  his 
patient,  care,  skill  and  knowledge, 
and  while,  when  exercising  these, 
he  is  not  responsible  for  mere 
errors  in  judgment,  he  is  charge- 
able with  knowledge  of  the  prob- 
able consequence  of  an  injury,  or 
of  neglect  m  its  treatment,  or  un- 
skillful treatment.  DuBois  v. 
Decker,  825 

12.  When  a  liability  for  negligence 
or  malpractice  is  established,  pr(X)f 
that  the  patient,  after  the  liability 
was  incurred,  disobeyed  the  orders 
of  the  physician  and  so  aggravated 
the  injury,  does  not  discharge  the 
liability;  it  simply  goes  in  mitiga- 
tion of  damages.  Id, 

13.  Where  an  indigent  person  having 
met  with  an  accident,  was  taken 
to  an  alms-house,  and  was  treated 
Knd  attended  there  by  a  physician 
employed  and  paid  bv  the  public, 
held,  that  it  was  no  defense,  in  an 
action  for  malpractice,  that  he  was 
not  employed  by,  and  that  there 
was  no  contract  relations  between, 
him  and  plaintifif.  Id. 

14.  It  seems,  the  fact  that  a  physician 
or  surgeon  renders  his  services 
gratuitously  does  not  absolve  him 
from  the  duty  to  exercise  reason- 
able and  ordinary  care,  skill  and 
diligence.  Id. 

15.  Plaintiff,  an  employe  of  defend- 
ant, was  struck  by  a  dirt-plow 
which  fell  from  a  car,  one  of  a 
train  from  which  dirt  and  gravel 
was  being  removed  by  its  use. 
Under  the  charge  of  the  court,  the 
jury  were  permitted  to  find  from 
the  fact  that  the  accident  occurred, 
without  any  evidence  of  negligent 
or  imskillful  construction  of  the 
plow,  or  of  a  failure  to  keep  it  in 
repair,  that  the  falling  of  the  plow 
was  owing  to  the  fault  of  defend- 
ant. Held,  error.  De  ^  'an  v.  Pen  n . 
d-  X.  Y.  a  d  n.  H.  Co,  632 

16.  In  an  action  to  re<*over  damages 
for  personal  injuries  alleged  to 
have  been  caused  by  defendant's 
negligence,  plaintiff  may  not  sup- 
port iiis  own  testimony,  as  to  the 
effect  of  the  injuries,  by  proof  of 
doclamtions  to  the  sjimc  effect 
made  by  him  after  the  accident, 


and  formings  i)0  P&ri;  of  the  res 
gesta,  to  persons  other  than  a 
physician  in  attendance  upon  him 
professionally.  Kennedy  v.  B.  C. 
AB.RILCo,  664 

17.  It  seems,  the  rule  was  different, 
prior  to  the  passage  of  the  statute 
allowing  parties  to  be  witnesses. 

Id, 

18.  It  seems  also,  that  evidence  of  in- 
voluntary exclamations,  which  are 
natural  concomitants  and  mani- 
festations of  pain  and  suffering, 
are  still  admissible  where  they 
form  part  of  the  res  gesUs,         la, 

19.  But  complaints  made  which  are 
so  far  detached  from  the  occur- 
rence as  to  admit  of  deliberate  de- 
sign, and  of  their  being  the  product 
of  a  calculating  policy  on  the  part 
of  the  complainant,  cannot  prop- 
erly be  regarded  as  part  of  the  res 
gesta>.  Id, 

20.  Plaintiff  fell  upon  new  ice  formed 
the  ni^ht  before  over  an  old  accu- 
mulation of  ice  and  snow  upon  a 
sidewalk  in  one  of  defendant's 
streets,  which  had  been  negligently 
constructed,  so  as  to  have  too 
great  a  slope  toward  the  street. 
ileld,  in  an  action  to  recover  dam- 
ages, that  in  the  absence  of  evi- 
dence showing  that  ttie  slope  of 
the  walk  was  a  concurring  cause 
of  the  fall,  without  which  it  would 
not  have  happened,  plaintiff  was 
not  entitled  to  recover.  Ayres  v. 
Village  of  Ilammondspart.  665 

21 .  In  an  action  to  recover  damages 
for  injuries  received  while  crossing 
defendant's  track,  it  appeared  that 
plaintiff,  before  stepping  upon 
the  first  track,  lookea  both  ways, 
but  did  not  look  again  towards  the 
west,  from  which  direction  he 
knew^  a  train  was  due;  he  crossed 
the  first  and  second  tracks  and 
walked  east,  between  the  second 
and  third  tracks,  so  near  the  latter 
that  he  was  struck  by  said  train. 
The  rumble  of  the  approaching 
train  was  distinctly  heard  bv  other 
people  in  the  vicinity.  Held,  that 
plaintiff  was  guilty  of  contributory 
negligence.  Scott  v.  Pentisylvania 
B,  R.  Co.  679 

22.  Plaintiff,  a  laborer  in  defendant's 
employ,  was  engaged  in  shoveling 
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ashes  from  a  pit  between  the  rails. 
In  attempting  to  get  out  of  the  pit 
as  a  locofnotive  approached,  he 
was  struck  by  it  and  fnjured. 
Near  the  pit  was  a  water-phig  so 
arranged  that  a  locomotive,  dis- 
chargmg  ashes  into  the  pit.  could 
at  the  same  time  take  water.  The 
court  submitted  the  question  to 
the  jury  as  to  whether  the  relative 
position  of  the  water-plug  and  the 
stopping  place  on  the  ash-pit  was 
an  improper  and  negligent  con- 
struction. Held,  error.  Beichel 
Y,  JH.  r,  a  d!  H.  B.  R  R.  Co.    682 

88.  Defendant  provided  two  em- 
ployes for  locomotives  running  to 
the  ash-pit  and  water-plug.  £Leld, 
that  negligence  could  not  be  im- 
puted to  it  from  the  fact  that  but 
one  of  these  employes  was  on  the 
locomotive  at  the  time  of  the  acci- 
dent, and  that  a  refusal  to  so 
charge  was  error.  Id. 


NEW  YORK  (CITY  OF). 

1.  In  February,  1807,  R.  made  and 
published  his  will  by  which  he  de- 
vised all  his  residuary  real  estate 
of  which  he  was  then  or  might  be 
seized  and  poSvsessed  of  at  the  time 
of  his  death  to  C.  At  that  time 
R.  was  the  owner  of  certain  lands 
in  the  city  of  New  York,  bounded 
easterly  by  the  high-water  mark 
of  the  Hudson  river;  he  subse- 
quently petitioned  the  common 
council  for  a  grant  of  land  under 
water  in  front  of  his  uplands. 
Such  a  grant  was  executed  and 
delivered  in  November,  1807.  R. 
died  in  1809  without  republishing 
his  will.  In  an  action  of  eject- 
ment brought  to  recover  two  lots, 
part  of  the  lands  covered  by  said 
grant,  in  which  action  defendants 
claimed  title  under  said  will,  it 
appeared  that  in  1794  the  board  of 
aldermen  of  said  city  passed  a 
resolution  to  grant  the  then  owner 
of  said  uplands  the  water  lots  in 
front  thereof.  In  1797  the  then 
owner  petitioned  said  board  for  a 

frant  so  that  he  might  build  a 
ulkhead  and  fill  in  his  water  lots; 
this  was  referred  to  a  committee, 
who  reported  in  favor  of  a  grant, 
which  report  was  agreed  toby  the 
board.  It  did  not  appear  that  an^y 
conveyance  was  executed;  but  ft 


appeared  that  the  petitioner,  prior 
to  1799,  took  possession,  docked 
out  and  filed  in  the  lots  and  had 
the  use  of  the  property  from  that 
time.  In  1798  the  city  presented 
a  petition  to  the  legislature  st^ttin^ 
forth,  among  other  things,  that  it 
had  lately  directed  a  permanent 
street  to  be  laid  out  at  tbe  extrem- 
ity of  its  grants  "already  made 
and  thereafter  to  be  made"  on 
said  river,  and  asking  authority  to 
compel  the  proprietors  of  the  lots 
fronting  thereon  to  make  the 
street.  Thereupon  an  act  was 
passed  (Chap.  80,  Laws  of  1798). 
authorizing  the  city  to  lay  out  the 
street  at  the  expense  of  the  ad- 
Joining  proprietors  and  requiring 
the  proprietors  of  the  uplands, 
whohad  not  acquired  title  to  the 
land  under  water,  to  fill  up  the 
space  between  their  lots  and  said 
street.  The  act  provided  that 
upon  their  doing  this  they  shall 
**  be  respectively  entitled  to  be- 
come the  owners  of  the  said  inter- 
vening spac^  of  ground  in  fee 
simple."  The  city  accepted  the 
act,  and,  in  pursuance  thereof,  the 
then  owner  of  the  upland  adjoin- 
ing the  land  conveyed  by  said 
grant,  filled  in  the  space  between 
his  uplands  and  said  street.  Held, 
that  these  facts  disclos^  an  equit- 
able title  in  R.  at  the  time  of  the 
execution  of  his  will,  which  passed 
by  the  devise.    Bodge  v.  Gelatin, 

117 

Exceptions  were  taken  to  the  ad- 
mission in  evidence  of  petitions  to 
the  common  council  for  the  grant 
and  of  certain  old  maps  and  leases. 
It  appeared  that  upon  the  death  in 
1825  of  the  then  owner  of  the  up- 
lands he  left  a  larze  landed  estate, 
which  for  upwards  of  fifty  years 
was  under  the  management  and 
control  of  his  executor,  who  had 
an  ofilce  as  executor,  and  in  a  safe 
therein,  kept  the  books  and  papers 
of  the  estate,  including  a  large 
number  of  old  deeds,  leases  and 
muniments  of  title,  and  among 
these  the  petitions,  maps  and  leases 
were  found.  The  fact  that  peti- 
tions by  the  parties  were  presented 
to  the  board  of  aldermen  at  the 
dates  indicated  appeared  by  a 
record  of  its  proceedings.  A  care- 
ful examination,  however,  failed 
to  find  the  petitions  on  file.     Held, 
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that  the  papers  were  properly  re- 
ceived as  ancient  writings,  and 
the  petitions  as  being  the  best  evi- 
dence obtainable  of  the  petitions 
presented  to  the  board  of  alder- 
men. Id. 

NON-RESIDENTS. 

It  seemn  the  legislature  has  power  to 
discriminate  between  residents  and 
non-residents  in  favor  of  the  former 
in  regard  to  its  waters,  the  com- 
mon property  of  the  people  of  the 
state.     People  v.  Latofides.         455 


NOTICE. 

In  an  action  brought  by  plaintifEs  to 
recover  an  amount  due  a  firm  upon 
a  deposit  account  with  defendant's 
bank,  which  plaintiffs  claimed  to 
have  attached  in  an  action  against 
said  firm,  the  sheriff,  in  attempt- 
ing to  levy,  delivered  to  defend- 
ant's cashier  a  copy  of  the  warrant; 
this  showed  that  the  action  was 
against  the  firm.  Upon  it  was 
indorsed  a  notice  that  by  it  the 
sheriff  was  commanded  to  attach 
all  the  property  of  L.,  one  of  the 
firm,  within  his  county,  and  that 
by  virtue  thereof  he  attached  any 
moneys  due  or  belon^in^  to  L.,  or 
any  of  bis  property  m  its  posses- 
sion. Held,  that  the  notice  was 
insufficient  to  attach,  and  could 
not  be  made  the  foundation  of  a 
proceeding  to  divest  the  title  of 
the  firm  to,  any  funds  on  deposit 
with  defendant;  that  defendant 
could  only  look  to  the  notice  to 
ascertain  the  property  levied  on 
and  was  not  bound  to  read  the 
warrant  with  it;  also,  that  the 
notice  was  insufficient  to  attach 
the  interest  of  the  partner  named 
in  the  deposit,  as  it  did  not  specify 
such  an  interests  Uayden  v. 
National  Bank.  146 


NUISANCE. 

1.  While  the  public  is  entitlwl  to 
have  a  street  or  highway  remain 
in  the  condition  in  which  it  placed 
it,  and  whoever,  without  special 
authority,  materially  obstructs  it, 
or  renders  its  use  hazardous  by 
doing  anything  upon,  above  or 
below  the  surface,  is  guilty  of  a 


nuisance,  when  it  appears  that  the 
act  was  done  with  the  consent  of 
the  proper  officials,  the  rule  of 
liability  is  relaxed  and  rests  i;pon 
and  is  limited  by  the  ordinary 
principles  govemmg  actions  of 
negligence.     Babbage    v.    Poioerti. 

281 

2.  In  an  action  to  recover  damages 
for  injuries  received  by  plaintiff 
from  falling  through  into  a  vault 
constructed  under  the  sidewalk  in 
front  of  a  block  of  stores  belonging 
to  plaintiff  in  the  city  of  R.,  the 
following  facts  appeared:  The 
vault  was  covered  with  flagstones 
forming  the  sidewalk;  one  of  these 
gave  way  as  plaintiff,  a  heavv 
man,  stepped  upon  it,  and  he  feu 
through  mto  the  vault.  It  was 
not  shown  when  this  flag  was 
broken,  or  whether  it  was  defect- 
ive. No  negligence  on  the  part  of 
defendant  or  his  grantor  in  con- 
structing or  maintaining  the  side- 
walk was  claimed  further  than  wai 
inferable  from  the  accident  itself. 
The  vault  was  so  constructed 
under  the  sidewalk  with  full 
knowledge  upon  the  part  of  the 
proper  city  officials  and  in  accord- 
ance with  the  common  custom  in 
the  erection  of  business  blocks  in 
the  city,  and  had  been  in  use  over 
nine  years.  Held,  that  plaintiff 
was  properly  nonsuited;  that  con- 
sent to  the  construction  of  the 
vault  was  to  be  inferred,  and  that^ 
therefore,  defendant  could  not  be 
made  liable  as  a  trespasser,  and  no 
negligence  on  his  part  was  proved. 

/(t 

OFFICE  AND  OFFICERS. 

1.  It  Meemg  a  director  of  a  fire  insu^ 
ance  company,  or  a  member  of  its 
executive  committee,  has  no  ri^ht 
to  approve  of  his  own  application 
for  a  policy  in  such  company. 
Pratt  v.  D.  H.  M,  F.  Ins.  Co.    20* 

2.  An  officer  of  such  a  company, 
however,  is  not  debarred  from 
making  application  for  insurance, 
and  if  his  application  is  accepted 
by  another  officer  having  authority 
to  accept  applications,  the  com- 
pany is  bound.  Id, 

3.  The  officers  of  a  corporation  or- 
ganized under  the  act  providing 
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*'  for  the  formation  of  county  co- 
operative insurance  companies" 
(Chap.  362.  Laws  of  1880,  amended 
by  chap.  171,  Laws  of  1881),  have 
the  same  power  to  waive  defects 
or  ratify  invalid  policies  as  officers 
In  a  stock    insurance    company. 

Id. 

ORDER  (FOR  MONEY  OR 
GOODS). 

An  order  drawn  by  a  building  con- 
tractor in  favor  of  a  creditor,  by 
its  terms  payable  out  of  a  sum  due 
or  to  become  due  from  the  owner 
andcr  his  contract,  when  such  or- 
der is  given  and  accepted  in  pay- 
ment of  the  debt,  it  operates  as  an 
assignment  pro  tanto  of  that  fund. 
Stevens  v.  Opden.  182 

Where  parol  evidence  may  he 

fiffcn  of  the  cof dents  of  an  order  for 
the  payment  of  a  sum.  of  money  wJiieh 
i$  only  coUaterally  in  question. 

See  Daniels  v.  Smith  (Mem.).    696 


OYSTERS. 

1.  Under  the  provision  of  the  Penal 
Code  (^  441),  declaring  that  a  non- 
resident who  "plants  oysters  in 
the  waters  of  this  state,  without 
the  consent  of  the  owner  of  the 
fame,  or  of  the  shore,  or  gathers 
oysters  *  *  *  in  any  such 
waters  on  bis  own  account  or  for 
his  own  benefit  or  the  benefit  of  a 
oon-resident  employer,"  sliall  be 
guilty  of  a  misdemeanor,  the  con- 
cluding clause  beginning  "on  his 
own  account,"  applies  alike  to  each 
of  the  two  offenses  created  by  the 
act,  f.  e.,  to  the  planting  as  well 
as  the  gathering  of  oysters.  Peo- 
ple V.  Loiendes.  455 

^.  Where  an  indictment  under  said 
provision  charged  that  defendant 
at  a  time  specified,  he  then  being 
a  non-resident,  planted  ovsters  in 
waters  of  the  state  without  the 
consent  of  the  owners,  but  omitted 
to  aver  that  this  was  done  for  his 
own  benefit  or  the  benefit  of  a  non- 
resident employer,  held,  that  the 
indictment  failed  to  state  facts 
constituting  an  offense;  and  that 
a  demurrer  thereto  on  that  ground 
Was  improperly  overruled.        Id. 


PARENT  AND  CHILD. 

1.  Where  the  consent  of  a  parent, 
entitled  to  and  who  is  receiving  the 
services  of  a  daughter,  to  dispense 
with  such  services  is  obtained  by 
fraud,  it  is  void,  and  fumislies  no 
defense  to  an  action  by  the  parent 
against  the  perpetrator  of  the 
fniud  for  damages  resulting  from 
the  loss  of  service.  Lawyer  v. 
Fntch4rr.  239 

2.  In  such  a  case  where  loss  of  serv- 
ice was  shown,  and  it  appeared 
that  the  daughter  af  t-er  being  taken 
away  from  her  father's  house,  was 
seduced  by  the  defendant,  htld, 
that  the  jury  had  the  right  in  their 
discretion  to  impose  punitive  as 
well   as  compensatory  damages. 

Id. 

8.  In  an  action  b^  a  father  to  recover 
damages  sustamed  by  the  unwar- 
ranted interference  of  defendant 
with  plaintiff's  right  to  the  services 
of  his  daughter,  the  following  fa«;ts 
appeared :  Plaintiff's  daughter, 
who  was  seventeen  years  of  age, 
generally  lived  and  performed 
services  in  her  father's  family. 
Defendant,  who  was  a  married 
man,  fraudulently  representing  to 
plaintiff  that  he  had  a  legal  right 
to  marry,  obtained  from  plaintiff 
and  his  wife  a  consent  in  writing 
to  his  marriage  to  their  daughter. 
Defendant  then  took  her  away 
from  home,  seduced  her  and,  after 
cohabiting  with  her  two  nights, 
she,  on  discovering  that  his  state- 
ment w^as  false,  took  poison  and 
dicHl.  HeM,  that  plaintiff  was  en- 
titled to  maintain  the  action  for 
the  unlawful  interference  virith 
plaintiff's  right  to  the  services  of 
his  daughter;  and  that  the  jury 
had  a  right,  in  their  discretion,  to 
impose  punitive  damages.  Id, 


PARTIES. 

1.  The  will  of  F.,  after  directing  the 
payment  of  his  debts,  etc.,  by  its 
terms  gave  all  of  his  estate  to  his 
executors,  }'.  e.^  his  wife  and  H.. 
"  Xo  have  and  to  hold  the  same  to 
themselves,  their  heirs  and  assigns 
forever  upon  the  uses  and  trusts 
following."  The  will  then  gave 
various  legacies  to  the  testator's 
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children;  these  were  followed  by 
a  residuary  clause  by  which  he 
gave  all  the  residue  of  his  estate 
"after  providing  for  the  aforesaid 
beauests,  ♦  *  *  absolutely 
and  forever"  to  his  wife.  "Full 
power  and  authority"  was  given 
to  the  "  said  trustees,  executor  and 
executrix  ♦  *  *  to  sell  any  or 
all"  of  the  real  estate,  "as  they 
may  deem  best."  The  executors 
were  appointed  trustees  and 
guardians  of  the  children  during 
their  minority.  H.  omitted  to 
qualify  as  executor,  and  letters 
testamentary  were  granted  to  the 
widow  alone.  Steiuhardt  v.  Oun- 
nijigham,  292 

2.  In  an  action  to  foreclose  a  mort- 
gage on  certain  real  estate  of 
which  F.  died  seized,  the  widow 
was  made  a  party,  but  H.  was  not. 
Defendant,  who  acquired  title 
under  the  foreclosure  sale,  con- 
tracted to  sell  the  same  to  plain- 
tiff. In  an  action  to  recover  back 
moneys  paid  and  expenditures 
under  the  contract,  on  the  ground 
of  defect  in  defendant's  title,  held, 
that  no  valid  trust  was  created  by 
the  will;  that  the  purposes  of  thV 
testator  could  be  accomplished 
through  a  trust  power;  that  the 
trustees  took  no  title  to  the  real 
estate,  but  the  same  vested  in  the 
widow;  and,  therefore,  that  H. 
was  not  a  necessary  party  to  the 
foreclosure  suit,  and  defendant 
acquired  a  good  title  under  the 
sale.  Id. 

8.  Upon   the  death  of  one  of  two 

i'oint  contractors,  the  primary  lia- 
lility  for  a  breach  of  the  contract 
rests  upon  the  survivor,  and  in 
order  to  maintain  an  action  against 
him  and  the  personal  representa- 
tives of  the  decedent  jointly,  the 
complaint  must  allege  that  the 
latter  is  insolvent  or  unable  to 
pay.     Barnes  v.  Broken.  372 

4.  The  A.  &  P.  Telegraph  Co.  or- 
ganized a  department  for  the  pur- 
pose of  supplying  newspapers 
with  news  transmit te<l  by  it«  wires; 
this  department  was  ent  itled  ' '  The 
National  Associated  Press,  James 
H.  (Joodsell,  President."  Subse- 
(^uently,  said  Goodsell.  the  plain- 
tiff herein,'  entered  into  a  contract 
with  said  company,  he  contract- 

SicKKLs — Vol.  LXXXY. 


iog,  in  the  name  so  given  to  the 
department,  to  furnish  news  to  be 
transmitted  by  it  at  prices  named. 
Thereafter,  said  company  assigned 
and  transferred  to  defendant  all  of 
its  property,  business,  rights  and 
privileges,  etc,,  the  latter  under- 
taking and  assuming  performance 
of  the  contract  in  question.  Held, 
that  plaintiff  could  maintain  an 
action  in  his  own  name  for  a 
breach  of  the  contract;  that  as  the 
contracting  company  was  not  de- 
frauded or  misled  by  the  use  of 
the  name  adopted  by  plaintiff, 
neither  it  nor  its  assignee  could 
avoid  the  contract  because  of  such 
use.     GhodbeU  v.  W.  L\   Tel,    Co. 

480 

5.  An  action  to  set  aside  as  fraudu- 
lent an  assignment  for  the  benefit 
of  creditors  was  brought  by  plain- 
tiff on  behalf  of  himself  and  other 
creditors  who  desired  to  join.  Two 
attachment  creditors  whose  claims 
were  admitted  by  the  inventory, 
were  made  defendants.  They  an- 
swered, admitting  the  allegations 
of  the  complaint  as  to  fraud,  and 
joined  with  the  plaintiff  in  the 
action.  The  judgment  sustained 
the  assignment  and  required  said 
creditors  to  turn  over  the  property 
attached  to  the  assignee.  Held, 
that  said  creditors  had  the  right  to 
appeal.     BobtrU  v.  Vietor.         585 


PARTNERSHIP. 

1.  In  an  action  for  an  accounting  be- 
tween partners  one  of  the  scedules 
of  the  account  consisted  of  items 
claimed  to  have  been  paid  by  de- 
fendant for  repairs  to  real  estate 
purchased  by  the  firm,  but  title  to 
which  was  taken  in  the  name  of 
defendant.  Defendant  was  asked 
if  he  paid  the  items  in  said  sched- 
ule; this  was  excluded  on  plain- 
tiff's objection.  Previous  to  this 
it  had  been  shown  that  the  case 
had  been  tried  partially  before  an- 
other referee,  who  died  before  the 
trial  was  completed;  defendant 
testified  that  he  had  vouchers  for 
the  payments  made  by  him  which 
had  been  left  with  the  former 
referee;  that  he  had  been  in- 
formed by  the  person  in  charge  of 
said  referee's  ofHce  that  they  had 
been    transmitted    tv    the    new 
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referee,  and  that  the  latter  had 
not  been  able  to  find  them.  HM, 
that  the  evidence  was  competent 
and  its  exclusion  error.  Van  Bok- 
keUn  V.  BerdeU.  141 

2.  Plaintiff  was  asked  and  permitted 
to  answer  under  objection  and  ex- 
ception, as  to  what  facts  were 
shown  upon  the  trial  before  the 
the  former  referee.  He  testified 
the  facts  shown  were  that  defend- 
ant made  a  mortgage  on  said  real 
estate,  which  was  not  recorded  for 
a  long  time  after,  lleld,  that  the 
evidence  was  incompetent,  as  it 
was  plaintiff's  conclusion  as  to 
what  was  proved  before  the  former 
referee;  that  it  was  important,  as 
it  tended  to  show  that  defendant 
had  encumbered  the  property,  and 
80  the  error  requireil  a  reversal. 

Id. 

8.  An  action  in  equity  for  an  account- 
ing between  copartners  is  an  ap- 
propriate, if  not  an  exclusive  rem- 
edy to  adjust  and  settle  the  part- 
nership affairs.     Waits  v.  Adler. 

646 

4.  Although  upon  dissolution  of  a 
firm  one  of  the  copartners  is  alone 
authorized  to  liquidate  the  firm 
business,  he  may  maintain  an  ac- 
tion for  an  accounting  and  thereby 
compel  a  copartner  to  pay  over 
anv  balance  that  may  be  estab- 
lished against  him,  or  in  case  of 
deficiency  in  firm  assets,  to  con- 
tribute his  proportion  of  what  is 
required  to  discharge  the  debts  of 
the  firm.  Id. 


PATENT  (FOR  INVENTIONS). 

1.  An  issue  as  to  the  existence  of  a 
license  to  use  or  manufacture  a 
patented  article  is  simply  one  as 
to  the  existence  of  a  contract ;  it 
involves  a  question  of  title  to  prop- 
erty, as  the  exclusive  privilege 
created  by  the  issuing  of  a  patent 
is  property.  Waterman  v.  Ship- 
man.  301 

2.  An  action,  therefore,  to  determine 
whether  a  license  has  been  given 
does  not  arise  "under  the  patent 
laws  of  the  United  States."  and  is 
not  within  the  jurisdiction  of  the 
fedeml  courts,  when  all  the  parties 


are  citizens  of  the  same  state;  but 
is  cognizable  in  a  state  court.    Id. 


PATENT  (FOR  LANDS). 

1.  The  act  of  1860  (Chap.  283,  Lawa 
of  1850),  which  empowers  the  com- 
missioners of  the  land  ofiice  to 
grant  to  the  proprietors  of  adja- 
cent lands  "  so  much  of  the  lands 
under  the  waters  of  navigable  riv- 
ers or  lakes  as  they  shall  deem 
necessary  to  promote  the  commerce 
of  this  state  or  proper  for  the  pur- 
pose of  beneficial  enjoyment  oi  the 
same  by  the  adjacent  owner,"  is 
one  requiring  the  assent  of  two- 
thirds  of  the  members  of  both 
houses  of  the  legislature.  (State 
Const,  art.  1,  6_9;  1  R.  S.  156.  §  2.) 
Rumsey  v.  N.  T.  dh  N.  E.  R,  R.  Co, 

88 

2.  The  legislature  had  authority  to 
confer  such  power  upon  the  said 
commissioners.  (0>nst.  art.  5» 
§§  5,  6.)  Id. 

3.  Where  the  Federal  Government 
has  not  complained  of  such  a  grant 
and  where  it  does  not  operate  to 
interfere  with  navigation,  no  other 
party  may  be  heara  to  complain. 

Id, 

4.  The  provision  of  the  General 
Railroad  Act  of  1890  (Chap.  665, 
Laws  of  1890),  authorizing  a  rail- 
road corporation  to  construct  its 
road  across  or  along  any  stream  or 
water-course  and  removing  the  ex- 
ception in  the  similar  provision  of 
the  act  of  1850  (Chap.  140.  Laws 
of  1850),  of  the  right  to  obstruct 
any  navigable  stream  or  lake,  has 
no  effect  upon  a  patent  for  lands 
under  the  waters  of  a  navigable 
stream  issued  by  the  state  prior 
to  the  passage  of  said  act  of  1850, 
and  so,  docs  not  divest  the  patentee 
of  any  rights  acquired  under  his 
patent.  Id. 


PENAL  CODE. 
§  441.  Ihople  V.  Ijowndes. 


455 


PHYSICIAN  AND  SURGEON. 

1.  A  physician  and  surgeon  engages 
to  bring  to  the  treatment  of  his 
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patient,  care,  skill  and  knowledge, 
and  while,  when  exercising  these, 
he  is  not  responsible  for  mere  er- 
rors in  judgment,  he  is  chargeable 
with  knowledge  of  the  probable 
consequence  or  an  injury,  or  of 
neglect  in  its  treirtment  or  unskill- 
ful treatment.     jUiiBmn  v.  Decker. 

325 

2.  When  a  liability  for  negligence  or 
malpractice  is  established,  proof 
that  the  patient,  after  the  liability 
was  incurred,  disobeyed  the  orders 
of  the  physician  and  so  aggravated 
the  injury,  does  not  discharge  the 
liability;  it  simply  goes  in  mitiga- 
tion of  damages.  Id. 

8.  Where  an  indigent  person,  having 
met  with  an  accident,  was  taken 
to  an  alms-house,  and  was  treated 
and  attended  there  by  a  physician 
employed  and  paid  by  the  public, 
Tuld,  that  it  was  no  defense,  in  an 
action  for  malpractice,  that  he  was 
not  employed  by,  and  that  there 
was  no  contract  relations  between, 
him  and  plaintiff.  Id. 

4.  It  ieems,  the  fact  that  a  physician 
or  surgeon  renders  his  services 
gratuitously  does  not  absolve  him 
from  the  diity  to  exercise  reason- 
able and  ordmary  care,  skill  and 
diligence.  Id, 

PLEADING. 

1.  Upon  the  death  of  one  of  two  joint 
contractors,  the  primary  liability 
for  a  breach  of  the  contract  rests 
upon  the  survivor,  and  in  order  to 
maintain  an  action  against  him  and 
the  personal  representatives  of  the 
decedent  jointly,  the  complaint 
must  allege  that  the  latter  is  insol- 
vent or  unable  to  pay.  Bftrnett  v. 
Brown.  372 

2.  In  an  action  brought  by  plaintiffs, 
as  general  creditors  of  defendant 
8.,  to  set  aside  certain  judgments 
confessed  by  her.  together  with 
executions  issued  thereon  and  lev- 
ies made  thereunder,  tis  in  viola- 
tion of  said  act,  the  complaint  al- 
leged in  substance  that  8..  a  few 
hours  before  she  made  an  assign- 
ment, in  contemplation  thereof 
and  for  the  purpose  of  giving  pref- 
erences in  fraud  of  the  assign- 
ment, confessed  the  judgment*  in 
question;   that  immediately  after 


the  entry  thereof  executions  were 
issued  upon  them,  which,  just  be> 
fore  the  delivery  of  the  assign- 
ment,  were  levied  upon  all  her 
property,  and  that  the  same  waa 
not  worth  three  times  the  amount 
of  the  judgments;  that  said  exe- 
cutions were  issued  and  levies 
made  in  contemplation  of  the  as- 
signment, and  for  the  purpose  of 
preferring  the  judgment  creditors, 
m  fraud  of  the  assignment;  also 
that  the  assignee,  upon  being  re- 
quested, bad  refused  to  bring  suit 
to  set  aside  the  judgment.  From 
the  assignment  and  the  judgment- 
rolls,  copiesof  which  were  annexed 
to  the  complaint,  it  appeared  that 
the  debts  for  which  the  judgmenta 
were  confessed  were  preferred  in 
the  assignment,  they  bemg  the  only 
preferences,  except  wages,  etc.,  of 
the  employes  of  the  assignor. 
Upon  demurrer  to  the  complaint^ 
defendants  claimed  that,  as  plain- 
tiffs were  not  judgment  creditors, 
they  had  no  standing  in  court  to. 
mamtain  the  action.  Held,  unten- 
able, as  plaintiffs  were  not  seeking 
to  attack  the  assignment,  but,  aa 
beneficiaries  of  the  trust,  were 
seeking  to  uphold  and  enforce  it; 
that  such  an  action  was  maintain- 
able by  any  creditor,  whether  a 
iudgment  creditor  or  a  creditor  at 
large.     Spelman  v.  Preedman.  421 

3.  Defendants,  the  judgment  cred- 
itors, also  claimed  the  complaint 
to  be  insufficient,  as  it  did  not  al- 
lege that  they  knew  S.  intended  to 
make  an  assignment.  Held^  un- 
tenable, as  the  complaint  alleged 
that  the  acts  of  the  judgment  cred- 
itors, i.  e.,  the  issuing  of  execu- 
tions and  the  levies  thereunder, 
as  well  as  the  acts  of  their  debtor, 
were  in  contemplation,  and  in 
fraud,  of  the  assignment.  Id, 

4 .  Facts  material  to  a  plai  ntiff 's  cause 
of  action  and  essential  to  be  proved 
to  entitle  him  to  a  judgment  must 
be  pleaded.  Lent  v.  N.  T,  cfi  J/aw*. 
H.  Go.  504 

5.  In  an  action  upon  an  alleged  in- 
debtedness an  allegation  in  the 
complaint  of  non-payment  is  es- 
sential.  Id, 

6.  This  is  not  affected  by  the  rule 
that  payment  must  be  pleaded  aa 
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an  affirmative  defense,  and  cannot 
be  proved  under  the  general  issue, 
but  the  rule  simply  modifies  the 
general  rule  of  pleading  so  that 
the  averment  of  payment  is  not 
put  iu  issue  by  a  general  denial. 

Id, 

7.  To  constitute  a  cause  of  action 
against  a  railroad  company  under 
the  General  Railroad  Act  (§  18, 
chap.  140,  Laws  of  1850,  as 
amended  by  chap.  188,  Laws  of 
1876),  to  recover  the  amount  of  an 
award  for  land  taken  by  it  for  rail- 
road purposes,  it  is  necessary  that 
the  Imal  order  confirming  the 
award  of  the  commissioners  of  ap- 
praisal, or  a  certified  copy  thereof, 
should  be  recorded  in  the  county 
clerk's  office.  Id, 

€.  An  allegation,  therefore,  in  the 
complaint  in  such  an  action  of 
such  recording  is  essential,  so  also 
is  an  averment  that  the  defendant 
has  failed  to  pay  the  award  or  is 
indebted  to  plaintiffs  therefor.  Id. 

9.  The  complaint  in  such  an  action 
alleged  the  incorporation  of  de- 
fendant, the  presentation  by  it  of 
a  petition  for  the  appointment  of 
commissioners,  their  appointment 
and  report  of  amount  to  be  paid 
plaintiff,  the  confirmation  thereof 
on  defendant's  motion,  and  that 
defendant  subsequently  appealed 
from  said  order  to  the  General 
Term,  where  it  was  affirmed.  Then 
followed  a  prayer  for  judgment 
for  the  amount  of  the  award  and 
costs.  Tliere  was  no  allegation 
that  defendant  had  failed  or  omit- 
ted to  pay  the  award  or  was  in- 
debted to  plaintiff.  Defendant 
demurred  to  the  complaint  as  not 
stating  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  the  de- 
murrer was  overruled.   UM^  error. 

Id. 

10.  The  complaint  did  not  expressly 
allege  that  the  order  confirming 
the  report  of  the  commissioners 
had  been  reconiod  as  required  by 
said  act  to  create  a  debt  against 
defendant.  It  did  allege,  how- 
ever, that  the  order  had  been 
"entered,"  and  the  paragraph 
closed  with  this  clause:  "To 
which  onler  or  its  record  plaintiffs 
beg  leave  to  refer. "    Ueld,  that  the  | 


word  "entered  "  was  properly  used 
as  synonomous  with  "  recorded ; " 
and  so,  that  the  complaint  in  this 
respect  was  sufficient.  Id, 

11.  Where  in  an  equity  action  the 
defendant  does  not  plead  want  of 
equitable  jurisdiction  or  allege 
that  plaintiff  has  an  adec^uate 
remedy  at  law,  he  may  not  insist 
upon  the  trial  that  an  action  in 
equity  will  not  lie.   W<UU  v.  Adler, 

646 

POWERS. 

1.  A  certain  designated  beneficiary 
is  essential  to  the  creation  of  a 
valid  testamentary  trust,  and  a 
trust  without  a  oeneficiary  who 
can  claim  its  enforcement  is  void. 
The  objection  is  not  obviated  by 
the  creation  of  a  power  in  the 
trustees  to  select  a  beneficiary,  un- 
less the  class  of  persons  in  whose 
favor  the  power  may  be  exercised 
has  been  designated  by  the  testator 
with  such  certainty  tiiat  the  court 
can  ascertain  the  object  or  objects 
of  the  power.     TMen  v.  (jfreen. 

29 

2.  So  also,  while  under  the  Statute 
of  Powers  there  may  be  a  power 
of  selection  or  exclusion  with  re- 
gard to  the  designated  objects,  the 
power  of  selection  must  be  so  de- 
fined that  there  are  persons  who 
can  come  into  court  and  say  thej 
are  embraced  within  the  class,  and 
demand  the  enforcement  of  the 
power.  Id. 

PRACTICE. 

1.  While  a  judgment  may  determine 
the  ultimate  rights  of  defendants, 
as  between  themselves,  where  their 
interests  in  the  subject-matter  of 
the  action  are  conflicting,  such  a 
determination  may  not  be  required 
or  rendered  in  favor  of  one  of  the 
defendants,  unless  he  has  not  only 
demanded  it  in  his  answer,  but  has 
served  a  copy  thereof  upon  the  at- 
torney of  each  defendant  to  be 
affected  b^  the  determination^ 
appearing  m  the  action  and  per- 
sonally upon  each  defendant  so 
affected  who  has  not  appeared. 
(Code  Civ.  Pro.  §  621.)  (ktrander 
y.  Hart.  406 
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2.  An  omission  to  find  facts  claimed 
by  the  unsuccessful  party  to  a  suit 
to  be  warranted  by  tlie  evidence, 
can  only  be  taken  advantage  of  bv 
an  exception  to  a  refusal  to  so  find, 
upon  request  duly  made  as  re- 
quired by  the  Code  of  Civil  Pro- 
cedure (§§  W3,  1023).  Id, 

8.  Although  a  finding  of  fact  by  a 
referee  is  wholly  unsustained  by 
evidence,  if  not  excepted  to,  no 
legal  question  is  presented  which 
the  court  may  pass  upon.  Daniels 
V.  Smith.  696 

4.  An  exception  in  terms  to  the 
referee's  conclusion  of  law  cannot 
avail  the  party  excepting,  if  such 
conclusion  was  required  bv  the 
findings  of  fact  on  which  it  was 
based.  Id. 

5.  Upon  a  trial  before  a  referee  de- 
fendant presented  reouests  to  find, 
which  were  refused.  He  thereupon 
excepted  as  follows:  Defenchint 
separately  excepts  **tothe  refusal 
of  the  referee  to  find  each  of  the 
several  seventeen  conclusions  sub- 
mitted to  the  referee  by  the  said 
defendant  so  far  as  the  referee's 
conclusions  are  not  in  conformity 
therewith."  Ildd,  that  such  ex- 
ception was  not  sufficiently  definite 
and  specific  to  present  a  question 
for  review.  Id. 

See  Appeal. 
Pleading. 
Trial. 


PRESS. 

As  to  liability  of  telegrwph  com- 

panp  on  contract  for  transmittirig 
press  rejk/rts  to  Tiewspapers. 

See  Qoodsell  v.  W.  U.  T.  Go.        430 


PRESUMPTION. 

1.  The  existence  of  the  right  of  an 
owner  of  a  lot  abutting  on  a  pub- 
lic street  in  a  city  to  use  and  enjoy 
the  light,  air  and  access  afforded 
by  the  street,  as  an  appurtenance 
or  his  lot  and  property  is  pre- 
sumed.   Uugh£s  V.  Met.  E.  R.  Co. 

14 

2.  It  seems,  the  presumption  may  be 
rebutted   by   showing    that  the 


rights  have  been  parted  with  in 
any  of  the  modes  by  which  incor- 
poreal hereditaments  may  be  trans- 
ferred, surrendered  or  lost.        It, 

3.  The  burden  of  rebutting  such 
presumption,  however,  is  on  the 
party  who  claims  to  have  acquired 
such  right.  Id, 

4.  It  stems,  that  under  the  provisions 
of  the  act  of  1842  (Chap.  306.  Laws 
of  1842),  requiring  the  secretary  of 
state  when  an  ac;t  as  publisheil  in 
the  session  laws  is  certified  "a» 
having  been  passed  by  the  assent 
of  two-thirds  of  the  members 
elected  to  each  house  "  to  stat-e  in 
connection  with  it  as  published  in 
the  session  laws  that  it  was  passed 
*'by  a  two-thirds  vote,"  and  that 
this  statement  shall  be  presumptive 
evidence  that  the  bill  was  certified 
as  having  been  so  passed,  the  pre- 
sumption thus  created  may  be 
overcome  by  the  production  of  the 
original  certificate  showing  it  was 
not  so  passed.  Bumsey  v.  JV.  Y. 
dt  N.  E.  R.  R.  Co.  8a 

5.  But  while  under  the  Revised 
Statutes  (1  R.  S.  156,  §  3),  no  act 
shall  be  deemed  to  have  been  passed 
by  a  two-thirds  vote  unless  so  cer- 
tified by  the  presiding  officer  of 
each  house,  a  defective  certificate 
which  fails  to  state  either  way.  i.  c, 
as  to  whether  or  not  the  act  was 
passed  by  a  two-thirds  vote,  is  not 
conclusive  to  overcome  the  pre- 
sumption created  by  the  statement 
of  the  secretary  m  the  session 
laws.  Id. 

6.  While  to  entitle  a  principal  to  re- 
cover money  wrongfullv  paid  by 
his  agent  upon  a  debt  of  the  latter, 
he  must  show  that  the  creditor 
knew  that  the  agent  was  acting 
in  violation  of  his  authority, 
knowledge  that  the  monev  w^as 
held  by  him  as  agent  is  sufficient 
to  establish  this  prima  facte,  as 
the  legal  presumption  is  that  an 
agent  has  no  authority  to  dispose 
of  the  property  of  his  principal 
in  payment  of  his  own  debt. 
Gerard  v.  McCormick.  261 

7.  Where  a  vault  has  been  con- 
structed, with  knowledge  of  the 
city  officials,  under  the  sidewalk 
of  a  city  street,  in  front  of  a  block 
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erected  and  used  for  business  pur- 
poses, and  had  been  used  for  nine 
years,  held,  consent  to  its  construc- 
tion was  to  be  inferred  from  the 
acquiescence  of  tlie  city  officials 
having  charge  of  the  street  and 
power  to  give  sucli  consent.  Bab- 
cage  v.  Paicers.  281 

8.  No  presumption  can  be  indulged 
in  that  a  defendant  has  failed  in 
his  duty  or  omitted  to  perform  his 
contract  obligation.  Lent  v.  i\r, 
r.  &  M(m.  R,  Co,  504 

9.  The  mere  failure  of  an  insurance 
company  to  respond  to  an  applica- 
tion for  insurance  does  not  raise 
an  inference  that  it  has  accepted 
it  and  insured  the  risk.  More  v. 
jyr   r.  B,  F.  Ins.  Co.  537 

W?ien  intent  to  tjoaite  fraud 

may  not  be  presumed. 

See  Pryor  v.  Foster.  171 

PRINCIPAL  AND  AGENT. 

1.  When  an  agent,  authorized  to 
lend  moneys  of  his  principal  but 
not  to  take  usury,  lends  such 
moneys  at  a  usurious  rate,  and 
both  the  sum  lent  and  the  usury 
exacted  are  secured  by  the  same 
obligation,  which  the  principal, 
knowing  that  it  is  for  a  larger 
amount  than  the  sum  loaned,  with- 
.  out  explanation  accepts  and  has  the 
benefit  of,  it  is  an  adoption  and 
ratification  bv  him  of  the  act  of 
the  agent,  and  neither  the  principal 
nor  his  assignees  can  enforce  the 
obligation.      Eliven    v.   Lydecker. 

102 

S.  The  power  of  an  agent  to  create 
rights  by  contract  for  his  principal 
includes  an  implied  duty  on  his 
part  to  observe  and  not  defeat  or  de- 
stroy those  rights.  Am.  8.  B.  Ins. 
Co.  v.  Anderson.  134 

9.  Plaintiff,  an  insurance  company, 
entered  into  a  contract  with  de- 
fendants to  act  as  its  agents  in 
procuring  insurance,  and  agreed  to 
pay  them  thirty  per  per  cent  of  the 
premiums  received  on  the  policies 
obtained.  Defendants  induced  H.& 
Co.  to  take  out  policies  in  plaintiff's 
company,  and  they  were  paid  their 
percentage  on  the  premiums.  Be- 
fore these  policies  expired,  defend- 


ants' contract  with  plaintiff  camo 
to  an  end,  and  H.  &  Co.,  having 
been  induced  by  defendants  to  in- 
sure in  another  company  for  which 
they  had  become  agents,  requested 
plaintiff  to  cancel  their  policies, 
which  it  did,  and  as  provided  by 
said  policies  returned  to  H.  &  Co. 
the  premium  unearned.  Held,  that 
plaintiff  was  entitled  to  recover  of 
defendants  the  percentage  received 
by  them  upon  the  amount  of  pre- 
miums so  refunded;  that  although 
defendants'  agency  had  ceased, 
they  were  not  at  liberty  to  defeat 
the  purpose  or  duration  of  the  con* 
tracts  of  insurance  to  the  preiHdice 
of  plaintiff,  and  retain  all  the 
fruits  thereof  received  by  them. 

Id, 

4.  It  seems  a  director  of  an  insurance 
company,  or  a  member  of  its  execu- 
tive committee  has  no  right  to  ap- 
prove of  his  own  application  for  a 

Solicy  in  such  company.     Pratt  v. 
I  IL  M.  F.  Ins,  Co.  206 

5.  An  officer  of  such  a  company, 
however,  is  not  debarred  from  mak- 
ing application  for  insurance,  and 
if  liis  application  is  accepted  by 
another  officer  having  authority 
to  accept  applications,  the  com- 
pany is  bound.  Id. 

6.  The  officers  of  a  corporation  or- 
ganized under  the  act  providing 
"for  the  formation  of  county  co- 
operative insurance  companies " 
(Chap.  362,  Laws  of  1880,  amended 
by  chap.  171,  Laws  of  1881),  have 
the  same  power  to  waive  defects 
or  ratify  invalid  policies  as  officers 
in  a  stock  insurance  company.  Id, 

7.  While  to  entitle  a  principal  to  re- 
cover money  wrongfully  paid  by 
his  agent  upon  a  debt  of  the  latter, 
he  must  show  that  the  creditor 
knew  that  the  agent  was  acting  in 
violation  of  his  authority,  knowl- 
edge that  the  money  was  held  by 
him  as  agent  is  sufficient  to  estab- 
lish this  prima  faci^,  as  the  legal 
presumption  is  that  an  agent  has 
no  authority  to  dispose  of  the  prop- 
erty of  his  principal  in  payment  of 
his  own  debt.  Gerard  v.  McCor- 
mick.  261 

8.  One,  therefore,  who  receives  such 
payment,  with  knowledge  that  the 
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money  was  held  by  his  debtor  as 
agent,  does  so  at  his  peril,  and  to 
defeat  a  recovery  must  show  au- 
thority in  the  agent  to  so  dispose 
of  the  money.  Id. 

9.  B. ,  as  the  agent  of  plaintiffs,  had 
charge  of  certain  premises  known 
as  "  Glass  Buikiings; "  he  deposited 
the  rents  collected  to  the  credit  of 
a  bank  account  kept  in  his  name 
as  "Agent  Glass  Buildings."  In 
payment  of  a  debt  which  B.  owed 
defendant,  as  cx)llatenil  for  whicli 
the  latter  held  certain  securities. 
he  received  a  check  on  the  bank 
signed  by  B.,  with  the  words 
'^gt.  Glass  Buildings  "  following 
his  signature,  and  on  receipt  sur- 
rendered the  securities.  The  check 
was  paid  by  the  bank  and  charged 
to  said  account.  B.  had  no  author- 
ity to  so  use  the  fund.  ■  In  an  ac- 
tion to  recover  the  amount  thereof, 
there  was  no  evidence  tending  to 
raise  any  question  as  to  defendant's 
good  faith,  except  such  receipt  of 
the  check.  Held,  that  the  form  of 
the  check  was  suflicient  to  indi- 
cate to  defendant  the  existence  of 
an  agency,  and  to  put  him  on  in- 
quiry as  to  the  agent's  authority 
to  so  use  the  money;  and  so,  that 
a  refusal  to  nonsuit  and  a  submis- 
sion of  the  case  to  the  jury,  was 
proper.  '     Id. 

10.  The  power  of  a  ship's  husband, 
as  such,  and  in  the  absence  of  any 
special  authority  to  bind  the  own- 
ers of  the  ship  by  his  contracts, 
relates  only  to  the  present  or 
future  use  of  the  ship;  it  is  based 
on  present  and  pressing  necessity. 
Chatie  v.  McLean.  529 

11.  Where,  therefore,  in  an  action 
against  the  owners  of  a  vessel  to 
recover  an  alleged  loan  to  the 
ship's  husband  for  the  use  of  the 
vessel,  it  appeared  that  the  loan 
was  made  when  the  vessel  was  out 
of  commission,  and  that  the  money 
was  borrowed  and  used  in  paying 
a  debt  contracted  three  years  be- 
fore for  supplies  furnished  the 
vessel,  ?teld,  defendants  were  not 
liable.  Id. 

12.  Also  lield,  that  a  ship's  master 
has  no  authority  to  borrow  money 
at  the  charge  of  the  owners  to  pay 
such  an  indebtedness.  Id. 


13.  In  an  action  upon  an  aHeged 
parol  contract  of  insurance  it  ap- 
peared that  S.,  the  general  agent 
nf  defendant,  sent  blank  applica- 
tions to  N. ,  with  instructions  that 
in  case  he  secured  business  for  de- 
fendant to  till  out  an  application 
and  forward  to  him  (8,).  N.,  on 
May  twelfth,  as  a  result  of  nego- 
tiations with  plaintiffs,  filled  out 
an  application  and  forwarded  it  to 
S.  Plaintiflfs  were  informed  by  N. 
that  he  could  not  issue  a  policy, 
and  before  one  could  be  issued  the 
application  would  have  to  be  ap- 
proved bv  some  other  person.  8., 
on  receiving  the  application, 
wrote  to  N.  that  the  risk  beine 
special  he  did  not  wish  to  write  u 
without  submitting  it  to  the  com- 
pany. On  the  same  day  8.  wrote 
defendant,  stating  the  application 
and  the  nature  of  the  risk.  De- 
fendant, on  receipt,  imm^iately 
replied  rejecting  the  application. 
Of  this  action  8.  neglected  to 
notify  plaintiffs  or  N.  Plaintiffs, 
on  May  thirtieth,  sent  a  check  to 
N.  for  the  premium  agreed  upon, 
which  the  latter  received,  but  did 
not  remit  to  8.  or  defendant,  and 
it  did  not  appear  they  had  any 
knowledge  of  the  payment.  A 
day  or  two  thereafter  N.  told 
plaintiffs  that  he  had  heard  noth- 
ing from  the  company,  and  conse- 
quently it  was  all  right,  and  they 
would  get  the  policy  in  a  day  or 
two.  The  property  was  destroyed 
by  fire  on  June  sixth.  Held,  that 
defendant  was  not  liable;  that  N., 
having  to  plaintiff's  knowledge  no 
authority  to  contract,  could  not 
bind  defendant  by  acceptance  of 
the  premium  or  by  his  conclusion 
drawn  from  its  failure  to  report 
its  action  upon  the  application. 
More  V.  N.  t.  B.  F.  Ins.  Co.    537 


PRINCIPAL  AND  8URETY. 

1.  Under  the  provisions  of  the  act  of 
law  (Chap.  295,  Laws  of  1^50) 
and  the  similar  provision  of  the 
Code  of  Civil  Procedure  (S  1380) 
providing  that  after  one  year  from 
the  death  of  a  party  against  whom 
in  his  lifetime  a  final  money  judg- 
ment had  been  rendered,  the  same 
"may  be  enforced  by  execution 
against  any  property  upon  which 
it  is  a  lien,"  with  like  effect  as  if 
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the  judgment  debtor  was  still 
living,  no  distinction  is  made  be- 
tween judgments  upon  sole,  joint, 
or  joint  and  several  contracts,  and 
the  land  of  a  deceased  surety, 
against  whom,  as  suretv,  a  judg- 
ment has  been  recovered,  and  has 
become  a  lien  upon  said  land  in  his 
life-time,  is  not  excepted  and  is  not 
relieved  from  the  lien  by  his  death. 
Baskin  v.  Huntington.  313 

2.  Where,  therefore,  prior  to  the 
death  of  one  of  the  makers  of  a 
joint  and  several  promissory  note, 
who  executed  it  as  surety,  judg- 
ment had  been  recovered  against 
him  thereon,  and  had  become  a 
lien  upon  his  real  estate,  held,  that 
the  lien  of  the  judgment  was  not 
discharged  by  his  death,  and  was 
enforceable  by  execution  issued  as 
prescribed  by  the  CJode  of  Civil 
Procedure  (§§  1379,  1880,  1391); 
and  this,  although  the  judgment 
was  recovered  and  the  surety  died 
before  the  going  into  effect  of  the 
provision  of  the  Code  (§  758,  as 
amended  in  1877)  declaring  that 
the  estate  of  a  person  jointly  liable 
with  others  upon  contract  shall 
not  be  discharged  by  his  death. 

Id. 


When  cwJiier  of  bank  mtmj)- 


propriated  gecunties  pledged  as  colUit 
eral  for  a  note  discounted  by  bank 
indorsed  by  hi?n,  Itetd,  that  tlte  bring- 
ing of  aetion  and  recowry  of  judgment 
on  note  was  not  waiver  of  right  to  su^ 
the  sureties  on  bond  given  by  him,  con- 
ditioned for  the  faithfnl  discharge  of 
his  duty;  th<U  the  two  remedies  were 
not  inconsistent,  but  concurrent. 
See  W.  N.  Bank  v.  Birch.  221 


PRIVATE  WAY. 

1.  A  right  of  way,  which  is  reserved, 
but  not  specifically  defined  in  a 
conveyance,  need  only  be  such  as 
is  reasonably  necessary  and  con- 
venient for  the  purpose  for  which 
it  was  created.     Grafton  v.  Moir. 

465 

2.  In  an  action  to  restrain  defendant 
from  obstructing  an  allev-way,  the 
following  facts  appeared:  D.,  who 
owned  a  parcel  of  land  on  the 
comer  of  two  streets  in  New  York 
city,   built   thereon   four   houses  I 


fronting  on  one  of  the  streets,  with 
a  stable  in  the  rear  of  each,  leav- 
ing an  alley-way  which  afforded 
access  from  the  side  street  to  the 
stables.  D.  subsequently  con- 
veyed the  corner  lot  to  defendant, 
reserving  **the  right  of  way 
through  and  over  the  carriage  or 
alley-way  "  to  the  three  stables  on 
the  other  lots  "  as  long  as  the  said 
three  stables  shall  be  occupied  as 
private  stables.''  The  third  lot 
was  conveyed  to  plaintiff.  De- 
fendant built  over  the  allej'-way  a 
brick  building,  resting  on  iron 
girders,  supported  by  walls  on 
either  side.  The  trial  court  found 
that  the  carriage-way  was  left  as 
convenient,  in  regard  to  breadth, 
for  egress  and  ingress  of  vehicles 
as  it  was  before  the  changes  were 
made;  that  it  did  not  appear  that 
such  egress  and  ingress  had  been 
in  any  respect  interfered  with  or 
rendered  less  commodious,  and 
that  the  alley,  as  it  now  exists, 
has  suflScient  light  and  air  for  all 
purposes  of  egress  and  ingress. 
The  complaint  was  dismissed. 
Held,  no  error;  that  defendant's 
deed  vested  in  him  all  the  rights 
of  absolute  ownership,  except  as 
restricted  by  the  reservation;  that, 
under  the  reservation,  plaintiff 
had  no  right  to  claim  that  the 
whole  alley-way  should  be  left 
open  for  his  use,  or  to  furnisli 
light  and  air  to  his  stable,  but 
only  so  much  thereof  as  would 
afford  convenient  access  to  his 
stable  in  the  usual  way,  and  aa 
would  furnish  light  and  air  needed 
for  the  reasonable  enjoyment  of 
the  way.  Id. 

One  C.  being  the  owner  of  cer- 
tain premises  upon  which  was  & 
lane  or  driveway  sixteen  feet  in 
width,  running  east  from  a  street, 
upon  the  south  side  of  which  lane 
was  a  store  with  a  hatchway,  giv- 
ing access  to  the  cellar  which  pro- 
jected into  the  lane  about  fiwe  feet, 
sold  and  conveyed  by  full  cove- 
nant deed  to  B.,  "his  heirs  and 
assigns,"  that  portion  of  the  prem- 
ises north  of  the  lane,  *'also  a 
right  of  way  the  whole  length  of 
the  south  line"  of  the  premises 
conveyed,  "between  said  south 
line  and  a  line  drawn  parallel  with 
the  north  side  of  the  store  ♦  ♦  ♦ 
to  be  used  by  the  grantee  in  com- 
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mon  with  the  grantor,  said  lane 
not  to  be  encumbered  or  built 
upon  by  either  party."  0.  subse- 
"^quently  sold  and  conveyetl  the  re- 
maining portion  of  said  premises, 
reserving  the  right  of  way  between 
the  store  and  B  s  south  hne,  to  be 
used  mutually  by  the  grantee  and 
B. .  "  their  heirs  or  assigns  respect-  [ 
ivcly."  Defendant  having  ac- 
quired title  to  the  south  portion, 
erected  a  building  thereon  which 
occupied  over  four  feet  of  the  lane. 
In  an  action  brought  by  plaintiff, 
who  had  acquir^  title  to  the 
north  portion,  to  compel  the  re- 
moval of  that  part  of  the  building 
which  encroached  upon  the  way, 
evidence  was  introduced  which, 
considered  with  the  deed,  author- 
ized the  finding,  and  the  court 
found  it  was  nie  intent  of  the 
parties  to  the  deed  first  mentioned 
that  the  rieht  of  way  should  em- 
brace the  wnole  sixteen  feet.  Held, 
that  the  covenant  that  the  lane 
"was  not  to  be  encumbered  or 
built  upon  by  either  party,"  wa6 
one  running  with  the  land;  that 
the  words  "either  party"  were 
not  used  in  a  restrictive  sense,  but 
as  including  all  persons  whom  the 
party  undertook  to  represent  and 
hind  with  himself,  that  is  "his 
heirs,  executors,  administrators 
and  assigns; "  and  that,  therefore, 
plaintiiT  was  entitled  to  the  relief 
sought.    Better  v.  Beard,         549 


PROMISE. 

See  Contract. 

PUBLIC  INSTRUCTION. 
See  Common  Schools. 

QUARANTINE.  • 

1.  Under  the  Quarantine  Law  of 
this  state  (Chap.  858,  Laws  of 
1868,  as  amended  by  chap.  592, 
Laws  of  1865),  and  the  United 
States  Statutes  (§§  4792,  4793), 
the  health  officer  of  the  port  of 
New  York  is  clothed  with  power 
to  use  means  to  protect  the  public 
against    contagia    from    infected 
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vessels  and  cargoes  arriving  at  that 
port.     LockbMod  v.  BartUU,      340 

2.  Under  the  provisions  of  the  Quar- 
antine Act  (Cliap.  858,  Laws  of 
1863,  as  amended  by  chap.  592, 
Laws  of  1865),  which  declares  that 
"  whenever  any  expense  shall  be 
incurred  by  the  health  officer,  or 
whenever  any  services  shall  be 
rendered  by  him  or  his  employes 
in  the  discnarge  of  the  duties  im- 
posed upon  him  by  law  in  relation 
to  vessels,  merchandise  *  ♦  ♦ 
under  quarantine,  such  expense 
and  services  shall  be  paid  for,  by 
the  master  of  the  vessels  "  to  the 
health  officer,  and  shall  be  a  lien 
on  the  vessels,  merchandise,  etc., 
such  cliarges  can  only  be  incurred 
through  the  official  action  or  in 
execution  of  the  orders,  of  the 
health  officer,  and  are  subject  to 
his  control;  to  create  the  lien,  his 
official  sanction  and  responsibility 
are  essential.  /a. 

3.  In  an  action  to  recover  damages 
for  the  alleged  unlawful  taking 
and  detention  of  certain  cargoes  of 
rags  imported  by  plaintiffs,  it  ap- 
peared that  the  warehouse  of  the 
defendants,  who  composed  the 
firm  of  B.  &  Co.,  had,  under  the 
advice  and  with  the  approval  of 
the  health  officer  of  the  port  of 
New  York  and  of  the  health  com- 
missioner of  Brooklyn,  been  desig- 
nated by  the  secretary  of  the 
treasury  as  a  warehouse  for  the 
storage  and  disinfection  of  im- 
ported rags.  Bobbins'  Reef  had 
also  been  designated  as  another 
place  for  disinfection.  In  pursu- 
ance of  this  authority  the  collector 
sent  one  cargo  of  the  rags  for  dis- 
infection to  the  warehouse  of  B. 
&  Co.,  and  another  to  Bobbins' 
Reef.  Held,  that  what  was  done 
in  transferring  the  rags  from  the 
vessels  to  the  selected  warehouses 
was  within  the  power  of  the  health 
officer,  and  so  that  the  charges  for 
lighterage  paid,  in  accordance 
with  the  custom,  by  B.  &  Co.  on 
the  rags  sent  to  their  warehouse, 
and  the  usual  charges  for  storage 
for  the  time  the  goods  properly 
remained  in  said  warehouse  were 
a  lien  upon  the  rags.  Jd. 

4.  The  quarantine  regulations  pro- 
mulgated   by  the   health    officer 
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eontained  a  provision  to  the  effect 
that  a  vessel  with  rags  from 
healthy  ports  would  be  required 
to  furnish  satisfactory  evidence 
that  the  rags  were  gathered  in  dis- 
tricts where  no  suspicion  of  cholera 
existed;  in  default  of  which  the 
cargo  would  be  subject  to  the 
regulation  applicable  to  rags  from 
an  infected  port..  The  evidence 
re<j[uired  was  an  affidavit  of  the 
shipper,  and  the  certificate  of  the 
United  States  consul  at  the  port 
of  shipment  **  that  the  person 
making  the  affidavit  is  a  man  of 
good  chanacter  and  entitled  to 
eredit. "  The  rags  in  question 
came  from  a  healthy  port.  There 
was  an  affidavit  of  the  shipper,  as 
required,  but  the  consular  certifi- 
cate did  not  contain  the  statement 
required  as  to  the  character  of  the 
affiant.  Held,  that  the  proof  was 
defective  and  the  rags  were  prop- 
erly held  subject  to  said  regulation. 

Id. 

5.  A  company  had  established  dis- 
infecting works  at  Robbins*  lieef 
and  was  employed  by  the  health 
officer  to  perform  that  work.  The 
lighterage  charges  on  the  cargo 
delivered  there  were  paid  by  S. 
&  Co.  The  rags  delivered  to  that 
firm  were  disinfected  by  it,  the 
work  being  done  without  any  em- 
ployment or  direction  of  the  health 
officer,  and  without  approval  by 
him  of  the  work  or  the  charge 
therefor.  Said  firm  refused  to 
deliver  the  rags  in  its  warehouse 
to  plaintiffs  unless  the  bills  for 
lighterage  and  disinfection  were 
paid.  They  were  paid  by  plain- 
tiffs under  protest,  and  the  rags 
were  thereupon  delivered  to  them. 
Held,  that  the  charges  for  disin- 
fection were  not  brought  within 
the  statute,  as  they  had  not  the 
official  sanction  of  the  health  of- 
ficer; and  so,  that  B.  &  Co.  had  no 
lien  therefor,  and  so  far  as  defend- 
ants required  the  payment  of 
those  charges  as  a  condition  of 
delivery,  they  were  chargeable 
with  duress  of  property  and  plain- 
tiffs were  entitled  to  recover  back 
the  same.  Id. 

6.  S.,  the  health  officer  was  made  a 
party  defendant,  the  complaint 
charging  a  conspiracy  between 
him  and  the  other  defendants  for 


the  purpose  of  enabling  them  to 
create  the  charges  and  assert  the 
lien.  The  jury  failed  to  agree 
upon  a  veroict  as  to  S.,  but  ren- 
dered a  verdict  against  the  other 
defendants,  which  plaintiffs  con- 
sented to  and  did  accept.  It  was 
claimed  that  the  verdict  was  in- 
effectual to  sustain  a  judgment 
against  the  defendants  other  than 
S.  Beld,  untenable;  that  the 
char^  of  conspiracy  was  not  nec- 
essai'ily  a  controlling  element  and 
did  Eot  require  a  verdict  for  or 
against  all  of  the  defendants 
jointly;  that  plaintiffs  having  ac- 
cepted the  verdict  there  was  no 
further  support  for  the  action 
against  &.,  and  as  the  action  was 
in  tort  a  verdict  against  the  other 
defendants  was  proper.  Id, 


QUESTIONS  OP  LAW  AND 
PACT. 

Upon  the  trial  of  an  issue  of  fact  by 
a  referee  or  by  the  court  without 
a  jury,  a  refusal  to  make  any  find- 
ing whatever  upon  a  question  of 
fact,  where  a  request  to  find  is 
seasonably  made  by  either  party, 
or  a  finding  without  any  evidence 
tending  to  sustain  it,  is  a  ruling 
upon  a  question  of  law.  (Code 
Civ  Pro.  g  9«3.)  Van  Bokkelen  v. 
RnrdelL  141 


When  in  actum  upon  pmrnu- 


9ory  note  brought  by  a  tran^eree,  the 
maker  Bhott$  it  ffioe  obtained  by  fraud, 
and  the  plaintiff  seeks  to  estaSluh  by 
hie  own  testimony  that  he  is  a  bona 
fide  purchaser,  although  his  testimony 
is  undisputed,  the  question  is  for  the 
jury,  and  a  direction  of  a  verdict  in 
his  fawr  is  error. 
See  Joy  v.  Defendorf.  6 

W/ien  question  as  to  whether  one 

sought  to  be  charged  as  trustee  of  a 
manufacturing  corporation,  because 
of  failure  to  file  amended  report,  is 
one  of  fact,  and  so  not  reviewable  here. 

See  F.  Hat.  Bank  v.  Lamon.     8M 

When   question    of   negUgenee 

one  of  fact. 
See  Morrison  v.  B.  db  S.  A.  R.  R. 

Co.  lee 

Keajie  v.  Village  of  Waterford. 

188 
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Wli£n    question  of  mgligtnce 

cne  of  latt. 

See  DeVau  v.  P,  A  X,  T.  C.  dk  B. 

R.  Co.  632 

Ajp'es  V.  Village  of  Jlammond^- 

port.  665 

Scott  V.  P.  a.  n.  Co.  679 

Beickelv.  If.  Y.  C,  d  K  R.  R. 

R,  Co,  682 


RAILROAD    CORPORATIONS. 

1.  In  an  action  to  recover  damages 
for  injuries  to  plaintiff's  property 
abuttinjf  on  a  public  street  in  New 
York  city,  the  fee  of  which  is  in 
the  city,  arising  from  the  building 
and  maintaining  of  defendants' 
elevated  road  in  said  street,  the 
following  facts  appeared:  The 
construction  of  said  road  was  com- 
menced in  July,  1878.  The  prem- 
ises were  then  owned  by  E.,  who, 
in  December  of  that  year,  sold  and 
conveyed  them,  and  to  his  title 
plaintiff  claimed  to  have  succeeded 
m  November,  1881.  Defendants, 
upon  cross-examination  of  one  of 
the  grantees  of  E. ,  drew  forth  evi- 
dence to  the  effect  that  they 
bought  and  owned  the  lot;  that 
the  other  grantees  conveyed  to  him, 
and  that  he  became  the  sole  owner. 
Defendants  also,  for  the  purpose 
of  showing  a  lien  on  the  premises, 
introduced  in  evidence  a  mortgage 
thereon  executed  by  E. ,  and  proved 
that  he  purchased  it  in  1878.  De- 
fendants raised  no  question  on  the 
trial  as  to  plaintiff's  title,  and  re- 
quested no  finding  that  she  had  no 
title,  or  that  title  was  in  another, 
but  excepted  to  a  finding  of  title 
in  plaintiff.  ^^^<f,  untenable;  that 
it  could  not  be  held  the  finding 
had  no  evidence  to  sustain  it. 
Bitghes  v.  Met,  E,  R.  Co,  14 

2.  For  the  purpose  of  rebutting  the 
presumption  that  plaintiff  owned 
the  easements  in  the  street,  de- 
fendants proved  that  before  she 
acquired  title  said  easements  had 
been  interfered  with  substantially 
to  the  same  extent  as  when  the 
action  was  brought.  They  also 
proved  that  proceedings  had  been 
instituted  to  acquire  from  plain- 
tiff the  right  to  maintain  and 
operate  the  road  in  front  of  her 
premises,  and  the  court  found  that 
in  such  proceedings  plaintiff  had 


been  duly  served  and  brought  into 
court,  and  that  they  were  still 
pending.  Neldy  that  the  defend- 
ants' evidence  amounted  to  an  ad- 
mission that  they  occupied  the 
street  in  subordination  to  plaintiff's 
right  to  compensation.  Id. 

3.  Also  held,  that  plaintiff  was  enti- 
tled to  recover  a  sum  awarded  for 
damages  to  the  fee,  as  a  condition 
of  defendants  being  allowed  to 
continue  the  construction  and  op- 
eration  of  its  road.  la, 

4.  The  provisions  of  the  General 
Railroad  Act  of  1890  (Chap.  565, 
Laws  of  1890),  authorizing  a  rail- 
road corporation  to  construct  its 
road  across  or  along  any  stream  or 
water-course  and  removing  the  ex- 
ception in  the  similar  provision  of 
the  act  of  1850  (Chap.  140,  Laws 
of  1850).  of  the  right  to  obstruct 
any  navigable  stream  or  lake,  has 
no  effect  upon  a  patent  for  lands 
under  the  waters  of  a  navigable 
stream  issued  by  the  state  prior  to 
the  passage  of  said  act  of  1850,- 
and  so  does  not  divest  the  patentee 
of  any  rights  acquired  under  his 
patent.  Rumsey  v.  H,  T,  A  N.  E. 
KR,  Co.  88 

5.  In  an  action  to  recover  damages 
for  iniuries  to  plaintiff's  premises, 
caused  by  the  construction  and 
maintenance  of  an  elevated  rail- 
road on  a  street  in  front  thereof, 
it  appeared  that  the  premises  in 
question  extended  from  said  street 
to  another  street  in  the  rear,  and 
were  covered  by  a  single  brick 
building.  Formerly  it  consisted 
of  two  lots,  having  different  own- 
ers; they  were  conveyed  to  one 
person  in  1825,  before  defendants' 
road  was  authorized  to  be  built, 
and  since  then  have  been  conveyed 
and  occupied  as  one  lot.  There 
was  no  evidence  that  portions  of 
the  premises  fronting  on  each 
street  were  occupied  separately. 
Held,  that  plaintiff  was,  as  abut- 
ting owner,  entitled  to  recover  his 
damages  for  injuries  to  the  whole 
premises  considered  as  a  single 
lot;  that  while  the  fact  that  the 
premises  were  accessible  to  per- 
sons, property,  light  and  air  from 
both  streets  was  important  as 
bearing  on  the  extent  of  the  inju- 
ries, it  did  not  preclude  the  recov- 
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ery  of  any  damages  for  injuries  to 
that  portion  on  another  street. 
Stewm  V.  N,  T.  E.  B.  R.  Co.     95 

6.  Under  the  act  of  1880  (Chap.  147. 
Laws  of  1880),  which  permitted 
the  defendant  to  agree  with  com- 
missioners appointed  by  the  act  on 
behalf  of  the  city  of  Rochester, 
upon  a  plan  to  elevate  its  tracks 
along  and  across  the  city  streets 
and  to  close  up  streets,  etc.,  a  por- 
tion of  a  street  upon  which  plain- 
tiff's premises  abutted  was  discon- 
tinued and  defendant  having 
previously  obtained  title  to  the  fee 
of  the  street,  erected  thereon  an 
embankment  about  fourteen  feet 
high,  upon  which  it  laid  its  tracks, 
leaving  a  space  between  it  and  said 
premises  so  narrow  as  not  to  admit 
of  the  approach  of  a  team  and  car- 
riage to  them.  Plaintiffs  premises 
were  used  and  occupied  as  a  hotel 
and  boardinsrhouse.  In  an  action 
to  recover  damages,  upon  these 
facts  appearing,  the  court  directed 
a  verdict  for  the  defendant.  Held, 
error;  that  the  plaintiff  established 
a  rieht  to  recover,  and  the  question 
of  damages  i^ould  have  been  sub- 
mitted to  the  jury.  Egerer  v.  N,  T. 
(7.  4b  H,  R.  R.  R.  Go.  108 

7.  The  provision  of  the  General  Rail- 
road Act  (§  44,  chap.  140,  Laws  of 
1850),  requiring  corporations  or- 
ganized tnereunderto  "erect  and 
maintain  fences  on  the  sides  of 
their  road  ♦  *  ♦  with  openings 
or  gates  or  bars  therein,  and  farm 
crossings  of  the  road  for  the  use  of 
the  proprietors  of  lands  adjoining 
such  railroad,"  was  designed  to 
compel  such  corporations  to  con- 
struct and  maintain  such  crossings 
over  their  lines  as  are  necessary  to 
enable  owners,  having  land  abut- 
ting on  either  or  both  sides  of  the 
roed,  to  reach  and  work  their  prop- 
erties. B.,  8.  dh  C.  Co,  V.  i>.,  i.  <£ 
TT.  R,  R.  Co.  152 

8.  The  statute  does  not  limit  the  right 
of  adjoining  owners  to  crossings 
solely  for  agricultural  purposes, 
but  they  may  be  ordered  to  enable 
owners  to  remove  the  natural  pro- 
ducts of  the  land,  or  stone,  min- 
erals, etc.,  therefrom.  Id. 

9.  Kor  is  the  right  limited  to  a  pro- 
prietor, a  strip  of  whose  land  has 


been  taken  for  the  road,  leaving 
remaining  portions  adjoining  such 
strip  on  both  sides.  id. 

10.  While  the  provision  of  the  act  of 
1864  (§  2,  chap.  582,  Laws  of  1864), 
requirmg  the  lessee  of  a  railroad 
to  "maintain  fences  on  the  sides 
of  the  road  so  leased  ♦  ♦  • 
with  openings  or  gates  or  bars 
therein  at  the  farm  crossings  of 
such  railroad,  for  the  use  of  the 
proprietors  of  the  lands  adjoining^ 
such  railroads,"  does  not  expressly 
require  such  lessee  to  build  and 
maintain  farm  crossings,  yet  it  is 
the  dutj^  of  such  a  lessee  in  posses- 
sion, with  power  to  make  repairs 
and  additions,  to  construct  neces- 
sary farm  crossings.  Id, 

11.  This  obligation  is  not  confined 
to  domestic  corporations  or  those 
organized  under  the  General  Rail- 
road Act,  but  applies  to  a  foreign 
corporation  which,  under  author- 
ity given  to  it  by  statute,  has 
leased  and  is  operating  a  road  in 
this  state,  and  nas  covenanted  by 
its  lease  to  i>erform  all  things  in 
connection  with  the  road  whicn  the 
lessor  might  be  required  to  per- 
form. Id, 

12.  Where,  therefore,  defendant,  a 
corporation  organised  in  another 
state,  having  been  authorized  by 
statute  (Chap.  244,  Laws  of  1855) 
to  contract  with  corporations  in 
this  state  and  to  sue  and  be  sued 
in  its  courts,  leased  the  road  of  a 
railroad  corporation  of  this  state, 
the  lease  containing  a  provision  re- 

?[uiring  the  lessor  "  to  do  and  i^r- 
orm  all  acts  and  things*'  which 
the  lessor ' '  would  be  bound  by  law 
to  do  and  perform  "  had  the  lease 
not  been  made,  ?tdd,  that  the  duty 
of  constructing  farm  crossings,  in 
the  cases  prescribed,  was  imposed 
upon  it.  Id. 

13.  Plaintiff  is  the  owner  of  a  farm 
through  which,  before  the  con- 
stmctTon  of  defendant's  road, 
another  railroad  corporation,  the 
£.  R.  Co.,  had  constructed  its  road, 
the  grade  of  which  was  about  on  a 
level  with  the  natural  surface  of 
the  ground.  The  road  cut  off  the 
larger  portion  of  the  farm,  upon 
which  were  stone  quarries,  from 
the  highway;   to  give  access  to 
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this,  a  grade  crossing  was  con- 
structs where  a  farm  road  crossed 
the  tracks.  The  road  so  leased  by 
defendant  was  laid  out  across  said 
portion  of  the  farms  parallel  with 
and  a  short  distance  from  the  other 
road.  The  owners  of  the  farm 
conveyed  to  the  E.  R.  Co.  the 
strip  between  the  two  roads,  re- 
serving a  way  across  in  continua- 
tion of  the  way  in  use.*  The  bed 
of  defendant's  road  was  raised 
above  the  surface  of  the  ground, 
and  where  it  crossed  the  farm  road 
the  elevation  was  about  thirteen 
feet.  Plaintiff  demanded  that  an 
under  crossing  be  constructed  in 
continuation  of  the  other  crossing, 
so  as  to  give  access  to  said  portion 
of  its  rarm;  this  defendant  re- 
fused, but  built  an  over  crossing 
at  a  point  where  the  grade  of  its 
road  came  near  the  natural  surface, 
about  650  feet  away  from  the 
original  crossing.  In  an  action  to 
compel  the  construction  of  an 
under  crossing  as  required,  held, 
the  facts  justified  a  finding  that  a 
suitable  crossing  had  not  been 
built;  that  the  Questions  where 
and  how  one  should  be  built,  and 
whether  under  or  over  defendant's 
tracks,  were  questions  of  fact  for 
the  trial  court,  and  there  being 
evidence  to  sustain  its  findings  in 
these  respects,  and  it  appearing 
that  it  had  fairly  exercised  its  dis- 
cretion, its  determination  could 
not  be  disturbed  here.  Id. 

14.  Plaintiff,  a  man  of  seventy  years, 
without  anything  in  his  hands  to 
impede  him,  signalled  a  car  which 
was  passing  at  the  usual  speed  on 
defendant's  road  on  a  crowded 
street;  the  brake  being  applied, 
the  car  slowed  up,  but  did  not  en- 
tirelv  stop;  plaintiff  caught  hold 
of  the  rail  of  the  rear  platform 
with  both  hands,  and  as  he  put 
his  feet  on  the  step  the  brake  was 
relaxed,  the  car  started  with  a 
sudden  jerk,  his  feet  were  thereby 
thrown  from  the  step,  he  was 
dragged  along  for  a  distance  and 
was  injured.  In  <an  action  to  re- 
cover damages,  held,  that  the 
question  of  defendant's  negligence 
and  of  plaintiff's  contributory  neg- 
ligence were  questions  of  fact,  and 
so  were  properly  submitted  to  the 
jury;  that  the  fact  that  the  car 
WHS  moving  slowly  when  plaintiff 


attempted  to  get  on  did  not  estab- 
lish contributory  negligence  as 
matter  of  law.  Morrison  y.Bdway. 
db  Vh  Ave.  H.  R.  Co.  166 

15.  In  1878  S.  executed  and  delivered 
to  W.  a  conveyance  of  certain 
premises,  absolute  in  form,  but 
which  were  in  fact  intended  by 
the  parties  as  collateral  security 
for  advances  made  by  W.  to  o. 
In  1882  W.,  at  the  request  of  8., 

.  conveyed  said  premises  to  plaintiff, 
who  assumed  a  mortgage  thereon 
and  paid  the  balance  of  the  pur- 
chase-price in  cash,  which  was  the 
full  value  of  the  premises,  and  8. 
received  the  benefit  thereof.  Plain- 
tiff had  no  actual  notice  that  the 
deeds  to  W.  were  intended  as 
security  only.  The  premises  were 
at  the  time  of  the  conveyance  in 
the  possession  of  8.  through  his 
tenants,  and  plaintiff  failea  to  in- 
quire of  them  as  to  the  title  under 
which  they  held.  Possession  was 
surrendered  to  plaintiff  after  her 
purchase,  and  she  continued  in 
possession  thereafter.  In  an  action 
to  recover  damages  for  injuries 
from  the  maintenance  of  an  ele- 
vated railroad  in  front  of  said 
premises,  and  to  restrain  its  future 
maintenance  and  operation,  8.  tes- 
tified that  the  conveyance  to  plain- 
tiff was  nuide  with  his  consent, 
and  that  his  debt  to  W.  had  been 
paid.  The  court  found  that  plain- 
tiff has,  since  the  conveyance  to 
him,  been  seized  of  an  estate  of 
inheritance  in  fee  simple  absolute 
in  said  premises,  and  through  his 
agents  and  servants  been  in  pos- 
session of  the  same.  Held,  no 
error;  that  plaintiff's  failure  to 
make  inouiry  of  the  tenants  did 
not,  under  the  circumstances, 
affect  his  position  as  bona  fide  pur- 
chaser; tlmt  the  general  rule  that 
possession  is  notice  to  the  person 
proposing  to  purchase  of  the  rights 
of  the  occupant  did  not  apply; 
also,  that  8.  was  estopped  from 
asserting  or  maintaining  any  claim 
to  the  title,  or  right  to  mieem. 
MirUon  v.  N.  T.  E.  R.  R.  Go,  882 

16.  An  elevated  railroad  erected  in  a 
city  street,  the  right  to  construct 
and  operate  which  has  not  been 
obtained  by  purchase  from  the 
abutting  owners,  or  by  proceed- 
ings to  condemn,  is,  as  to  them,  an 
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illegal  stxucture,  and  a  continuing 
trespass  upon  their  rights,  from 
the  time  it  was  built.  Thompson 
v.  Manhattan  R.  Co,  860 

17.  Such  a  trespass  is  an  injury  to 
the  inheritance,  and  a  person  seized 
of  an  estate  in  remainder  in  prem- 
ises abutting  upon  the  street,  may 
maintain  an  action  for  an  injunc- 
tion against  the  railroad  company, 
**  founded  upon  an  injury  done  to 
the  inheritance,  notwithstanding 
an  intervening  estate  for  life." 
(Code  Civ.  Pro.  §§  1665, 1681.)  Id, 

]  8.  To  constitute  a  cause  of  action 
against  a  railroad  company  under 
the  General  Railroad  Act  (§  18, 
chap.  140,  Laws  of  1850,  as 
amended  by  chap.  198,  Laws  of 
1876),  to  recover  the  amount  of  an 
award  for  land  taken  by  it  for 
railroad  purposes,  it  is  necessary 
that  the  final  order  confirming  the 
award  of  the  commissioners  of 
appraisal,  or  a  certified  copy 
thereof,  should  be  recorded  in  the 
county  clerk's  office.  Lent  v.  N. 
r.  <fc  Mass,  R.  Co.  504 

19.  An  allegation,  therefore,  in  the 
complaint  in  such  an  action  of 
such  recording  is  essential,  so  also 
is  ail  averment  that  the  defend- 
ant has  failed  to  pay  the  award  or 
is  indebted  to  plaintiffs  therefor. 

Id. 

20.  The  complaint  in  such  an  action 
alleged  the  incorporation  of  de- 
fendant, the  presentation  by  it  of  a 
petition  for  the  appointment  of 
commissioners,  their  appointment 
and  report  of  amount  to  be  paid 
plaintiff,  the  confirmation  thereof 
on  defendant's  motion,  and  that 
defendant  subsequentlv  appealed 
from  said  order  to  the  General 
Term,  where  it  was  affirmed. 
Then  followed  a  prayer  for  judg- 
ment for  the  amount  of  the  award 
and  costs.  There  was  no  allega- 
tion that  defendant  had  failed  or 
omitted  to  pay  the  award  or  was 
indebted  to  plaintiff.  Defendant 
demurred  to  the  complaint  as  not 
stating  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  the 
demurrer  was  overruled.  Held, 
error.  Id. 

31.  The  complaint  did  not  expressly 
allege  that  the  order  confirming 


the  report  of  the  commissioners 
had  been  recorded  as  required  by 
said  act  to  create  a  debt  against 
defendant.  It  did  allege,  however, 
that  the  order  had  been  ' '  entered," 
and  the  paragraph  closed  with  this 
clause:  ''To  which  order  or  its 
record  plaintiffs  beg  leave  to  re- 
fer." Held,  that  the  word  "en- 
tered "  was  properly  used  as  synon- 
omous  with  "recorded;"  and  so. 
that  the  complaint  in  this  respect 
was  suflncient.  Id, 

22.  The  theory  upon  which  an  action 
at  law  may  be  supported  against 
an  elevatea  railroad  company  by 
an  abutting  owner  upon  a  street 
through  which  it  runs,  is  that  it  is 
in  such  sense  a  trespasser  or  wrong- 
doer as  to  be  liable  to  such  owner 
for  all  the  injuries  resulting  proxi- 
mately from  the  wrongful  act  of 
maintaining  and  operating  its 
road.   Mooi^  v.  JV.  F.  E.  R,  R,  Co, 

523 

28.  The  continued  invasion  of  the 
privacy  of  the  occupant  of  a  build- 
ing, where  it  has  the  effect  to  re- 
duce the  rental  value  is  such  an 
injury,  and  for  the  damages  so  re- 
sulting the  company  is  liable.   Id, 

24.  While  the  looking  in  at  the  win- 
dows of  a  dwelling,  by  the  patrons 
and  employes  of  an  elevated  rail- 
road company,  from  its  platform 
and  the  stairs  leading  to  the  same, 
is  not  the  act  of  said  company,  as 
the  latter  furnishes  the  means  and 
opportunity  and  by  its  invitation 
and  procurement  for  the  purpose 
of  its  business,  brings  those  per- 
sons where  they  can  thus  invade 
the  privacy  of  said  dwelling,  it  is 
liable  for  the  damages  thus 
occasioned.  Id, 

25.  Plaintiff,  an  employe  of  defend- 
ant, was  struck  by  a  dirt-plow 
which  fell  from  a  car,  one  of  a 
train  from  which  dirt  and  gravel 
was  being  removed  by  its  use. 
Under  the  charge  of  the  court,  the 
jury  were  permitted  to  find  from 
the  fact  that  the  accident  occurred, 
without  any  evidence  of  negligent 
or  unskillful  construction  of  the 
plow,  or  of  a  failure  to  keep  it  in 
repair,  that  the  falling  of  the  plow 
was  owing  to  the  fault  of  deiend- 
ant.  ZfeW,  error.  BeVau  v.  P.  <fe 
N,  T,  C.  &R.R.  Co.  633 
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26.  In  an  action  by  an  abutting 
owner  against  an  elevated  railroad 
company  operating  its  road  in  a 
city  street,  the  opinion  of  a  witness 
as  to  what  would  have  been  the 
value  of  the  property  if  the  road 
had  not  been  built  is  incompetent. 
Kemochan  v.  N.  Y.  E.  R.  H,  Co. 

651 

27.  In  an  action  against  a  railroad 
company  to  recover  damages  for 
personal  iniuries  alleged  to  have 
been  caused  by  defendant's  negli- 
gence, plaintiff  may  not  support 
his  own  testimony,  as  to  the  effect 
of  the  injuries,  by  proof  of  declara- 
tions to  the  same  effect  made  by 
him  after  the  accident,  and  form- 
ing  no  part  of  the  res  gesUr,  to 
persons  other  than  a  physician  in 
attendance  upon  him  profession- 
ally. Kennedy  v.  i?.  C,  &  B,  R,  R. 
(Jo,  654 

28.  While,  when  in  an  action  against 
a  railroad  or  municipal  corpora- 
tion to  recover  damages  for  in- 

iuries  alleged  to  have  been  caused 
y  defendant's  negligence,  it  is 
important  to  show  that  defendant 
had  notice  of  the  dangerous  char- 
acter of  the  defect  which  caused 
the  injury,  testimony  is  competent 
to  prove  other  similar  accidents, 
such  evidence  is  not  competent 
where  it  can  have  no  bearing  upon 
the  issue  presented.  Dye  v.  i>.,  L. 
<fe  W.  R,  R,  Co.  671 

29.  Where,  therefore,  in  an  action 
by  an  employe  against  a  railroad 
company  to  recover  damages  for 
iniuries  sustained  by  plaintiff 
when  engaged  in  coupling  two 
cars,  occasioned  by  the  overlap- 

Sing  of  the  dead-woods,  of  the  cars, 
efendant  claimed  that  plaintiff 
had  full  knowledge  of  and  took 
the  chances  of  the  dangers,  and 
gave  evidence  to  the  effect  that  it 
used  on  its  road  different  kinds  of 
cars,  some  without  an^  dead-woods 
and  that  switchmen  in  its  employ 
had  frequently  to  make  couplings 
of  cars,  the  dead-woods  of  which 
overlapped,  held,  that  the  admis- 
sion of  testimony  showing  that 
similar  accidents  Iiad  occurred  on 
defendant's  road  was  error.        Id. 

80.  In  an  action  to  recover  damages 
for  injuries  received  while  crossing 


defendant's  tracks,  it  appeared 
that  plaintiff,  before  stepping 
upon  the  first  track,  looked  both 
ways,  but  did  not  look  again 
towards  the  west,  from  which 
direction  he  knew  a  train  was  due; 
he  crossed  the  first  and  second 
tracks  and  walked  east,  between 
the  second  and  third  tracks,  so 
near  the  latter  that  he  '^as  struck 
by  said  train.  The  rumble  of  the 
approaching  train  was  distinctly 
heard  by  other  people  in  the  vicin- 
ity. Held,  that  plaintiff  was  guilty 
of  contributor)r  negligence.  Scott 
V.  Fennsyltania  R.  Co,  679 

81.  Plaintiff ,  a  laborer  in  defendant's 
employ,  was  engaged  in  shoveling 
ashes  from  a  pit  between  the  rails. 
In  attempting  to  get  out  of  the 
pit  as  a  locomotive  approached,  he 
was  struck  by  it  and  injured. 
Near  the  pit  was  a  water-plug  so 
arranged  that  a  locomotive,  dis- 
charging ashes  into  the  pit,  could 
at  the  same  time  take  water.  The 
court  submitted  the  question  to 
the  jury  as  to  whether  the  relative 
position  of  the  water-plug  and  the 
stopping-place  on  the  ash-pit  was 
an  improper  and  negligent  con- 
struction. Held,  error.  Reiehd 
V.  N.  T.  C.  AH.  R.  R.  R.  Go.    682 

82.  Defendant  provided  two  em- 
ployes for  locomotives  running  to 
the  ash-pit  and  water-plug.  Seld, 
that  negligence  could  not  be  im- 
puted to  it  from  the  fact  that  but 
one  of  these  employes  was  on  the 
locomotive  at  the  time  of  the  acci- 
dent, and  that  a  refusal  to  so 
charge  was  error.  Id. 

88.  While,  for  land  taken  by  an  ele- 
vated railroad  company,  the  full 
market  value  must  be  paid  with- 
out deduction  for  benefits,  in  con- 
sidering the  question  as  to  dam- 
ages caused  by  the  road  to  lands 
not  taken,  or  to  the  property 
rights  of  an  abutting  owner  in  the 
streets  through  which  its  road 
runs,  its  advantages  and  disadvan- 
tages, benefits  and  injuries  must 
be  considered,  and  if  the  benefits 
equal  or  exceed  the  injuries,  no 
damages  can  be  awarded.  Odell 
v.  iV.  r.  E.  R.  R.  Co.  690 

34.  In  an  action  under  the  General 
Railroad    Act  (g   18,  chap.    140, 
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Laws  of  1850,  as  amended  by 
chap.  95,  Laws  of  1890),  to  recover 
the  amount  of  an  award  for  land 
taken  for  railroad  purposes,  it  ap- 
peared tliat  defendant  was  the 
*  successor  of  the  P.  &  E.  R.  R.  Co. ; 
that  the  original  order  confirming 
the  commissioners'  report  was  de- 
livered by  the  counsel  for  that 
company  to  the  county  clerk,  and 
was  copied  at  full  length  in  a  book 
indorsed  P.  &  E.  R.  R.  Co.  orders, 
with  the  words  "entered  and  re- 
corded "  at  the  end  thereof.  De- 
fendant claimed  that  the  order 
should  have  been  recorded  in  the 
book  of  deeds,  and  that  the  re- 
cording of  the  original  order,  in- 
stead of  a  certified  copy  thereof, 
was  not  in  compliance  with  the 
law.  Held,  untenable;  that  there 
was  a  substantial  compliance  with 
the  statute,  and  defendant,  having 
caused  the  order  to  be  recorded  as 
it  was.  it  would  not  be  permitted 
to  object.  Morgan  v.  N.  T.  dk 
Mom,  R.  Co.  692 


RATIFICATION. 

When  an  agent,  authorized  to  lend 
moneys  of  his  principal  but  not  to 
take  usury,  lends  such  moneys  at 
a  usurious  rate,  and  both  the  sum 
lent  and  the  usury  exacted  are  se- 
cured by  the  same  obligation, 
which  the  principal,  knowing  that 
it  is  for  a  larger  amount  than  the 
sum  loaned,  without  explanation 
accepts  and  has  the  benefit  of,  it 
is  an  adoption  and  ratification  by 
him  of  the  act  of  the  agent,  an(l 
neither  the  principal  nor  his  as- 
signees can  enforce  the  obligation. 
Btiven  v.  LydecJcer,  102 


RECORDING  ACT. 

An  unrecorded  conveyance  of  real 
estate  is  not  void  as  against  a  sub- 
sequent purchaser,  although  for  a 
valuable  consideration,  who  had 
notice  at  the  time  of  his  purchase 
of  the  unrecorded  deed;  he  cannot 
claim  the  benefit  of  the  Recording 
Act.     Dingley  v.  Bail.  607 


REFERENCE. 

1.  Although  a  finding  of  fact  by  a 
referee  is  wholly  unsustained  by 


evidence,  if  not  excepted  to,  no 
legal  question  is  presented  which 
the  court  may  pass  upon.  Daniels 
V.  Smith.  696 

2.  An  exception  in  terms  to  the 
referee's  conclusion  of  law  cannot 
avail  the  party  excepting,  if  such 
conclusion  was  required  by  the 
findings,  of  fact  on  which  it  was 
based.  Id. 

8.  Upon  a  trial  before  a  referee  de- 
fendant presented  requests  to  find, 
which  were  refused.  He  there- 
upon excepted  as  follows:  De- 
fendant separately  excepts  *'to 
the  refusal  of  the  referee  to  find 
each  of  the  several  seventeen  con- 
clusions submitted  to  the  referee 
by  the  said  defendant  so  far  as 
the  referee's  conclusions  are  not  in 
conformity  therewith."  Held^  that 
such  exception  was  not  sufficiently 
definite  and  specific  to  present  a 
question  for  review.  Id. 

W7ien  amendnunt  of  eomplaint 

on  trial  before  a  referee  a  matter  of 
dutcretion  and  his  deni^U  of  the  motion 
not  reviewable  here. 

See  Barnes  v.  Brown.  872 


REMEDY. 

1.  Where,  in  an  equity  action,  no 
objection  is  raised  by  answer  or 
upon  trial  that  such  an  acti<Mi  is 
not  the  appropriate  remedy,  the 
objection  is  not  available  upon 
appeal.  B.  8.  dh  G.  Co.  v.  D.,  X. 
cfe  W.  R.  R,  Co,  152 

2.  A  cestui  que  trust  is  not  required 
to  establish  his  claim  by  an  action 
at  law  in  order  to  compel  an  en- 
forcement of  the  trust,  or  to  pro- 
tect the  trust  property  from  un- 
lawful interference.  Spelman  v. 
Freedman.  421 

8.  Where  in  an  equity  action  the  de- 
fendant does  not  plead  want  of 
equitable  jurisdiction  or  allege 
that  plaintiff  has  an  adequate 
remedy  at  law,  he  may  not  insist 
upon  tlie  trial  that  an  action  in 
equity  will  not  lie.    Watts  v.  Adler. 

646 

4.  An  action  in  equity  for  an  ac- 
counting between  oc^lWtners  is  an 
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appropriate,  if  not  an  exclusive 
remedy  to  adjust  and  settle  the 
partnership  affairs.  Id. 


Whert  catfiier  of  hank  miMp- 


propriated  decuHHeH  pledged  a»  collat- 
eral for  a  note  dieoouiUed  by  bank 
indorsed  by  him,  held,  that  the 
bringing  of  action  afid  recovery  of 
fudgment  on  note  was  not  waiwr  of 
right  to  etie  the  sureties  on  bond  giwn 
by  him  conditioned  for  the  faithful 
discharge  of  his  duty;  that  the  two 
remedies  were  not  inconsistent  but 
concurrent, 
tiee  W.  N,  Bank  v.  Birch.  221 

Bee  Election  of  REifEDiEs 


RESCISSION. 

A  purchaser  receiving  goods  under 
an  executory  contract  of  sale,  in 
order  to  preserve  his  rieht  to  re- 
scind, must  examine  the  goods 
within  a  reasonable  time  after  re- 
ceipt, and  if  they  are  found  not  to 
conform  to  the  contract  as  to 
quality  or  kind,  promptly  rescind, 
either  returning  or  offering  to  re- 
turn the  goods.     Mason  y.  Smith. 

474 

RIPARIAN  OWNERS. 
Bee  Water-works  Companies. 


ROCHESTER  (CITY  OF). 

1.  Under  the  act  of  1880  (Chap.  147, 
Laws  of  1880),  which  permitted 
the  defendant  to  agree  with  com- 
missioners appointed  by  the  act  on 
behalf  of  the  city  of  Rochester, 
upon  a  plan  to  elevate  its  tracks 
along  and  across  the  city  streets 
and  to  close  up  streets,  etc.,  a 
portion  of  a  street  upon  which 
plaintiff's  premises  abutted  was 
discontinued,  and  defendant,  hay- 
ing previously  obtained  title  to  the 
fee  of  the  street,  erected  thereon 
an  embankment  about  fourteen 
feet  hiffh,  upon  which  it  laid  its 
tracks,  leaving  a  space  between  it 
and  said  premises  so  narrow  as  not 
to  admit  of  the  approach  of  a  team 
and  carriage  to  them.  Plaintiff's 
premises  were  used  and  occupied 
a  hotel   and   boarding-house. 

SlCKELS — YOL,  LXXXV, 


In  an  action  to  reooyer  damages, 
upon  these  facts  appearing,  the 
court  directed  a  verdict  for  the  de- 
fendant. Held,  error;  that  the 
plaintiff  established  a  right  to  re- 
cover, and  the  question  of  damages 
should  have  been  submitted  to  the 
jury.  Egerer  v.  JS'.  T.  C.  d  H.  R. 
R.  R.  Co.  108 

The  common  council  of  the  dty 
of  Rochester,  by  resolution, 
authorized  the  employment  of 
some  person  to  keep  a  book  con- 
taining a  record  of  the  street  lamps 
in  the  city,  and  showing  the  num- 
ber each  day  not  lighted  as  re- 
ported to  him  by  the  policemen 
of  that  city.  B.  was  so  employed 
for  a  period  stated,  at  a  specified 
salary,  and  he  entered  upon  the 
discharge  of  his  duties.  The  com- 
mon council,  by  another  resolution, 
directed  the  mayor  to  enter  into  a 
contract  with  B'  for  the  perform- 
ance by  him,  al^a  compensation 
stated,  of  the  duties  specified  in 
the  prior  resolution,  and  in  addi- 
tion "to  perform  such  other  duties 
as  may  be  connected  with  the  pub- 
lic street  lighting  system  of  the 
city  as  may  l)e  required  "  and  to 
furnish  '*  written  reports  upon 
any  of  the  subiects  aforesaid.'' 
The  regulations  for  the  admission 
of  persons  into  the  service  of  the 
city,  made  bv  the  mayor  and  ap- 
proved by  the  civil  service  com- 
mission, after  certain  exceptions, 
classified  the  service  as  follows: 
•'Schedule  B  (Part  one).  All  of- 
ficers and  members  of  the  Police 
and  Fire  Department.  (Part  two). 
All  other  subordinate  officers  and 
assistants."  Appointments  in  part 
two  were  required  to  be  made 
from  persons  whose  names  were 
certified  by  the  board  of  examiners. 
B.  had  never  been  examined,  nor 
was  his  name  certified  by  that 
board.  Held,  that  B.,  under  both 
resolutions,  was  an  assistant  to  the 
lamp  committee,  with  duties 
merely  clerical,  and  so,  his  employ- 
ment fell  within  part  two,  and  his 
admission  into  the  city  service  was 
illegal;  that  any  payments  made 
to  liim  by  the  city  officials  would 
be  a  waste  of  the  city  funds,  and, 
therefore,  that  an  action  was  main- 
tainable, at  the  suit  of  a  taxpayer, 
to  restrain  such  payment.  Peck 
V.  Belknap  894 
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SALES. 

1.  A  purchaser,  reoeiving  goods 
under  an  executory  contract  of 
sale,  in  order  to  preserve  his  right 
to  rescind,  must  examine  the  goods 
within  a  reasonable  time  after  re- 
ceipt, and  if  they  are  found  not 
to  conform  to  the  contract  as  to 
quality  or  kind,  promptly  rescind, 
either  returning  or  offenng  to  re- 
turn the  goods.     Ma»fn  v.  Smith. 

474 

2.  Defendants  ordered  from  plain- 
tiffs a  quantity  of  gloves  of  a 
specified  quality  and  price;  the 
gloves  were  shipped  and  received 
by  the  defendants;  they,  about 
three  weeks  after  such  receipt,  re- 
turned a  portion  of  the  gloves  as 
defective,  with  a  letter  stating 
that  they  had  examined  every  pair 
and  were  not  satisfied  with  them 
and  would  like  to  return  them  all. 
Plaintiffs  creaited  defendants  with 
the  gloves  returned  and  wrote 
them  statinff  they  were  at  liberty 
to  return  all  not  satisfactory,  in 
exchange  for  which  plaintiffs 
would  send  **A  No.  1  goods." 
Defendants  returned  at  different 
times  the  gloves  unsold,  with  re- 
quests that  plaintiffs  would  credit 
them  with  the  amounts.  Plaintiffs 
sent  other  perfect  gloves  for  those 
returned,  which  defendants,  with- 
out opening  the  box  containing 
them,  refused  to  receive,  but 
caused  them  to  be  returned  to 
plaintiffs,  who  refused  to  receive 
them.  In  an  action  to  recover  the 
purchase-price,  held,  that  as  de- 
fendants after  having,  as  shown 
by  their  first  letter,  examined  all 
of  the  gloves,  retained  a  portion, 
they  must  be  deemed  to  have 
elected  to  retain  tliem  under  the 
contract,  and  thereupon  their  right 
to  rescind  ended;  that  their  ex- 
pressions and  dissatisfaction  did 
not  amount  to  a  rescission,  and  the 
gloves  subsequently  returned  were 
to  be  considered  as  having  been  so 
returned  in  accordance  with  plain- 
tiffs* offer  to  replace  them  with 
other  gloves,  and  this  havine:  been 
done,  plaintiffs  were  entitled  to 
recover.  Id, 

See  Foreclosure. 

Vendor  and  Purchaser.       I 


SERVICE  (PROOF  OF). 

An  order  was  obtained  for  aervioe  by 
publication  of  the  summons  in  a 
foreclosure  suit  upon  the  owner  of 
the  equity  of  redemption,  who  was 
a  non-resident,  but  before  the  com- 
pletion of  the  service  the  plaintiff 
died,  and  publication  was  there- 
after continued  to  the  termination 
of  the  six  weeks  directed  by  the 
order;  afterwards  the  action  was 
continued  pursuant  to  the  order  of 
the  court  in  the  name  of  the  execu- 
trix of  the  deceased  plaintiff,  with- 
out further  publication  or  appear- 
ance on  the  part  of  said  defendant. 
A  judgment  of  foreclosure  and 
sale  was  rendered  and  a  sale  made 
pursuant  thereto.  Upon  a  case 
submitted  to  determine  as  to 
whether  plaintiff,  who  claimed 
title  to  the  land  under  the  foreclos- 
ure sale  was  entitled  to  the  specific 
performance  of  a  contract  for  the 
purchase  thereof,  Iveld,  that  there 
was  no  effectual  service  of  the  sum- 
mons in  the  foreclosure  suit  upon 
said  defendant  therein,  and  as  to 
him  the  court  acquired  no  jurisdic- 
tion, and  as  the  equity  of  redemp- 
tion was  not  barred  by  the  sale, 
plaintiff  was  not  able  to  convey  a 
good  title;  that  the  effect  of  the 
death  of  the  original  plaintiff  in 
the  foreclosure  suit  was  to  suspend 
further  proceedings  other  than  for 
the  contmuance  of  the  action,  un- 
til his  executrix  was  substituted; 
that  while  the  order  for  service  by 
publication  may  have  remained 
available  to  give  the  court  juris- 
diction, the  publication  should 
have  been  commenced  (20  7UW9  after 
the  substitution  and  continued  for 
the  requisite  six  weeks.  BeiUy  v. 
HaH,  625 

SHIPPING. 

1.  The  power  of  a  ship's  husband, 
as  such,  and  in  the  absence  of  any 
special  authority,  to  bind  the  own- 
ers of  the  ship  by  his  contracts, 
relates  only  to  the  present  or  futurR 
use  of  the  ship;  it  is  based  on 
present  and  pressing  necessity. 
Chase  V.  McTjean.  529 

2.  Where,  therefore,  in  an  action 
against  the  owners  of  a  vessel  to 
recover  an  alleged  loan  to  the  ship's 
husband  for  the  use  of  the  vessel. 
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it  appeared  that  the  loan  was  made 
when  the  vessel  was  out  of  com- 
mission, and  that  the  money  was 
borrowed  and  used  in  paying  a 
debt  contracted  three  years  before 
for  supplies  furnished  the  vessel, 
held,  defendants  were  not  liable. 

M 

^.  Also  hM,  that  a  ship's  master  has 
no  authority  to  borrow  money  at 
the  charge  of  the  owners  to  pav 
such  an  indebtedness.  Ja, 


SPECIFIC  PERFORMANCE. 

1.  A  purchaser  of  real  estate  is  enti- 
tled to  a  marketable  title  free  from 
reasonable  doubt.  Dingley  ▼.  Bon, 

607 

2.  Specific  performance  of  his  con- 
tract will  not  be  decreed  where  the 
title  depends  on  a  disputed  ques- 
tion of  fact,  outside  of  the  record, 
about  which  there  is  reasonable 
doubts  and  when  the  parties  inter- 
ested therein  are  not  before  the 
court.  Id, 

8.  In  an  action  to  compel  the  specific 
performance  of  a  contract  for  the 
purchase  of  land,  the  following 
facts  appeared:  The  premises  were 
conveyed  in  1854  by  J.  &  G.  to  H. , 
by  deeds  which  recited  that  the 
grantors  had  conveved  portions 
thereof  to  L.,  S.  &  B.,  and  taken 
back  from  them  mortgages  thereon 
and  that  the  grantors  intended  to 
convey  their  mterests  in  the  prem- 
ises and  in  said  mortgages.  Plain- 
tiff took  title  under  said  deeds. 
No  deed  to  L.,  S.  or  B.  appeared 
on  record.  Plaintiff  claimc^l  that 
the  recitals  in  said  deeds  only 
amounted  to  constructive  notice, 
casting  upon  the  purchaser  tlic 
duty  of  ascertaining  from  the 
records  as  to  the  conveyances  re- 
ferred to,  and  as  the  records  dis- 
closed nothin}^,  the  purchaser  took 
an  absolute  title  in  fee.  Held,  un- 
tenable; and  that  plaintiff's  title 
was  not  free  from  reasonable 
doubt.  Id. 

4.  It  appeared  that  K.,  plaintiff's 
grantor,  contracted  to  purchase 
the  premises,  but  refusecl  to  per- 
form his  contract  because  of  the 
recitals  in  the  deeds  to  H.     There- 


upon an  action  to  compel  specific 
performance  was  brought  against 
k.,  which  resulted  in  a  judgment 
for  specific  performance;  K.'s  ob- 
jection bein^  overruled  upon  the 
^ound  that  it  appeared  the  recitals 
m  the  deeds  were  not  true  in  fact; 
that  no  deeds  were  ever  given  to 
L.,  8.  or  B.,  but  simply  executory 
contracts,     which     were     subse- 

Suently  canceled  and  sunendered. 
1.  thereupon  took  title.  Held, 
that  as  neither  L.,  8.  nor  B.  were 
made  parties  to  said  action,  they 
were  not  bound  bj  the  judgment, 
and  it  was  not  binding  upon  de- 
fendant. Id, 

STATE. 

1.  A  state  may  adjudge  the  status  of 
its  citizens  towards  a  non-resident, 
and  so  long  as  the  operation  of 
such  a  judgment  is  kept  within  its 
own  confines,  other  states  must 
acquiesce,  but  it  has  no  effect 
beyond  the  limits  of  the  state. 
WilliatnBy.  WiUiama.  193 

2.  It  seems  the  legislature  has  power 
to  discriminate  between  residents 
and  non-residents  in  favor  of  the 
former,  in  regard  to  its  waters,  the 
common  property  of  the  people  of 
the  state.    People  v.  Lawfides.   455 


STATUTES. 

1.  It  seems  that  under  the  provisions 
of  the  act  of  1842  (Chap.  306,  Laws 
of  1842),  requiring  the  secretary  of 
state  when  an  act  as  published  in 
the  session  laws  is  certified  "as 
having  been  passed  by  the  assent 
of  two-thirds  of  the  members 
elected  to  each  house "  to  state  in 
connection  with  it  as  published  in 
the  session  laws  that  it  was  passed 
'*  by  a  two-thirds  vote  "  and  that 
this  statement  shall  be  presump- 
tive evidence  that  the  bill  was 
certified  as  having  been  so  passed, 
the  presumption  thus  created  may 
be  overcome  by  the  production  of 
the  original  certificate  showing  it 
was  not  so  passed.  Rurnsey  v. 
y.  T.  dc  N.  A  R,  R.  Co.  88 

2.  But  while  under  the  Revised 
Statutes  (1  R.  S.  156,  g  3),  no  act 
shall  be  deemed  to  have  been 
passed  by  a  two  thirds  vote  unless 
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80  certified  by  the  presiding  officer 
of  each  house,  a  defective  certifi- 
cate which  fails  to  state  either 
way,  ».  tf.,  as  to  whether  or  not  the 
act  was  passed  by  a  two-thirds 
vote,  is  not  conclusive  to  overcome 
the  presumption  created  by  the 
statement  of  the  secretary  in  the 
session  laws.  Id. 

8.  In  such  case  the  journal  of  the 
house  whose  presidmg  oflicer  has 
made  the  defective  certificate  may 
be  resorted  to  for  the  purpose  of 
determining  the  fact.  M, 

4.  It  tteems  it  would  not  be  proper  to 
go  back  of  the  certificate,  if  in  due 
form,  for  the  purpose  of  impeach- 
ing it.  Id. 

§  9,  tit.  8,  chap.  863,  Lam  of 
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STOCK  BROKER. 

1.  A  stock  broker  who  holds  collat- 
eral security  for  the  stock  trans- 
actions of  a  customer  is  not  re- 
quired, in  the  absence  of  a  special 
agreement,  to  realize  upon  the  col- 
laterals, or  to  return  the  same  to 
his  customer  before  bringing  an 
action  to  recover  a  balance  found 
due  him  on  closing  up  the  trans- 
actions.   DeCordcfioa  v.  Bamum. 

615 

2.  In  such  an  action  it  appeared  that 
plaintiff  sold  out  the  stock  pur- 
chased and  carried  for  defendant, 
pursuant  to  his  order.  Defendant 
offered  to  prove  that  it  was  the 
custom  of  stock  brokers,  where 
collateral  was  put  upas  a  margin, 
and  the  account  became  siifiliciently 
reduced  to  jeopardize  it,  to  adver- 
tise and  sell  the  collateral  and 
charge  his  customer  with  the  bal- 
ance, and  that  this  custom  was 
known  to  plaintiff  at  the  time  the 
margin  was  put  up  and  the  ac- 
count closed.  This  was  excluded 
on  objection.  Ileid,  no  error;  that 
whatever  the  custom  of  brokers 
might  be  while  a  speculation  was 
pending,  it  had  no  application  to 
a  broker's  right  to  recover  what  is 
due  him  after  he  has  carried  his 
customer's  stock  as  long  as  re- 
quested, and  finally  sold  pursuant 
to  an  express  order.  Id, 
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SUMMONS. 

An  order  was  obtained  for  service 
by  publication  of  the  summons  in 
a  foreclosure  suit  upon  the  owner 
of  the  equity  of  redemption,  who 
was  a  non-resident,  but  before  the 
completion  of  the  service  the  plain- 
tiff died,  and  publication  was 
thereafter  continued  to  the  termi- 
nation of  the  six  weeks  directed 
by  the  order;  afterwards  the 
action  was  continued  pursuant  to 
the  order  of  the  court  m  the  name 
of  the  executrix  of  the  deceased 
plaintiff,  without  further  publica- 
tion or  appearance  on  the  part  of 
said  defendant.  A  judgment  of 
foreclosure  and  sale  was  rendered 
and  a  sale  made  pursuant  thereto. 
Upon  a  case  submitted  to  deter- 
mine as  to  whether  plaintiff,  who 
claimed  title  to  the  land  under  the 
foreclosure  sale  was  entitled  to  the 
specific  performance  of  a  contract 
for  the  purchase  thereof,  held,  that 
there  was  no  effectual  service  of 
the  summons  in  the  foreclosure 
6uit  upon  said  defendant  therein, 
and  as  to  him  the  court  acquired 
no  jurisdiction,  and  as  the  equity 
of  redemption  was  not  barred  by 
the  sale,  plaintiff  was  not  able  to 
convey  a  good  title:  that  the  effect 
of  the  death  of  the  original  plain- 
tiff in  the  foreclosure  suit  was  to 
suspend  further  proceedings  other 
than  for  the  continuance  of  the 
action,  until  his  executrix  was  sub- 
stituted; that  while  the  order  for 
service  by  publication  may  have 
remained  available  to  give  the 
court  jurisdiction,  the  publication 
should  have  been  commenced  de 
novo  after  the  substitution  and 
continued  for  the  requisite  six 
weeks.    BeiUy  v.  Mart.  625 


TAXPAYER 

An  action  is  maintainable,  at  the  suit 
of  a  taxpayer,  against  city  officials, 
restraining  them  from  entering 
into  a  contract  of  employment, 
in  a  position  where  a  civil  service 
examination  is  required,  with  one 
who  has  not  passed  the  examina- 
tion, or  to  restrain  the  payment  of 
the  salary  of  such  an  employe  out 
of  the  funds  of  the  city.  (Code 
Civ.  Pro.  §  1925;  chap.  678,  Laws 
of  1887.)    F^k'v,  Belknap,       »94 


TAX  SALES. 

Where  an  infant  owner  of  land,  sold 
in  pursuance  of  the  act  of  1888 
(Chap.  114,  Laws  of  1883),  pro- 
viding for  the  settlement  and  col- 
lection of  arrearages  of  unpaid 
taxes  in  the  city  of  Brooklyn,  was 
served  personally  with  notice  of 
sale  and  failed  to  redeem  within 
the  time  prescribed  by  the  act, 
held,  that  tne  right  of  redemption 
and  the  title  of  the  infant  was  cut 
off.    Levy  v.  Newman,  11 

See  Ybndor  and  Pubchaseb. 


TELEGRAPH  COMPANIES. 

Ab  to  liability  cftdegra/pk  com" 

pany  on  eontraet  for  trantmitting 
press  reports  to  newmapers. 

See  OoodseU  v.  W.  U,  T.  Co.     480 

TITLE. 

1.  To  vest  a  title  in  a  cestui  que  trust,. 
under  the  provisions  of  the  Revised 
Statutes  (1  R.  S.  728,  g  49,  and  729, 
§  58),  declaring  that  a  transfer  of 
real  estate  to  one  or  mor^  persons, 
to  the  use  of  or  in  trust  for  another, 
shall  vest  no  estate  or  interest  in 
the  trustee,  it  is  essential  that  the 
trust  be  declared  by  a  deed  or  con- 
veyance in  writing  (2  R.  S.  134, 
g  6),  and  the  trust  must  have  existed 
at  the  time  of  the  grant  to  the 
trustee.  Bates  v.  Ledgertoood  2ffg. 
Co.  200 

2.  In  1878  S.  executed  and  delivered 
to  W.  a  conveyance  of  certain 
premises,  absolute  in  form,  but 
which  were  in  fact  intended  by  the 
parties  as  collateral  security  for 
advances  made  by  W.  to  8.  In 
1882  W.,  at  the  request  of  S.  con- 
veyed said  premises  to  plaintiff, 
who  assumed  a  mortgage  thereon 
and  paid  the  balance  of  the  pur- 
chase-price in  cash,  which  was  the 
full  value  of  the  premises,  and  S. 
received  the  benefit  thereof.  Plain- 
tiff liad  no  actual  notice  that  the 
deeds  to  W.  were  intended  as 
security  only.  The  premises  were 
at  the  time  of  the  conveyance  in 

^  the  possession  of  S.  through  his 

'tenants,    and    plaintiff    failed  to 

inquire  of  them  as  to  the  title 

under  which  they   held.    Posses^ 
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sion  was  surrendeTed  to  plaintiff 
after  her  purchase,  and  she  con- 
tinued in  possession  thereafter. 
In  an  action  to  recover  damages 
for  injuries  from  the  maintenance 
of  an  elevated  railroad  in  front  of 
said  premises,  and  to  restrain  its 
future  maintenance  and  operation, 
S.  testified  that  the  conveyance  to 
plamtlff  was  made  with  his  con- 
sent, and  that  his  debt  to  W.  had 
been  paid.  The  court  found  that 
plaintiff  has,  since  the  conveyance 
to  him,  been  seized  of  an  estate  of 
inheritance  in  fee  simple  absolute 
m  said  premises,  and  through  his 
agents  and  servants  been  in  posses- 
sion of  the  same.  Held,  no  error, 
that  plaintifTs  failure  to  make  in- 
auiry  of  the  tenants  did  not,  under 
tne  circumstances,  a£fect  his  posi- 
tion as  bona  fide  purchaser;  that 
the  general  rule  that  possession  is 
notice  to  the  person  proposing  to 
purchase  of  the  rights  of  the  occu- 
pant did  not  apply;  also,  that  S. 
was  estopped  from  asserting  or 
maintaing  any  claim  to  the  title, 
or  right  to  redeem.  Minton  v.  N, 
T.  E,  H.  B.  Co.  832 


TRADE-MARK. 

1.  "Where  a  manufacturer  has  in- 
vented a  new  name  and  applied  it 
to  an  article  manufactured  by  him 
to  distinguish  it  from  those  manu- 
factured and  sold  by  others,  and 
the  name  thus  adopted  is  not  gen- 
eric or  descriptive  of  the  article, 
its  qualities,  ingredients,  grade  or 
characteristics,  but  is  arbitrary  or 
fanciful,  he  is  entitled  to  be  pro- 
tected in  the  exclusive  use  of  the 
name  as  a  trade-mark.  Waterman 
V.  SJiipman,  301 

2.  The  use  of  the  name  by  another 
manufacturer  tends  to  deceive  pur- 
chasers, and  even  if  he  had  no  ac- 
tual intent  to  deceive,  the  courts 
are  authorized  to  interfere,  both 
to  protect  the  private  right  of  the 
manufacturer  who  invent<^  it  and 
the  public  interests.  Id. 

8.  The  fact  that  a  name  so  adopted 
indicates  not  only  that  the  article 
is  made  by  the  manufacturer,  but 
is  an  article  patented  by  him,  does 
not  affect  his  exclusive  right  to 
use  it  as  a  trade-mark.  Id, 


In  an  action  to  restrain  defendants 
from  using  the  name  "  Waterman's 
Ideal  Fountain  Pen,"  which  plain- 
tiffs claimed  as  a  trade-mark,  the 
trial  court  found  that  plaintiff 
Waterman  had,  for  a  long  time 
previous  to  the  commencement  of 
the  action,  been  the  manufacturer 
and  inventor  of  an  article  known 
as  a  fountain  pen,  which  was 
stamped  and  labeled  with  the 
name  specified ;  this  had  been 
adopted  bj  him  as  "his  own 
proper  device  and  trade-mark,  and 
was  known  to  the  public  and  to 
buyers  and  consumers."  It  ap- 
peared also  that  the  pens  manufac- 
tured by  plaintiffs  were  made 
under  letters  patent  issued  to 
Waterman,  which  described  the 
invention  as  a  '*  fountain  pen." 
Defendants  manufactured  pen- 
holders, stamped  them  with  the 
same  name  and  offered  them  for 
sale.  Both  Waterman  and  defend- 
ants stamped  upon  the  articles  so 
made  and  sold  by  them  the  dates 
of  the  patents  issued  to  Waterman. 
Held,  the  word  "Ideal,"  as  used 
by  Waterman,  pointed  out  simply 
the  maker,  and  so  came  within  the 
definition  of  a  trade-mark;  that 
while  the  whole  name  pointed  out 
both  maker  and  inventor,  this  did 
not  affect  the  right  to  the  exclusive 
use  of  that  word,  and  that  plain- 
tiffs were  entitled  to  be  protected 
in  such  use  as  applied  to  fountain 
pens.  Id, 

It  appeared  that  W.  assigned  his 
letters  patent;  that  S. ,  the  assignee 
granted  to  him  an  exclusive  license 
to  manufacture  and  sell  fountain 
penholders  under  said  patents,  the 
license  requiring  him  to  make  re- 
turns and  to  pay  royalties,  as  speci- 
fied, to  8.,  and  upon  failure  to  60 
this  within  a  time  specified.  S.  was 
authorized  to  terminate  the  license 
upon  giving  written  notice  to  the 
licensee.  Subsequently  W.  and  8. 
gave  to  defendants  their  joint 
promissory  note,  and  to  secure 
payment  thereof  S.  assigned  to 
them  the  letters  patent,  subject, 
however,  to  the  license  granted  to 
W.  Defendants  transrerred  the 
note  and  their  interest  in  the  pat- 
ents to  8.  The  note  was  not  paid 
at  maturity,  and  thereafter  8. 
served  notice  of  a  revocation  of 
the  license  on  the  ground  of  fail* 
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lire  on  the  part  of  the  licensee  to 
make  returns  and  payments  as 
prescribed,  and  then  executed  to 
defendants  a  sole  and  exclusive 
license  to  manufacture  and  sell 
fountain  pens  under  the  patents. 
The  note  was  subsequently  paid; 
between  its  maturity  and  payment 
defendants  manufactured  and  sold 
penholders  under  the  patents  sim- 
ilar to  and  in  imitation  of  those 
made  by  W. ,  and  stamped  *  *  Water- 
man's Ideal  Fountain  JPen."  After 
the  note  was  paid,  they  ceased  to 
manufacture,  but  continued  to  sell 
pens  then  on  hand.  It  did  not  ap- 
pear that  plaintiffs  manufactured 
anything  covered  by  the  patents 
during  the  period  for  which  they 
made  no  returns.  Held,  that  there 
was  no  effective  revocation  of  W.'s 
license;  that  the  one  granted  to  de- 
fendants conferred  upon  them  no 
right  either  to  make  or  sell,  and  so 
no  right  to  use  the  name;  that 
while  the  relief  plaintiffs  might  be 
entitled  to  on  account  of  such  man- 
ufacture by  defendants  was  not  in- 
volved in  the  action,  as  it  related 
not  to  the  use  of  the  invention,  but 
of  the  trade-mark,  they  were  enti- 
tled to  an  injunction  to  restrain 
defendants  from  using  the  latter. 

Id. 

TRESPASS. 

1.  An  elevated  railroad  erected  in  a 
city  street,  the  right  to  construct 
and  operate  which  has  not  been 
obtained  by  purchase  from  the 
abutting  owners,  or  by  procreed- 
ings  to  condemn,  is,  as  to  them, 
an  illegal  structure,  and  a  con- 
tinuing trespass  upon  tlieir  rights, 
from  tne  time  it  was  built.  Thomp- 
ifon  V.  Manhattan  B.  Co.  360 

2.  Such  a  trespass  is  an  injury  to  the 
inheritance,  and  a  person  seized  of 
an  estate  in  remainder  in  premises 
abutting  upon  the  street,  may 
maintain  an  action  for  an  injunc- 
tion against  the  railroad  company, 
"founded  upon  an  injury  done  to 
the  inheritance,  notwitfistanding 
an  intervening  estate  for  life." 
(Code    Civ.    Pro.   §§1665,   1681.) 

Id. 

TRIAL. 
1.  Under  the  act  of  18ft0  (Chap.  147. 


the  defendant  to  agree  with  com- 
missioners  appoint^  by  the  act 
on  behalf  of  the  city  of  Kochester, 
upon  a  plan  to  elevate  its  tracks 
along  and  across  the  city  streets, 
and  to  close  up  streets,  etc.,  a  por- 
tion of  a  street  upon  which  plain- 
tiff's premises  abutted  was  discon- 
tinued, and  defendant  having 
previously  obtained  title  to  the 
fee  of  the  street,  erected  thereon 
an  embankment  about  fourteen 
feet  hi/?h,  upon  which  it  laid  its 
tracks,  leaving  a  space  between  it 
and  said  premises  so  narrow  as  not 
to  admit  of  the  approach  of  a  team 
and  carriage  to  them.  Plaintiff's 
premises  were  used  and  occupied 
as  a  hotel  and  boarding-house.  In 
an  action  to  recover  damages, 
upon  these  facts  appearing,  the 
court  directed  a  verdict  for  the 
defendant.  Held,  error;  that  the 
plaintiff  established  a  right  to  re- 
cover, and  the  question  of  dam- 
ages sliould  have  been  submitted 
to  the  jury.  Egerer  v.  N.  T,  C.  db 
H.  li.  It.  It.  Co.  108 

2.  Upon  the  trial  of  an  issue  of  fact 
by  a  referee  or  by  the  court  with- 
out a  jury,  a  refusal  to  make  any 
finding  whatever  upon  a  question 
of  fact,  where  a  request  to  find  is 
seasonably  made  by  either  party, 
or  a  Unding  without  anv  evidence 
tending  to  sustain  it,  is  a  ruling 
upon  a  question  of  law.  (Code 
Civ.  Pro.  §  993.)  Van  Bokkelen  v. 
BerdeU.  141 

3.  Upon  trial  of  an  action  upon  a 
policy  of  marine  insurance,  one 
question  was  as  to  whether  the 
vessel  was  lost  before  or  after  the 
policy  expired.  There  was  evi- 
dence authorizing  the  inference 
that  it  was  before.  The  plaintiffs 
conceded  that  the  question  was 
one  of  fact,  but  defendant  refused 
to  go  to  the  jury  on  that  question, 
and  each  party  requested  the  court 
to  direct  a  verdict  in  its  favor. 
The  court  stated  that  neither  party 
desired  to  have  the  facts  submitted 
to  the  jury,  and  upon  the  infer- 
ences he  was  permitted  to  draw 
from  the  evidence,  directed  a  ver- 
dict for  plaintiff.  Held,  no  error. 
Meek  V.  PJtenix  Ins.  Co,  160 

4.  B. ,  as  the  agent  of  plaintiffs,  had 


Laws  of  1880),  wliich  permitted  I     charge  of  certain  premises  known 
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as  "Glass  Buildings*/'  ha  depos< 
ited  the  rents  collected  to  the 
credit  of  a  bank  account  kept  in 
his  name  as  "Agent  Glass  Build- 
ings. "  In  payment  of  a  debt  which 
B.  owed  defendant,  as  collatenil 
for  which  the  latter  held  certain 
securities,  he  received  a  check  on 
the  bank  signed  by  B.,  with  the 
words  "Agt.  Glass  Buildings  "fol- 
lowing his  signature,  and  on  re- 
ceipt surrendered  the  securities. 
The  check  was  paid  by  the  bank 
and  charged  to  said  accx)unt.  B. 
had  no  authority  to  so  use  the 
fund.  In  an  action  to  recover  the 
amount  thereof,  there  was  no  evi- 
dence tending  to  raise  any  ques- 
tion as  to  de&ndant's  good  faith, 
except  such  receipt  of  the  check. 
Meld,  that  the  form  of  the  check 
was  sufficient  to  indicate  to  de- 
fendant the  existence  of  an  agency, 
and  to  put  him  on  inquiry  as  to 
the  agent's  authority  to  so  use  the 
mone^;  and  so,  that  a  refusal  to 
nonsuit  and  a  submission  of  the 
case  to  the  jury  was  proper. 
Qerard  v.  Mcdajiniek.  261 

5.  In  an  action  to  recover  for  serv- 
ices rendered,  the  following  facts 
appeared:  Defendant  entered  into 
a  contract  with  the  city  of  New 
York  to  construct  certain  sewers. 
Under  said  contract  the  city  was 
authorized  to  retain,  for  six  months 
after  the  work  was  done,  a  certain 
percentage  of  the  contract  price 
for  the  purpose  of  repairing  the 
streets  through  which  the  sewers 
were  constructed,  which  the  city 
was  authorized  to  expend  only 
after  defendant  had,  after  being 
notified,  refused  to  make  such  re- 
pairs. Defendant  employed  H., 
plaintiff's  assignor,  to  superintend 
the  work,  agreeing  to  pay  him  for 
his  services  one-third  o^  the  net 
profits.  The  city  made  payments 
as  the  work  progressed,  and  after 
its  completion  retained  the  percent- 
age specified,  which  was  paid  to 
defendant  in  June,  1888.  This  ac- 
tion was  commenced  in  January 
of  that  year.  H.  testified  that  he 
knew  of  the  terms  of  defendant's 
contract  with  the  city.  Defendant 
moved  to  dismiss  the  complaint, 
at  the  close  of  plaintiff's  evidence, 
on  the  ground  that  the  action  had 
been  commenced  before  the  con- 
tract was  completed  and  before 


H.'s  interest  in  the  profits  had  be- 
come due.  This  motion  was  de- 
nied. Held,  no  error;  that  conced- 
ing it  was  not  in  the  contemplation 
of  the  parties  that  the  percentage 
of  H.  should  become  due  and  pay- 
able until  the  amount  thereof 
could  be  ascertained,  as  the  sity 
was  only  authorized  to  spend  for 
repairs  the  money  retained,  and 
the  contractor  conld  not  be  made 
liable  for  a  larger  sum,  upon  con- 
clusion of  the  work,  and  upon  pay- 
ment of  the  amount  earned  less 
the  amount  retained,  the  parties 
could  have  determined  the  net 
profits  and  divided  the  same,  leav- 
ing their  interest,  if  any,  in  the 
amount  retained,  to  be  ascertained 
upon  expiration  of  the  six  months. 
Jenkins  v.  Dean.  275 

6.  Upon  the  death  of  one  of  two  Joint 
contractors,  the  primary  liability 
for  a  breach  of  the  contract  rests 
upon  the  survivor,  and  in  order  to 
maintain  an  action  against  him  and 
the  personal  representatives  of  the 
decedent  jointly,  the  complaint 
must  allege  that  the  latter  is  insol- 
vent or  unable  to  pay.  In  case  of 
the  omission  of  such  an  averment 
the  defect  may  be  availed  of  by 
objection  on  the  trial.  Barnes  y. 
B7'own.  872 

7.  A  plaintiff  is  not  entitled  to  an 
amendment  of  his  complaint  in  this 
respect  on  trial  before  a  referee,  as 
a  matter  of  right,  and  the  exercise 
of  his  discretion  by  the  referee,  in 
denying  the  amendment,  is  not  re- 
viewable here.  Id, 

8.  Where  in  an  equity  action  the  de- 
fendant does  not  plead  want  of 
equitable  jurisdiction  or  allege 
that  plaintiff  has  an  adequate 
remedy  at  law,  he  may  not  insist 
upon  the  trial  that  an  action  in 
equity  will  not  lie.   Watts  v.  Adler, 

646 

9.  Upon  a  trial  before  a  referee  de- 
fendant presented  requests  to  find, 
which  were  refused.  He  there- 
upon excepted  as  follows:  Defend- 
ant separately  excepts  "  to  the  re- 
fusal of  the  referee  to  find  each  of 
the  several  seventeen  conclusions 
submitted  to  the  referee  by  the 
said  defendant  so  far  as  the  ref- 
eree's conclusions  are  not  in  coo- 
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formity  therewith."  Held,  that 
such  exception  was  not  sufficiently 
definite  and  specific  to  present  a 
question  for  review.  Daniels  v. 
Smith.  696 


When  in  (ictum  upon  promis- 


sory note  brotight  by  a  transferee  t/ie 
maker  shows  it  was  obtained  by  fraud, 
and  the  plaintiff  seeks  to  establish  by 
his  own  testimony  that  Ive  is  a  bona  fide 
purchaser,  although  his  testimony  is 
urAisputed,  the  question  is  for  thejvry, 
and  a  direction  of  a  verdict  in  his  favor 
is  error, 
See  Joy  v.  Befendorf.  6 


TRUSTS  AND  TRUSTEES. 

1.  A  certain  designated  beneficiary 
is  essential  to  the  creation  of  a 
valid  testamentary  trust,  and  a 
trust  without  a  beneficiary  who 
can  claim  its  enforcement  is  void. 
Tilden  v.  Green,  29 

2.  The  objection  is  not  obviated  by 
the  creation  of  a  power  in  the 
trustees  to  select  a  beneficiary,  un- 
less the  class  of  persons  in  whose 
favor  the  power  may  be  exercised 
has  been  designated  by  the  testa- 
tor with  such  certainty  that  the 
court  can  ascertain  the  object  or 
objects  of  the  power.  Id. 

3.  The  rule  that  where  several  trusts 
are  created  bjf  a  will,  which  are  in- 
dependent of  and-  separable  from 
each  other,  and  each  complete  in 
itself,  some  of  which  are  lawful 
and  others  unlawful,  the  illegal 
trusts  may  be  cut  off  and  the  legal 
ones  permitted  to  stand,  can  be 
applied  only^  in  aid  and  assistance 
01  the  manifest  intent  of  the  tes- 
tator and  never  where  it  would 
lead  to  a  result  contrary  to  the 
purpose  of  the  will,  or  work  injus- 
tice among  the  beneficiaries,  or  de- 
feat the  testator's  scheme  for  the 
disposal  of  his  property.  Id. 

i.  When,  therefore,  the  trusts  are  so 
connected  as  to  constitute  an  entire 
scheme,  so  that  the  presumed 
wishes  of  the  testator  would  be 
defeated  if  one  portion  were  re- 
tained and  others  rejected,  or  if 
manifest  Injustice  would  result 
from  such  rejection  to  the  bene- 
ficiaries, or  some  of  them,  then  all 
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the  trusts  must  be  construed  to- 
gether and  all  must  be  held  illegal. 

Id. 

5.  The  will  of  T.  gave  his  residuary 
estate  to  his  executors  as  trustees, 
and  to  their  successors  in  the  tnist 
thereby  created,  *'to  have  and  to 
hold  the  same  ♦  *  *  during  a 
period  not  exceeding  two  lives  in 
being,"  which  were  named  and 
"to  apply  the  same  and  the  pro- 
ceeds thereof  to  the  objects  and 
purposes  mentioned ''  in  the  will. 
Those  objects  and  purposes  were 
specified  m  a  clause  by  which  said 
trustees  were  requested  to  pr6cure 
the  incorporation  of  an  institution 
"with  capacity  to  establish  and 
maintain  a  free  library  and  read- 
ing-room in  the  city  of  New  York, 
and  to  promote  such  scientific  and 
educational  purposes"  as  they 
should  designate.  In  case  such 
institution  was  incorporated  dur- 
ing the  life-time  of  the  survivor  ot 
the  two  lives  specified,  the  trust- 
ees were  authorized  to  convey  and 
apply  to  its  use  said  residuary  es- 
tate, "or  so  much  thereof  as  they 
may  deem  expedient."  In  case 
the  institution  should  not  be  in- 
corporated during  the  period  lim- 
ited, "  or  if  for  any  cause  or  reason  " 
said  trustees  "shall  deem  it  inex- 
pedient" to  so  convey  or  apply 
said  residue,  * '  or  any  part  thereof. " 
they  were  authorized  to  apply  the 
whole  or  such  portion  thereof  as 
was  not  so  applied  "  to  such  charit- 
able educational  purposes "  as  in 
their  judgment  would  render  it 
"most  widely  and  substantially 
beneficial  to  mankind."  In  an  ac- 
tion brought  to  obtain  a  construc- 
tion of  the  will,  field  (Bradley^ 
Potter  and  Vann,  JJ.,  dissent- 
ing), that  the  trust  so  sought  to 
be  created  was  invalid  because  of 
indefiniteness  and  uncertainty  in 
its  objects  and  purposes,  and  be- 
cause it  substitutes  for  the  will  of 
the  testator  that  of  the  trustees 
and  makes  that  controlling  in  the 
disposition  of  the  trust  fund;  that 
the  power  conferred  upon  the 
trustees  was  imperative  but  not 
valid  because  not  enforceable  at 
the  suit  of  any  beneficiary;  that 
the  clauses  in  question  could  not 
be  upheld  as  constituting  primarily 
a  separate  trust  or  power  in  trust 
for  the  benefit  of  the  instituti(Hi« 
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with  an  alternative  ulterior  provis- 
ion to  be  effectual  only  in  case  the 
executors  deemed  it  inexpedient  to 
apply  the  residue  to  the  corpora- 
tion; that  there  was  but  a  single 
indivisible  scheme,  i,  «.,  a  gift  to 
charitable  uses,  with  a  suggestion 
of  or  an  expression  of  a  preierencc 
for  the  institution  as  an  instrument 
to  execute  the  donor's  purpose, 
leaving  the  choice  to  the  executors; 
no  preferential  right  to  the  estate, 
or  any  part  of  it  being  conferred 
upon  the  institution.  Id. 

9.  The  executors  caused  an  institu- 
tion to  be  incorporated  and  organ- 
ized as  desired  by  the  will,  and 
conveyed  to  it  the  residuary  es- 
tate. Held,  that  this  had  no  bear- 
ing upon  the  question  as  to  the 
Validity  of  the  provision,  and  did 
not  affect  tlie  rights  of  the  heirs 
and  next  of  kin.  Id. 

7.  To  vest  a  title  in  acestui que  trust, 
under  the  provisions  of  the  Re- 
vised Statutes  (1  K.  S.  728,  §  49, 
and  729,  §  58),  declaring  that  a 
transfer  of  real  estate  to  one  or 
more  persons,  to  the  use  of  or  in 
trust  for  another,  shall  vest  no 
estate  or  interest  in  the  trustee,  it 
is  essential  that  the  trust  be  de- 
clared by  a  deed  or  conveyance  in 
writing  (2  R.  S.  134,  §  6),  and  the 
trust  must  have  existed  at  the 
time  of  the  grant  to  the  trustee. 
Bates  V.  Ledgertaood  Mfg.  Co.    200 

8.  While  no  particular  words  in  a 
will  are  necessary  to  create  a  trust, 
and  one  may  be  implied  where, 
from  the  whole  will,  it  is  apparent 
that  to  accomplish  the  purposes  of 
the  testator,  it  will  be  convenient 
and  advantageous  that  the  execu- 
tors should  be  vested  with  the 
legal  estate;  the  scheme  of  the 
statute  is  in  the  direction  of  such 
a  construction  as  will  vest  title  to 
the  real  estate  in  the  heirs  or  de- 
visees rather  than  the  executors,  if 
the  wishes  of  the  testator  may  be 
carried  out  under  a  trust  power. 
Steinhardt  v.  Cunningham.       292 

9.  In  such  a  case,  therefore,  although 
there  is  a  devise  in  terms  to  execu- 
tors or  trustees  to  sell  or  mortgage 
the  real  estate,  the  title  descends 
to  the  heirs  or  passes  to  the  de- 
visees subject  to  the  execution  of 
the  power.  Id, 


10.  It  is  essential  to  the  constitution 
of  a  valid  trust,  for  any  of  the 
purposes  referred  to  in  the  Statute 
of  Uses  and  Trusts  (1  R.  8.  728, 
I  55),  that  the  power  of  sale  con- 
ferred upon  the  trustees  be  abso- 
lute and  imperative;  a  discretionary 
power  of  sale  is  not  sufficient.    Id. 

11.  The  will  of  F.,  after  directing 
the  payment  of  his  debts,  etc.,  by 
its  terms  gave  all  of  his  estate  to 
his  executors,  i.  e.,  his  wife  and 
H.,  to  have  and  to  hold  the  same 
to  tliemselves,  their  heirs  and  as- 
signs forever  upon  the  uses  and 
trusts  following."  The  will  then 
gave  various  legacies  to  the  tes- 
tator's children;  these  were  fol- 
lowed by  a  residuary  clause  by 
which  he  gave  all  the  residue  of 
hii>  estate,  *  *  after  providing  for  the 
aforesaid  bequests,  *  *  *  ab- 
solutely and  forever"  to  his  wife. 
"  Full  'power  and  authority  **  wag 
given  to  the  *'  said  trustees,  execu- 
tor and  executrix  *  *  *  to 
sell  any  or  all "  of  the  real  estate 
"as  they  may  deem  best."  The 
executors  were  appointed  trustees 
and  guardians  of  the  children  dur- 
ing tneir  minority,  H.  omitted  to 
qualify  as  executor,  and  letters 
testamentary  were  granted  to  the 
widow  alone.  In  an  action  to 
foreclose  a  mortgage  on  certain 
real  estate  of  which  F.  died  seized, 
the  widow  was  made  a  party, 
but  H.  was  not.  Defendant,  who 
acquired  title  iftider  the  foreclosxire 
sale,  contracted  to  sell  the  same  to 
plaintiff.  In  an  action  to  re- 
cover back  moneys  paid  and  ex- 
penditures under  the  contract,  on 
the  ground  of  defect  in  defendant's 
title,  held,  that  no  valid  trust  was 
created  by  the  will;  that  the  pur- 
poses of  the  testator  could  be  ac- 
complished through  a  trust  power; 
that  the  trustees  took  no  title  to 
the  real  estate,  but  the  same  vested 
in  the  widow;  and,  therefore,  that 
H.  was  not  a  necessair  party  to 
the  foreclosure  suit,  ana  defendant 
acquired  a  good  title  under  the 
sale.  Id, 

12.  In  an  action  by  a  creditor  of  a 
corporation  organized  under  the 
Greneral  Manufacturing  Act  (Chap. 
40,  Laws  of  1848),  against  its 
trustees  to  enforce  the  liability 
imposed  by  said  act  (§  12),  because 
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of  a  failure  to  file  an  annual  report 
in  January,  1887,  L.,  one  of  the 
defendants,  claimed  that  he  ^as 
not  a  trustee  at  that  time.  It 
appeared  that  L.  was  elected  in 
1880,  and  that  no  subsequent  elec- 
tion was  held;  he  testified  that 
after  the  expiration  of  a  year  from 
his  election  he  had  nothing  to  do 
with  its  affairs,  except  to  perform 
duties  as  foreman  in  its  shop;  that 
he  never  attended  or  was  notified 
to  attend  any  meeting  of  the 
trustees,  and  was  never  consulted 
by  its  officers.  It  appeared,  how- 
ever, that  in  December,  1886,  in 
opposition  to  an  application  to  the 
attorney-general  to  bring  an  action 
to  dissolve  the  corporation,  L. 
made  and  read  an  affidavit  in  which 
he  stated  that  he  was  a  trustee  and 
referred  to  the  others  as  his  co- 
trustees; he  reiterated  this  state- 
ment in  an  affidavit  thereafter 
made  to  oppose  the  appointment 
of  a  receiver.  L.  testified  in  regard 
to  these  affidavits  that  he  did  not 
understand  when  he  made  them 
that  he  was  making  a  statement 
that  he  was  then  a  trustee,  but 
supposed  he  had  stated  he  was 
once  a  trustee.  Heldy  that  the 
question  was  one  of  fact  and  hav- 
ing been  found  against  the  defend- 
ant below,  it  was  not  reviewable 
here.     First  Nat.  Bank  v.  Lamon. 

866 

18.  The  claim  of  the  plaintiff  was 
upon  notes  given  by  the  corpora- 
tion in  September  and  October, 
1886,  which  did  not  mature  until 
after  January  20,  1887.  The  cor- 
poration stopped  work  in  its  shops 
and  discharged  its  employes  about 
December  15,  1886.  About  that 
time  it  borrowed  a  large  sum  of 
money  giving  a  mortgage  upon 
its  property  to  secure  it.  L.  testi- 
fied that  it  was  then  solvent.  The 
application  to  the  attorney-general 
was  made  December  29,  1886,  the 
ground  of  which  did  not  appear. 
The  action  was  commenced  by  him 
January  15,  1887.  An  order  to 
show  cause  why  a  receiver  should 
not  be  appointed  was  granted 
January  18  and  a  receiver  ap- 
pointed March  7, 1887.  The  bring- 
ing of  the  action  and  the  appoint- 
ment of  a  receiver  were  opposed 
by  two  out  of  four  trustees.  Hddy , 
that  the  trustees  were  not,  under  | 


the  circumstances,  relieved  from 
the  duty  of  filing  the  report  in 
question.  Id. 

14.  A  cehtui  que  trust  is  not  required 
to  establish  his  claim  by  an  action 
at  law  in  order  to  compel  an 
enforcement  of  the  trust,  or  to 
protect  the  trust  property  from 
unlawful  interference.  Spelman 
V.  Freedmaii.  421 


15.  In  an  action  to  have  a  trust  can- 
celed and  to  compel  defendant  G., 
the  trustee,  to  reconvey  the  trust 
estate  to  plaintiff  from  whom  he 
received  the  conveyance,  it  ap- 
peared that  pursuant  to  a  petition 
presented  by  G.,  all  the  parties  to 
the  action  the  persons  interested  in 
the  trust  estate  consenting,  an  or- 
der was  granted  declaring  the  alle- 
gations in  the  petition  to  be  true, 
settling  the  accounts  of  G.  as  trus- 
tee, removing  and  relieving  him 
from  the  trust,  and  directing  that 
he  should  not  further  interfere 
with  the  trust  estate.  In  said  pe- 
tition G.  set  forth  the  original 
declaration  of  trust  and  the  fact 
that  he  had  purchased  certain  real 
estate,  taking  title^n  his  own  name, 
paying  part  of  the  consideration 
from  the  surplus  income  of  the 
trust  estate  and  securing  the  re- 
mainder bv  mortgages  on  the  pro- 
perty, an(f  that  on  the  same  day 
he  executed  an  instrument  pur- 
porting to  enlarge  the  trust  so  as 
to  include  such  property,  which 
instrument  was  also  executed  by 
plaintiff  and  those  interested  in  the 
trust.  The  original  declaration  of 
trust  provided  for  the  collection 
of  the  rents  and  profits  of  the  real 
estate  and  the  application  of  the 
net  proceeds  for  the  maintenance 
of  plaintiff  during  her  life,  after 
her  death  to  that  of  her  husband 
during  his  life,  and  after  the  deaths 
of  both  to  divide  the  property  or 
its  avails  among  her  children,  with 
power  in  the  trustee  to  mortgage 
or  dispose  of  the  property,  If  it 
should  appear  to  be  for  the  benefit 
of  the  trust.  Held,  that  the  trust 
first  mentioned  being  valid,  it  was 
immaterial  whether  the  others  were 
valid  as  trusts  or  as  powers  in  trust, 
as  they  were  separable  from  the 
valid  trust,  and  this  could  be  up- 
held without  conflicting  with  the 
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intention   of  the   creator   of  tlie 
trust.     Oulro88  v.  Gibbons.         447 

16.  On  the  same  day  the  order  was 
granted,  on  application  of  plaintiff 
another  trustee  was  appointed  of 
all  the  real  estate,  with  the  powers 
and  duties  contained  in  the  last 
declaration  of  trust.  G.  was  al- 
lowed, in  his  accounts,  the  amount 
so  paid  by  him  for  the  property 
purchasea.  Held,  that  the  orders 
so  made  on  the  application  of  G. 
were  conclusive  upon  the  parties; 
that  it  necessarily  determined  the 
question  as  to  whether  G.  should 
retain  the  title,  and  also  that  the 
property  so  purchased  by  him  was 
held  in  trust,  and  while  the  order 
remained  in  force  an  action  was 
not  sustainable  to  procure  a  differ- 
ent determination  as  to  the  ques- 
tions involved  therein.  Id. 

17.  An  executor,  as  such,  takes  the 
unqualified  legal  title  to  all  person- 
alty not  specifically  bequeathed, 
and  a  qualified  legal  title  to  that 
which  IS  so  bequeathed,  and  holds 
as  trustee  for  the  benefit  of,  first, 
his  testator's  creditors;  second,  of 
the  distributees  under  his  will,  or, 
if  the  whole. is  not  bequeathed, 
under  the  Statute  of  Distributions. 
Blood  V.  Kane,  514 

18.  The  trust  estate  of  a  sole  execu- 
tor, who  is  also  the  sole  devisee  and 
legatee,  Is  solely  for  the  benefit 
of  the  testator's  creditors;  when 
they  are  paid,  that  estate  sinks 
into  and  is  merged  with  the  bene- 
ficial interest  and  be  as  devisee 
and  legatee  becomes  vested  with 
the  legal  title.  Id, 


UNITED  STATES. 

1.  As  to  whether  the  federal  govern- 
ment can  interfere  with  the  right 
of  the  state  to  control  and  dispose 
of  low  flat  lands  covered  with  shal- 
low water  outside  the  navigable 
channel  of  a  river,  qucere.  Rwinsey 
V.  N,  F.  cfc  N,  E.  R.  R.  Co,        88 

2.  Whero  the  federal  government 
has  not  complained  of  such  a  grant 
and  where  it  does  not  operate  to 
interfere  with  navigation,  no  other 
party  may  be  heard  to  complain. 

Id. 


USAGE. 
See  Custom. 

USURY. 

1.  The  rule  which  renders  void  as 
usurious  a  note  in  the  hands  of  a 
third  party  who  purchased  it  at  a 
discount  greater  than  the  legal 
rate  of  interest,  applies  only  to 
notes  that  had  no  inception  be- 
tween the  parties  thereto,  and 
which  were  not  intended  to  be 
available  until  discounted.  Joy  v. 
Defendorf.  ft 

2.  Where,  therefore,  a  note  was  exe- 
cuted and  delivered  to  the  payee 
with  intent  to  represent  an  exist- 
ing obligation,  it  is  valid  in  the 
hands  of  a  bona  fide  purchaser  at  a 
discount  greater  than  the  legal 
rate  of  interest,  although  it  was 
obtained  by  fraud  from  the  maker. 

Id. 

3.  When  an  agent,  authorized  to 
lend  moneys  of  his  principal,  but 
not  to  take  usury,  lends  such 
moneys  at  a  usurious  rate,  and 
both  the  sum  lent  and  the  usury 
exacted  are  secured  by  the  same 
obligation,  which  the  principal, 
knowing  that  it  is  for  a  larger 
amount  than  the  sum  loaned^ 
without  explanation  accepts  and 
has  the  benefit  of,  it  is  an  adoption 
and  ratification  by  him  of  the  act 
of  the  agent,  and  neither  the  prin- 
cipal nor  his  assignees  can  enforce 
the  obligation.   Bliven  v.  Lydeektr. 

102 

4.  In  an  action  to  foreclose  a  mort- 
gage, the  defense  to  which  was 
usury,  it  appeared  that  the  agent 
of  the  mortgagee  made  the  agree- 
ment for  the  loan  apparently  in  his 
own  name:  he  exacted  as  a  condi- 
tion of  the  loah  the  payment  of  a 
sum  of  money  in  excess  of  lawful 
interest.  This  sum  was  deducted 
from  the  amount  agreed  to  be 
loaned,  the  mortgagor  receiving- 
the  balance.  There  was  no  evi- 
dence that  the  agent  retained  this 
sum  from  moneys  furnished  by  his 
principal,  or  that  the  latter  ad- 
vanced more  than  was  received  by 
the  mortgagor;  the  mortgagee  ac- 
cepted the  mortgage  and  received 
interest  on  the  full  amount  imtil 
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she  assigned  the  same  to  plaintiff. 
ffM,  that  the  inference  was  per- 
missible from  the  evidence  that 
the  mortgagee,  in  accepting  the 
security,  knew  it  was  for  a  larger 
sum  than  she  had  advanced;  and 
so,  in  the  absence  of  explanation, 
a  finding  was  proper  that  she  had 
notice  that  usury  had  been  taken, 
and  that,  in  receiving  the  benefit 
thereof}  she  ratified  the  action  of 
such  agent;  and,  this  having  been 
found,  that  the  mortgage  was 
usurious  and  void.  Id. 


VENDOR  AND  PURCHASER. 

1.  The  interest  of  a  vendee,  in  pos- 
session of  lands  under  a  contract 
for  the  purchase  thereof,  upon 
which  he  has  made  partial  pay- 
ments, may  be  levied  upon  by  vir- 
tue of  an  attachment  duly  issued 
in  an  action  against  him.  (Code 
Civ.  Pro.  §  645.)  Higffins  v.  Me- 
ConneU.  482 

2.  A  provision  in  such  a  contract 
that  the  vendee  shall  not  assign  the 
same  without  the  consent  of  the 
vendors,  is  not  broken  where  the 
transfer  is  by  operation  of  a  judg- 
ment, m. 

8.  An  unrecorded  conveyance  of  real 
estate  is  not  void  as  against  a  sub- 
sequent purchaser,  although  for  a 
valuable  consideration,  who  had 
notice  at  the  time  of  his  purchase 
of  the  imrecorded  deed;  he  cannot 
claim  the  benefit  of  the  Recording 
Act.    Dingley  v.  Bon.  607 

4.  A  purchaser  of  real  estate  is  enti- 
tled to  a  marketable  title  free  from 
reasonable  doubt.  Id. 

6.  Specific  performance  of  his  con- 
tract will  not  be  decreed  where  the 
title  depends  upon  a  disputed 
question  of  fact,  outside  of  the 
record,  about  which  there  is  rea- 
sonable doubt,  and  when  the 
parties  interested  therein,  are  not 
before  the  court.  Id. 

6.  In  an  action  to  compel  the  specific 
performance  of  a  contract  for  the 
purchase  of  land,  the  following 
facts  appeared:  The  premises  were 
conveyed  in  laW  by  J.  &  G.  to  H., 


by  deeds  which  recited  that  the 
grantors  had  conveved  portions 
thereof  to  L.,  S.  <&  B.  and  taken 
back  from  them  mortgages  thereon 
and  that  the  grantors  intended  to 
convey  their  mterests  in  the  prem- 
ises and  in  said  mortgages.  Plain- 
tiff took  title  under  said  deeds. 
No  d^  to  L.,  S.  &  B.  appeared 
on  record.  Plaintiff  claimed  that 
the  recitals  in  said  deeds  only 
amounted  to  constructive  notice, 
casting  upon  the  purchaser  the 
duty  of  ascertainmg  from  the 
records  as  to  the  conveyances  re- 
ferred to,  and  as  the  records  dis- 
closed nothing,  the  purchaser  took 
an  absolute  title  in  fee.  Held,  un- 
tenable; and  that  plaintiff's  title 
was  not  free  from  reasonable 
doubt.  Id. 

7.  It  appeared  that  K.,  plaintiff's 
grantor,  contracted  to  purchase 
the  premises,  but  refused  to  per- 
form his  contract  because  of  the 
recitals  in  the  deeds  to  H.  There- 
upon an  action  to  compel  specific 
performance  was  brought  agidnst 
K.  which  resulted  in  a  Judgment 
for  specific  performance;  K.'s  ob- 
jections beinf^  overruled  upon  the 
ground  that  it  appeared  the  recit- 
als in  the  deeds  were  not  true  in 
fact,  that  no  deeds  were  ever  given 
toL.,  S.  or  B.  but  simply  execu- 
tory contracts,  which  were  subse- 
Suently  canceled  and  surrendered. 
[.  thereupon  took  title.  IMd, 
that  as  neither  L.,  S.  nor  B.  were 
made  parties  to  said  action,  they 
were  not  bound  bv  the  judgment, 
and  it  was  not  bmding  upon  de- 
defendant.  Id. 

See  SaIiES. 


WAIVER. 

1.  A  policy  of  marine  insurance  con- 
tained a  warranty  that  the  vessel 
would  not  use  certain  ports  speci- 
fic, between  certain  dates.  The 
written  application  for  the  policy 
bore  date  at  a  day  between  the 
dates  specified,  and  stated  thrt  the 
ship  was  then  at  one  of  the  prohib- 
ited ports.  Held,  that  said  war- 
ranty was  waived;  and  so,  that  a 
breach  thereof  was  not  a  defense 
to  the  action.  Beek  v.  Phenix  Ina. 
Co.  160 
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2.  A  policy  of  fire  insurance  issued  by 
deiendant  contained  a  clause  that  in 
case  of  disagreement  as  to  amount 
of  loss,  the  same  shall  be  ascer- 
tained by  two  appraisers,  the  in- 
sured and  defendant  each  selecting 
one,  who  were  to  select  *  *  a  compe- 
tent and  disinterested  umpire." 
The  policy  also  contained  a  con- 
dition requiring  proofs  of  loss  to 
be  furnished  within  sixty  days 
after  the  fire,  also  a  proyision  that 
the  company  should  not  be  held 
to  have  waived  any  provision  or 
condition  of  the  policy  or  the  for- 
feiture by  any  act,  requirement 
or  proceeding  on  its  part  relating 
to  an  anpraisal .  In  an  action  upon 
the  policy  it  appeared  that  the 
property  msured  was  destroyed  by 
fire  October  15,  1887.  Defendant 
was  notified,  and  on  October 
twenty-first  its  general  agent  and 
adjuster  called  on  plaintiff;  they 
not  agreeing  as  to  the  amount  of 
loss,  entered  into  a  written  agree- 
ment appointing  appraisers;  the 
agent  at  the  time  stated  to  plain- 
tiff that  proofs  of  the  loss  need  not 
be  furnished  as  the  damages  would 
soon  be  settled.  On  November 
twenty-eighth  the  appraiser  ap- 
pointed by  plaintiff  declined  to 
act.  On  December  twenty-second 
plaintiff  telefrraphed  L.,  the  ap- 
praiser appointed  by  defendant, 
that  he  had  securecf  another  ap- 
praiser. L.  appointed  December 
thirtieth  for  making  an  appraisal. 
At  that  date  the  name  of  N.,  the 
new  appraiser,  was  inserted  in  the 
agreement  by  L.  The  two  apprais- 
ers failed  to  agree,  and  G.  as  the 
Jury  found  refused  to  agree  upon 
a  "disinterested  umpire."  Held, 
that  the  condition  as  to  proofs  of 
loss  was  waived;  and  that  plaintiff 
was  entitled  to  recover.  Biahap  v. 
Agricultural  Ins.  Co.  488 

8.  While  a  waiver  of  a  condition  of 
forfeiture  contained  in  a  policy  of 
insurance  need  not  be  based  upon 
a  technical  estoppel,  in  the  absence 
of  an  express  waiver,  some  of  the 
elements  of  an  estoppel  must 
exist;  the  insured  must  have  been 
misled  by  some  action  of  the  com- 
pany, which  caused  the  omission, 
to  comply  with  the  condition,  or  it 
must  have  done  something,  after 
knowledge  of  a  breach  of  the  con- 
dition, which  could  only  be  done 


by  virtue  of  the  policy,  or  required 
something  from  the  assured  which 
he  was  bound  to  do  only  at  the 
request  of  the  company  under  a 
valid  policy,  or  exercised  a  right 
which  it  had  only  by  virtue  of 
such  policy.  Armstrong  v.  Agri- 
cultural Jns.  Co,  560 


When  intent  to  leaite  fraud 


may  not  be  presumed 
bee  Pryor  v.  Foster, 


171 


Wficre  cashier  of  bank  mieap- 

propriated  eecurities  pledged  as  collat- 
eral for  a  note  dieeounted  by  bank 
indorsed  by  him,  field,  that  the  bring- 
ing of  aetion  and  recovery  ofjuc^ment 
on  note  toas  not  toaiver  of  rtght  to  sue 
the  sureties  on  bond  given  by  him,  eon- 
ditionedfor  the  faithful  discharge  of 
his  duty;  that  the  two  remedies  were 
not  inconsistent,  but  eoneurrent. 

See  TT.  N.  Bank  v.  Birch,         221 


WARRANTY. 

1.  A  policy  of  marine  insurance  con- 
tained a  warranty  tluit  the  vessel 
insured  should  not  be  loaded  more 
than  the  *' registered  tonnage" 
with  lead,  marble,  coal  or  iron  on 
any  one  passage.  Held,  that  the 
term  ''registered  tonnage"  had 
reference  to  that  specified  in  the 
rep;ister  under  which  the  vessel 
sailed,  and  that,  upon  an  allega- 
tion of  a  breach  of  the  warranty, 
the  question  was  as  to  whether  the 
cargo  was  of  greater  weight  than 
that  specified  in  the  ship's  register. 
Reck  V.  Phenix  Ins,  Co.  100 

2.  The  vessel  was  a  foreign  one. 
Held,  that  the  laws  of  measure- 
ment existing  under  acts  of  con- 
gress had  no  application,  as  the 
vessel  under  our  law  was  not  quali- 
fied to  obtain  an  American  register. 

U. 

3.  The  policy  also  contained  a  war- 
ranty that  the  vessel  would  not 
use  certain  ports  specified,  between 
certain  dates.  The  written  appli- 
cation for  the  policy  bore  date  at 
a  day  between  the  dates  specified, 
and  stated  that  the  ship  was  then 
at  one  of  the  prohibited  ports. 
JfeW.  that  saia  warranty  was 
waived;  and  so,  that  a  breach 
thereof  was  not  a  defense  to  the 
action.  Id. 
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WATER-COURSES. 

1.  Plaintiff,  a  water- works  company, 
organized  under  the  act  providing 
for  the  incorporation  of  such  com- 
panies (Chap.  787,  Laws  of  1873, 
as  amended  by  cliap.  415,  Laws  of 
1876),  located  and  constructed  a 
dam  and  reservoir  upon  the  P. 
river,  and  in  May,  1886,  filed  a  map 
showing  the  location  and  the 
lands  necessary  to  be  taken,  and 
entered  into  contracts  with  sev- 
eral villages  to  supply  them  with 
water.  It  had,  prior  to  May,  2888, 
acauired  the  lands  occupied  by  it, 
ana  the  right  to  divert  the  water 
of  the  stream  from  the  riparian 
owners  below  the  dam,  except  one 
H.,  and  had  commenced  proceed- 
ings to  acquire  his  rights.  On 
April  9, 1888,  the  company  adopted 
a  map  and  plans  for  two  addi- 
tional reservoirs,  which  were  not 
contemplated  at  the  time  of  filing 
the  original  map,  one  to  be  located 
on  lands  acquired  by  it  below  the 
land  of  H.,  which  map  was  filed 
May  7, 1888.  It  had  also  acquired 
the  rights  from  the  riparian  owners 
below  H.  to  divert  the  water  at 
such  lower  reservoir.  Before  this, 
however,  but  while  plaintiff  was 
prosecuting  with  diligence  and  in 
good  faith  the  proceedings  to  ac- 
quire the  rights  of  H.,  defendants, 
who  composed  the  board  of  water 
commissioners  of  the  village  of 
T.,  with  actual  notice  of  what 
plaintiff  had  done,  undertook  to 
locate  a  dam  and  reservoir  upon 
the  lands  of  H. ,  filed  a  map  thereof 
and  instituted  proceedings  to  con- 
demn for  their  use  the  riparian 
rights  of  H.  In  an  action  to  re- 
strain defendants  from  construct- 
ing such  dam  and  reservoir,  ?ield, 
that  neither  plaintiff*s  original 
plan,  as  shown  by  the  map  then 
filed,  nor  the  rights  acquired  from 
the  riparian  owners  below,  de- 
prived defendants  of  the  right  to 
locate  their  works  upon  the  same 
stream  below  defendants'  works; 
that  the  fact  that  defendants  suc- 
ceeded in  filing  l.heir  map  before 
the  plaintiff  filed  its  second  map, 
did  not  necessarily  give  defendants 
the  exclusive  right  to  condemn 
and  acquire  the  lower  riparian 
rights:  that  plaintiff,  before  filing 
that  map,  had  the  right  to  enter 
upon  and  acquire  the  lands  and 


water  rights  required  for  the  addi- 
tional reservoir,  and  that  the 
rights  so  acquired  were  not  im- 
paired by  the  filing  of  defendants' 
map;  nor  did  that  act  give  to  them 
the  right  to  acquire  by  condemna- 
tion proceedings  plaintiff's  rights 
in  the  stream  below;  and  as  their 
proposed  dam  and  reservoir  would 
interfere  with  those  rights,  plain- 
tiff was  entitled  to  the  relief 
sought.    P.  W,  W,  Co.  V.   Bii-d. 

249 

2.  Plaintiff,  in  its  contracts  with  the 
riparian  owners,  contracted  to 
supply  them  with  water.  It  was 
claimed  on  the  part  of  defendants 
that  the  rights  so  acquired  were 
not  for,  and  had  not  been  devoted 
to,  the  public  use,  and  were  not 
necessary  for  the  purposes  of  plain- 
tiff's incorporation.  Held,  unten- 
able; that  the  agreement  to  supply 
individuals  with  water  did  not  de- 
stroy the  public  use,  and  that  the 
facts  justified  a  finding  that  said 
rights  were  necessary  for  the 
purposes  of  plaintiff's  incorpora- 
tion; that  is,  to  meet  the  require- 
ments, under  all  contingencies,  of 
the  villages  dependent  upon  it  for 
their  water  supply.  Id. 

8.  The  iudgment  below  restrained 
defendants  from  constructint^  and 
maintaining  any  reservoir  and  dam 
upon  the  P.  river,  or  from  inter- 
cepting or  diverting  an^  of  its 
waters,  or  from  acquinng  any 
riparian  rights  therein.  Held, 
error,  and  judgment  modified  so 
as  only  to  restrain  defendants 
from  erecting  any  reservoir  or  dam 
above  the  pomt  wheie  plaintiff  had 
located  its  new  reservoir.  iltt 

WATEIl-WORKS    COMPANIES, 

1.  Plaintiff,  a  water- works  comjjany, 
organized  under  the  act  providing  • 
for  the  incorporation  of  such  com- 
panies (Chap.  787,  Laws  of  1873, 
at  amended  bv  chap.  415,  Laws  of 
1876),  located  and  constructed  a 
dam  ana  reservoir  upon  the  P. 
river,  and  in  May,  1886,  filed  a  map 
showing  the  location  and  the  lands 
necessary  to  be  taken,  and  entered 
into  contracts  with  several  villages 
to  supply  them  with  water.  It 
had,  prior  to  May,  1888,  acquired 
the  lands  occupied  by  it,  and  the 
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right  to  divert  the  water  of  the 
stream  from  the  riparian  owners 
below  the  dam,  except  one  H., 
and  had  commenced  proceedings 
to  acquire  his  rights.  On  April 
9,  186fe,  the  company  adopted  a 
map  and  plans  for  two  additional 
reservoirs,  which  were  not  contem- 
plated at  the  time  of  tiling  the 
original  map,  one  to  be  located  on 
lands  acquired  by  it  below  the 
land  of  H.,  which  map  was  filed 
May  7, 1888.  It  had  also  acquired 
the  rights  from  the  riparian  own- 
ers below  H.  to  divert  the  water 
at  such  lower  reservoir.  Before 
this,  however,  but  while  plaintiff 
was  prosecuting  with  diligence 
and  in  good  failh  the  proceedings 
to  acquire  the  rights  of  H.,  de- 
fendants, who  composed  the  board 
of  water  commissioners  of  the  vil- 
lage of  T.,  with  actual  notice  of 
what  plaintiff  had  done,  under- 
took to  locate;  a  dam  and  reservoir 
upon  the  lands  of  H.,  filed  a  map 
thereof  and  instituted  proceedings 
to  condemn  for  their  use  the 
riparian  rights  of  H.  In  an  action 
to  restrain  defendants  from  con- 
structing such  dam  and  reservoir, 
held,  that  neither  plaintiff's 
original  plan,  as  shown.by  the  map 
then  filed,  nor  the  rights  acquired 
from  the  riparian  owners  below, 
deprived  defendants  of  the  right 
to  locate  their  works  upon  the 
same  stream  below  defendants' 
works;  that  the  fact  that  defend- 
ants succeeded  in  filing  their  map 
before  the  plaintiff  fil^  its  second 
map,  did  not  necessarily  ^ive  de- 
fendants the  exclusive'  right  to 
condemn  and  acquire  the  lower 
riparian  rights;  that  plaintiff,  be- 
fore filing  that  map,  had  the  right 
to  enter  upon  and  acquire  the 
lands  and  water  rights  required 
for  the  additional  reservoir,  and 
that  the  rights  so  acquired  were 
not  impair^  by  the  filing  of  de- 
fendants' map;  nor  did  tnat  act 
five  to  them  the  right  to  acquire 
y  condemnation  proceedmgs 
{Haintiff's  rights  in  the  stream  l^- 
ow;  and  as  their  proposed  dam 
and  reservoir  would  interfere  with 
those  rights,  plaintiff  was  entitled 
to  the  relief  sought.  P.  W.  W,  Co. 
V.  Bird.  249 

9.  Plaintiff,  in  its  contracts  with  the 
riparian    owners,    contracted    to 


supply  them  wkh  water.  It  was 
claimed  on  the  part  of  defendants 
that  the  rights  so  acquired  were 
'  not  for,  and  had  not  been  devoted 
to,  the  public  use,  and  were  not 
necessary  for  the  purposes  of 
plaintiff's  incorporation.  Held, 
untenable;  that  the  agreement  to 
supply  individuals  with  wat^r  did 
not  destroy  the  public  use,  and 
that  the  facts  justified  a  finding 
that  said  rights  were  necessary  for 
the  purposes  of  plaintiff's  incorpo- 
ration; that  is,  to  meet  the  require- 
ments, under  all  contingencies,  of 
the  villages  dependent  upon  it  for 
their  water  supply.  Id, 

3.  The  Judgment  below  restrained 
dcfenaants  from  constructing  and 
maintaining  any  reservoir  and  dam 
upon  the  F.  river,  or  from  inter- 
cepting and  diverting  any  of  its 
waters,  or  from  acquiring  any 
riparian  rights  therein.  Held, 
error,  and  judgment  modified  so 
as  only  to  restnun  defendants  from 
erecting  any  reservoir  or  dam 
above  the  point  where  plaintiff 
had  located  its  new  reservoir.   Id. 


WAY. 

See  Highway. 
Pbivate  Wat. 


WILLS. 

1.  It  seems,  that  a  valid  devise  or 
bequest  may  be  limited  to  a  corpo- 
ration to  be  created  after  thedeaUi 
of  the  testator,  provided  it  is  to  be 
and  is  called  into  being  within  the 
time  allowed  for  the  vesting  of 
future  estates.    Ttldenr.  Green.  ^ 

2.  A  certain  designated  beneficiary 
is  essential  to  the  creation  of  a 
valid  testamentary  trust,  and  a 
trust  without  a  beneficiary  who 
can  claim  its  enforcement  is  void. 

Id. 

3.  The  objection  is  not  obviated  by 
the  creation  of  a  power  in  the 
trustees  to  select  a  beneficiary, 
unless  the  class  of  persons  in  whose 
favor  the  power  may  be  exercised 
has  been  designated  by  the  testator 
with  such  certainty  that  the  court 
can  ascertain  the  object  or  objects 
of  the  power.  Id, 
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4.  So,  also,  while  under  the  Statute 
of  Powers  there  may  be  a  power  of 
selection  or  exclusion  with  regard 
to  the   designated    objects,    the 

Sower  of  selection  must  be  so 
efined  that  there  are  persons  who 
can  come  into  court  and  say  they 
are  embraced  within  the  class,  and 
demand  the  enforcement  of  the 
power.  Id, 

5.  The  English  doctrine  of  cy  pres, 
which  upholds  gifts  for  charitable 
purposes  when  no  beneficiary  is 
named,  has  no  place  in  the  juris- 
prudence of  this  state.  Id. 

6.  The  rule  that  where  several  trusts 
are  created  by  a  will,  which  are 
independantofand  separable  from 
each  other,  and  each  complete  in 
itself,  some  of  which  are  lawful 
and  others  unlawful,  the  illegal 
trust  may  be  cut  off  and  the  legal 
ones  be  permitted  to  stand,  can  be 
applied  only  in  aid  and  assistance 
oi  the  manifest  intent  of  the 
testator  and  never  where  it  would 
lead  to  a  result  contrary  to  the 
purpose  of  the  will,  or  work  in- 
justice among  the  beneficiaries,  or 
defeat  the  testator's  scheme  for  the 
disposal  of  his  property.  Id. 

7.  When,  therefore,  the  trusts  are 
so  connected  as  to  constitute  an 
entire  scheme,  so  that  the  pre- 
sume wishes  of  the  testator  would 
be  defeated  if  one  portion  were 
retained  and  others  rejected,  or  if 
manifest  injustice  would  result 
from  such  rejection  to  the  bene- 
ficiaries, or  some  of  them,  then 
all  the  trusts  must  be  construed 
together  and  all  mixst  be  held 
illegal.  Id. 

8.  While,  in  the  construction  of  a 
will,  the  court  must  so  construe 
its  provisions  as  to  effectuate  the 
general  intent  of  the  testator  as 
expressed  in  the  whole  instrument, 
and  while  for  this  purpose  words 
and  phrases  may  be  transposed 
and  its  provisions  read  in  an  order 
different  from  that  in  which  they 
appear  in  the  instrument,  and  pro- 
visions may  be  inserted  or  left  out 
if  necessaiT,  this  can  only  be  done 
In  aid  of  the  testator's  intent  and 
purpose  and  not  to  devise  a  new  I 
scheme  or  to  make  a  new  will.  Id.  I 
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9.  The  wOl  of  T.  gave  his  residuary 
estate  to  his  executors  as  trustees, 
and  to  their  successors  in  the  trust 
thereby  created,  '*to  have  and  to 
hold  the  same  *  *  «  during 
a  period  not  exceeding  two  lives 
in  being,''  which  were  named  and 
"  to  apply  the  same  and  the  pro- 
ceeds thereof  to  the  objects  and 
purposes  mentioned  "  in  the  will. 
Those  objects  and  purposes  were 
specified  m  a  clause  by  which  said 
trustees  were  requested  to  procure 
the  incorporation  of  an  institution 
"with  capacity  to  establish  and 
maintain  a  free  librarv  and  reading- 
room  in  the  city  of  New  York,  and 
to  promote  such  scientific  and  ed- 
ucational purposes  "  as  they  should 
designate.  In  case  such  institution 
was  mcorporated  durine  the  life- 
time of  the  survivor  of  the  two 
lives  specified,  the  trustees  were 
authonzed  to  convey  and  apply  to 
its  use  said  residuary  estate,  "or 
so  much  thereof  as  they  may  deem 
expedient.  *'  In  case  the  institution 
should  not  be  incorporated  dur- 
ing the  period  limited,  "or  if  for 
any  cause  or  reason  "  said  trustees 
"  shall  deem  it  inexpedient"  to  so 
convey  or  apply  said  residue,  "or 
any  part  thereof,"  they  were  au- 
thonzed to  apply  the  whole  or 
such  portion  thereof  as  was  not  so 
applied  "to  such  charitable  ^u- 
cational  purposes  "  as  in  their  judg- 
ment would  render  it  * '  most  widely 
substantial  and  beneficial  toman- 
kind."  In  an  action  brought  to 
obtain  a  construction  of  the  will, 
held  (Bradlbt,  Pottbk  and  Vann, 
JJ.,  dissenting),  that  the  trust  so 
sought  to  be  created  was  invalid 
because  of  indeflniteness  and  uncer- 
tainty in  its  objects  and  purposes, 
and  because  it  substitutes  for  the 
will  of  the  testator  that  of  the  trus- 
tees and  makes  that  controlling  in 
the  distribution  of  the  trust  fund; 
that  the  power  conferred  upon 
the  trustees  was  imperative  but 
not  valid,  because  not  enforceable 
at  the  suit  of  any  beneficiary;  that 
the  clauses  in  question  could  not  be 
upheld  as  constituting  primarily  a 
separate  trust  or  power  in  trust  for 
the  benefit  of  the  institution,  with 
an  alternative  ulterior  provision  to 
be  effectual  only  in  case  the  execu- 
tors deemed  it  inexpedient  to  apply 
the  residue  to  the  corporation ;  that 
there  was  not  a  single  indivisible 
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scheme,  i.  e.,  a  gift  to  charitable 
uses,  with  a  suggestion  of  or  an 
expression  of  a  preference  for  the 
institution  as  an  instrument  to  ex- 
ecute the  donor's  purpose,  leaving 
the  choice  to  the  executors;  no 
preferential  right  to  the  estate,  or 
any  part  of  it  l^ing  conferred  upon 
the  institution.  Id. 

10.  The  executors  caused  an  institu- 
tion to  be  incorporated  and  organ- 
ized as  desired  by  the  will,  and 
conveyed  to  it  the  residuary  estate. 
Held,  that  this  had  no  bearing 
upon  the  question  as  to  the  validity 
of  the  provision,  and  did  not  aJffect 
the  rights  of  the  heirs  and  next  of 
kin.  Id. 

11.  Under  the  law,  as  it  existed  in 
this  state  prior  to  the  revision  of 
1830,  a  testator  could  only  devise 
such  lands  as  he  was  seized  and 
possessed  of  at  the  time  of  the 
making  and  publishing  of  his  will 
save  where  he  was  at  that  time  in 
possession  under  equities,  which 
the  court  would  enforce,  in  which 
case  such  rights  and  equities  would 
pass  under  a  devise.  Dodge  v. 
OaUatin.  117 

12.  In  February,  1807,  R.  made  and 
published  his  will  by  which  he  de- 
vised all  his  residuary  real  estate 
of  which  he  was  then  or  might  be 
seized  and  possessed  of  at  the  time 
of  his  death  to  C.  At  that  time 
R.  was  the  owner  of  certain  lands 
in  the  city  of  New  York,  bounded 
easterly  by  the  high-water  mark 
of  the  Hudson  River;  he  subse- 
quently petitioned  the  common 
council  for  a  grant  of  land  under 
water  in  front  of  his  uplands. 
Such  a  grant  was  executed  and 
delivered  in  November,  1807.  R. 
died  in  1809  without  republishing 
his  will.  In  an  action  of  eiect- 
ment  brought  to  recover  two  lots, 
part  of  the  lands  covered  by  said 
grant,  in  which  action  defendants 
claimed  title  under  said  will,  it 
appeared  that  in  1794  the  board  of 
aldermen  of  said  city  passed  a 
resolution  to  grant  the  tlien  owner 
of  said  uplands  the  wat«r  lots  in 
front  thereof.  In  1797  the  then 
owner  petitioned  said  board  for  a 
grant  so  that  he  might  build  a 
bulkhead  and  All  in  his  water  lots; 
this  was  referred  to  a  committee. 


who  reported  in  favor  of  a  grants 
which  report  was  agreed  to  by  the 
board .    It  did  not  appear  that  any 
conveyance  was  executed;  but  it 
appeared  tliat  the  petitioner,  prior 
to  1799,  took  possession,  docked 
out  and  filled  in  the  lots  and  had 
the  use  of  the  property  from  thi;t 
time.    In  1798  the  city  presented 
a  petition  to  the  legislature  settin>c 
forth,  among  other  things,  that  it 
had  lately  directed  a  permanent 
street  to  be  laid  out  at  the  ex- 
tremity of   its    grants    "  already- 
made  and  thereauer  to  be  made 
on  said  river,  and  asking  author- 
ity to  compel  the  proprietors  of 
the  lots  fronting  thereon  to  make 
the  street.     Thereupon  an  act  was 
passed  (Chap.  80,  Laws  of  1798), 
authorizing  the  city  to  lay  out  the 
street  at  tlie  expense  of  the  ad- 
joining proprietors  and  requiring 
the  proprietors  of  the   uplands, 
who  had  not  acquired  title  to  the 
land  under  water,  to  fill  up  the 
space  between  their  lots  and  said 
street.       The  act  provided  that 
upon  their  doing  this  they  shall 
"be  respectively  entitled  to  be- 
come the  owners  of  the  said  inter- 
vening space  of  ground    in    fee 
simple."     The  city  accepted  the 
act,   and,   in  pursuance    thereof, 
the  then  owner  of  the  upland  ad- 
joing  the  land  conveyed  by  said 
grant,  filled  in  the  space  between 
his  uplands  and  said  street.    Hdd^ 
that  these  facts  disclosed  an  equit- 
able title  in  R.  at  the  time  of  the 
execution  of  his  will,  which  passed 
by  the  devise.  Id, 

13.  It  geenu  a  controversy  as  to  the 
amount  due  upon  a  contract  for 
the  purchase  of  real  estate  would 
not  prevent  its  passing  by  devise 
in  the  will  of*  the  purchaser  exe- 
cuted prior  to  1880;  subject,  how- 
ever, to  the  amount  that  should 
be  found  due.  Jd. 

14.  While  no  particular  words  in  a 
will  are  necessary  to  create  a  trust, 
and  one  may  be  implied  where, 
from  the  whole  will,  it  is  apparent 
that  to  accomplish  the  purposes  of 
the  testator,  it  will  be  convenient 
and  advantageous  that  the  execu- 
tors should  be  vested  with  the 
legal  estate:  the  scheme  of  the 
statute  is  in  the  direction  of  such  a 
construction  as  will  vest  title  to 
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the  real  estate  in  the  heirs  or  de- 
visees rather  than  the  executors,  if 
the  wishes  of  the  testator  may  be 
carried  out  under  a  trust  power. 
Steinhardt  v.  Ounningham,        2192 

15.  In  such  a  case,  therefore,  al- 
though there  is  a  devise  in  terms 
to  executors  or  trustees  to  sell  or 
mortgage  the  real  estate,  the  title 
descends  to  the  heirs  or  passes  to 
the  devisees  subject  to  the  execu- 
tion of  the  power.  Id. 

16.  It  is  essential  to  the  constitution 
of  a  valid  trust,  for  any  of  the  pur- 
poses referred  to  in  the  Statute  of 
Uses  and  Trusts  (1  R.  S.  728,  g  55), 
that  the  power  of  sale  conferred 
upon  the  trustees  be  absolute  and 
imperative;  a  discretionary  power 
of  sale  is  not  sufficient.  Id. 

17.  The  will  of  F.,  after  directing 
the  payment  of  his  debts,  etc.,  by 
its  terms  gave  all  of  his  estate  to 
his  executors,  t.  e.,  his  wife  and 
H.,  "  to  have  and  to  hold  the  same 
to  themselves,  their  heirs  and  as- 
signs forever  upon  the  uses  and 
trusts  following."  The  will  then 
gave  various  legacies  to  the  testa- 
tor's children;  these  were  followed 
by  a  residuary  clause  by  which  he 


gave  all  the  residue  of  his  estate, 
*'  after  providing  for  the  aforesaid 
bequests,  *  »  ♦  absolutelv 
and  forever  "  to  his  wife.  '*Full 
power  and  authority "  was  given 
to  the  '*  said  trustees,  executor  and 
executrix  ♦  ♦  ♦  to  sell  any  or 
all"  of  the  real  estate  "as  they 
may  deem  best."  The  executors 
were  appointed  trustees  and  guard- 
ians of  the  children  during  their 
minority.  H.  omitted  to  qualify 
as  executor,  and  letters  testament- 
ary  were  granted  to  the  widow 
alone.  In  an  action  to  foreclose  a 
mortgage  on  certain  real  estate  of 
which  F.  died  seized,  the  widow 
was  made  a  party,  but  H.  was  not. 
Defendant,  who  acquired  title 
imder  the  foreclosure  sale,  con- 
tracted to  sell  the  same  to  plaintiff. 
In  an  action  to  recover  back  moneva 
paid  and  expenditures  under  the 
contract,  on  the  ground  of  defect 
in  defendant's  title,  Tield,  that  no 
valid  trust  was  created  by  the  will; 
that  the  purposes  of  the  testator 
could  be  accomplished  through  a. 
trust  power;  that  the  trustees  took 
no  title  to  the  real  estate,  but  the 
same  vested  in  the  widow;  and» 
therefore,  that  H.  was  net  a  neces- 
sary  party  to  the  foreclosure  suit» 
ana  defendant  acquired  a  good 
title  under  the  sale.  Id^ 


'f 


>> 


6- 


/265    i)7U 


i 


\ 


i 


^ 


> 


784 


INDEX. 


as  ''Glass  Buildings;*'  ha  depos- 
ited the  rents  collected  to  the 
credit  of  a  bank  account  kept  in 
his  name  as  ''Agent  Glass  Build- 
ings. "  In  payment  of  a  debt  which 
B.  owed  defendant,  as  collatend 
for  which  the  latter  held  certain 
securities,  he  received  a  check  on 
the  bank  signed  by  B.,  with  the 
words  "Agt.  Glass  Buildings  "fol- 
lowing his  signature,  and  on  re- 
ceipt surrendered  the  securities. 
The  check  was  paid  by  the  bank 
and  charged  to  said  account.  B. 
had  no  authority  to  so  use  the 
fund.  In  an  action  to  recover  the 
amount  thereof,  there  was  no  evi- 
dence tending  to  raise  any  ques- 
tion as  to  defendant's  good  faith, 
except  such  receipt  of  the  check. 
Held,  that  the  form  of  the  check 
was  sufficient  to  indicate  to  de- 
fendant the  existence  of  an  agency, 
and  to  put  him  on  inquiry  as  to 
the  agent's  authority  to  so  use  the 
money;  and  so,  that  a  refusal  to 
nonsuit  and  a  submission  of  the 
case  to  the  jury  was  proper. 
Gerard  v.  McChrnack,  261 

5.  In  an  action  to  recover  for  serv- 
ices rendered,  the  following  facts 
appeared:  Defendant  entered  into 
a  contract  with  the  city  of  New 
York  to  construct  certain  sewers. 
Under  said  contract  the  city  was 
authorized  to  retain,  for  six  months 
after  the  work  was  done,  a  certain 
percentago  of  the  contract  price 
for  the  purpose  of  repairing  the 
streets  through  which  the  sewers 
were  constructed,  which  the  city 
was  authorized  to  expend  only 
after  defendant  had,  after  being 
notified,  refused  to  make  such  re- 
pairs. Defendant  employed  H., 
plaintiff's  assignor,  to  superintend 
the  work,  agreeing  to  pay  him  for 
his  services  one-third  oi^  the  net 
profits.  The  city  made  payments 
as  the  work  progressed,  and  after 
its  completion  retained  the  percent- 
age specified,  which  was  paid  to 
defendant  in  June,  1888.  'This  ac- 
tion was  commenced  in  January 
of  that  year.  H.  testified  that  he 
knew  01  the  terms  of  defendant's 
contract  with  the  city.  Defendant 
moved  to  dismiss  tne  complaint, 
at  the  close  of  plaintiff's  evidence, 
on  the  ground  that  the  action  had 
been  commenced  before  the  con- 
tract was  completed  and  before 


H.'s  interest  in  the  profits  had  be- 
come due.  This  motion  was  de- 
nied. HM^  no  error;  that  conced- 
ing it  was  not  in  the  contemplation 
of  the  parties  that  the  percentage 
of  U.  should  become  due  and  pay- 
able until  the  amount  thereof 
could  be  ascertained,  as  the  sity 
was  only  authorized  to  spend  for 
repairs  the  money  retained,  and 
the  contractor  coald  not  be  made 
liable  for  a  larger  sum,  upon  con- 
clusion of  the  work,  and  upon  pay- 
ment of  the  amount  earned  less 
the  amount  retained,  the  parties 
could  have  determined  the  net 
profits  and  divided  the  same,  l«ay- 
mg  their  interest,  if  any,  in  the 
amount  retained,  to  be  ascertained 
upon  expiration  of  the  six  months. 
Jenkins  y.  Dean.  275 

6.  Upon  the  death  of  one  of  two  joint 
contractors,  the  primary  liability 
for  a  breach  of  the  contract  rests 
upon  the  survivor,  and  in  order  to 
maintain  an  action  against  him  and 
the  personal  representatives  of  the 
decedent  jointly,  the  comi)laint 
must  allege  that  the  latter  is  insol- 
vent or  unable  to  pay.  In  case  of 
the  omission  of  such  an  averment 
the  defect  may  be  availed  of  by 
objection  on  the  trial.  Barnes  v. 
Brown.  873 

7.  A  plaintiff  is  not  entitled  to  an 
amendment  of  his  complaint  in  this 
respect  on  trial  before  a  referee,  as 
a  matter  of  right,  and  the  exercise 
of  his  discretion  by  the  referee,  in 
denying  the  amendment,  is  not  re- 
viewable here.  Id. 

8.  Where  in  an  equity  action  the  de- 
fendant does  not  plead  want  of 
equitable  jurisdiction  or  allege 
that  plaintiff  has  an  adequate 
remedy  at  law,  he  may  not  insist 
upon  the  trial  that  an  action  in 
equity  will  not  lie.   WatU  v.  Adler. 

646 

9.  Upon  a  trial  before  a  referee  de- 
fendant presented  requests  to  find, 
which  were  refused.  He  there- 
upon excepted  as  follows;  Defend- 
ant separately  excepts  "  to  the  re- 
fusal of  the  referee  to  find  each  of 
the  several  seventeen  conclusions 
submitted  to  the  referee  by  the 
said  defendant  so  far  as  the  ref- 
eree's conclusions  are  not  in  con- 
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formitj  therewith."  Held,  that 
such  exception  was  not  suffidentlj 
definite  and  specific  to  present  a 
question  for  review.  Jkinielti  v. 
Smith.  696 


When  in  action  upon  promis- 


sory note  brought  by  a  transferee  t/ie 
maker  shows  it  was  obtained  byfravd, 
and  the  plaintiff  seeks  to  establish  by 
his  own  testimony  that  he  is  a  bona  fide 
purchaser,  although  his  testimony  is 
urjdisputed,  the  question  is  for  the  jury, 
and  a  direction  of  a  verdict  inhis  favor 
is  error. 
See  Joy  v.  Defendorf,  6 


TRUSTS  AND  TRUSTEES. 

1.  A  certain  designated  beneficiary 
is  essential  to  the  creation  of  a 
valid  testamentary  trust,  and  a 
trust  without  a  beneficiary  who 
can  claim  its  enforcement  is  void. 
Tilden  v.  Green,  29 

2.  The  objection  is  not  obviated  by 
the  creation  of  a  power  in  the 
trustees  to  select  a  beneficiary,  un- 
less the  class  of  persons  in  whose 
favor  the  power  may  be  exercised 
has  been  oesignated  by  the  testa- 
tor with  such  certainty  that  the 
court  can  ascertain  the  object  or 
objects  of  the  power.  Id. 

3.  The  rule  that  where  several  trusts 
are  created  by  a  will,  which  are  in- 
dependent of  and-  separable  from 
each  other,  and  each  complete  in 
itself,  some  of  which  are  lawful 
and  others  unlawful,  the  illegal 
trusts  may  be  cut  off  and  the  legal 
ones  permitted  to  stand,  can  be 
applied  only  in  aid  and  assistance 
of  the  manifest  intent  of  the  tes- 
tator and  never  where  it  would 
lead  to  a  result  contrary  to  the 
purpose  of  the  will,  or  work  injus- 
tice among  the  beneficiaries,  or  de- 
feat the  testator's  scheme  for  the 
disposal  of  his  property.  Id. 

i.  When,  therefore,  the  trusts  are  so 
connected  as  to  constitute  an  entire 
scheme,  so  that  the  presumed 
wislies  of  the  testator  would  be 
defeated  if  one  portion  were  re- 
tained and  others  rejected,  or  if 
manifest  injustice  would  result 
from  such  rejection  to  the  bene- 
ficiaries, or  some  of  them,  then  all 
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the  trusts  must  be  construed  tO' 
gether  and  all  must  be  held  illcgaL 

Id. 

5.  The  will  of  T.  gave  his  residuary 
estate  to  his  executors  as  trustees, 
and  to  their  successors  in  the  trust 
thereby  created,  "to  have  and  to 
hold  the  same  *  *  ♦  during  a 
period  not  exceeding  two  lives  in 
being,"  which  were  named  and 
'*  to  apply  the  same  and  the  pro- 
ceeds thereof  to  the  objects  and 
purposes  mentioned  '*  in  the  will. 
Those  objects  and  purposes  were 
specified  m  a  clause  by  which  said 
trustees  were  requested  to  pr5cure 
the  incorporation  of  an  institution 
''with  capacity  to  establish  and 
maintain  a  free  library  and  read- 
ing-room in  the  city  of  New  York, 
and  to  promote  such  scientific  and 
educational  purposes"  as  they 
should  designate.  In  case  such 
institution  was  incorporated  dur- 
ing the  life-time  of  the  survivor  of 
the  two  lives  specified,  the  trust- 
ees were  authorized  to  convey  and 
apply  to  its  use  said  residuary  es- 
tate, "  or  so  much  thereof  as  they 
may  deem  expedient."  In  case 
the  institution  should  not  be  in- 
corporated during  the  period  lim- 
ited, *  *  or  if  for  any  cause  or  reason  " 
said  trustees  "shall  deem  it  inex- 
pedient" to  so  convey  or  apply 
said  residue,  * '  or  any  part  thereof." 
they  were  authorized  to  apply  the 
whole  or  such  portion  thereof  as 
was  not  so  applied  "  to  such  charit- 
able educational  purposes "  as  in 
their  judgment  would  render  it 
"most  widely  and  substantially 
beneficial  to  mankind."  In  an  ac* 
tion  brought  to  obtain  a  construc- 
tion of  the  will,  held  (Bradley, 
Potter  and  Vanx,  JJ.,  dissent- 
ing), that  the  trust  so  sought  to 
be  created  was  invalid  because  of 
indefiniteness  and  uncertainty  in 
its  objects  and  purposes,  and  be- 
cause it  substitutes  for  the  will  of 
the  testator  that  of  the  trustees 
and  makes  that  controlling  in  the 
disposition  of  the  trust  fund;  that 
the  power  conferred  upon  the 
trustees  was  imperative  but  not 
valid  because  not  enforceable  at 
the  suit  of  any  beneficiary;  that 
the  clauses  in  question  could  not 
be  upheld  as  constituting  primarily 
a  separate  trust  or  power  in  trust 
for  the  benefit  of  the  institution^ 
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with  an  alternative  ulterior  provis- 
ion to  be  effectual  only  in  caae  the 
executors  deemed  it  inexpedient  to 
apply  the  residue  to  the  corpora- 
tion; that  there  was  but  a  single 
indivisible  scheme,  i.  e.,  a  gift  to 
charitable  uses,  with  a  suggestion 
of  or  an  expression  of  a  preicrencc 
for  the  institution  as  an  instrument 
to  execute  the  donor's  purpose, 
leaving  the  choice  to  the  executors; 
no  preferential  right  to  the  estate, 
or  any  part  of  it  being  conferred 
upon  the  institution.  Id, 

%.  The  executors  caused  an  institu- 
tiofl  to  be  incorporated  and  organ- 
ized as  desired  by  the  will,  and 
conveyed  to  it  the  residuary  es- 
tate. Held,  that  this  had  no  bear- 
ing upon  the  question  as  to  the 
Validity  of  the  provision,  and  did 
not  affect  the  rights  of  the  heirs 
and  next  of  kin.  Id. 

7.  To  vest  a  title  in  &c€»tui  que  trusty 
under  the  provisions  of  the  Re- 
vised Statutes  (1  R.  S.  728.  §  49, 
and  729,  §  58),  declaring  that  a 
transfer  of  real  estate  to  one  or 
more  persons,  to  the  use  of  or  in 
trust  for  another,  shall  vest  no 
estate  or  interest  in  the  trustee,  it 
is  essential  that  the  trust  be  de- 
clared by  a  deed  or  conveyance  in 
writing  (2  R.  S.  134,  §  6),  and  the 
trust  must  have  existed  at  the 
time  of  the  grant  to  the  trustee. 
Bates  V.  Ledgerwood  Mfg.  Co.    200 

8.  While  no  particular  words  in  a 
will  are  necessary  to  create  a  trust, 
and  one  may  be  implied  where, 
from  the  whole  will,  it  is  apparent 
that  to  accomplish  the  purposes  of 
the  testator,  it  will  be  convenient 
and  advantageous  that  the  execu- 
tors should  be  vested  with  the 
legal  estate;  the  scheme  of  the 
statute  is  in  the  direction  of  such 
a  construction  as  will  vest  title  to 
the  real  estate  in  the  heirs  or  de- 
visees rather  than  the  executors,  if 
the  wishes  of  the  testator  may  be 
carried  out  under  a  trust  power. 
SUinhardt  v.  Cuiinuigham.       292 

0.  In  such  a  case,  therefore,  although 
there  is  a  devise  in  terms  to  execu- 
tors or  trustees  to  sell  or  mortgage 
the  real  estate,  the  title  descends 
to  the  heirs  or  passes  to  the  de- 
visees subject  to  the  execution  of 
the  power.  Id, 


10.  It  is  essential  to  the  constitution 
of  a  valid  trust,  for  any  of  the 
purposes  referred  to  in  the  Statute 
of  Uses  and  Trusts  (1  R.  8.  728, 
I  55),  that  the  power  of  sale  con- 
ferred upon  the  trustees  be  abso- 
lute and  imperative;  a  discretionary 
power  of  s^e  is  not  sufficient.    Id. 

11.  The  will  of  F.,  after  directing 
the  payment  of  his  debts,  etc.,  by 
its  terms  gave  all  of  his  estate  to 
his  executors,  i.  e.,  his  wife  and 
II.,  to  have  and  to  hold  the  same 
trO  themselves,  their  heirs  and  as- 
signs forever  upon  the  uses  and 
trusts  following."  The  will  then 
gave  various  legacies  to  the  tes- 
tator's children;  these  were  fol- 
lowed by  a  residuary  clause  by 
which  he  gave  all  the  residue  of 
hii,  estate,  *  *  after  providing  for  the 
aforesaid  bequests,  *  ♦  *  ab- 
solutely and  forever"  to  his  wife. 
"Full  power  and  authority  "was 
given  to  the  "said  trustees,  execu- 
tor and  executrix  *  *  *  to 
sell  any  or  all "  of  the  real  estate 
"as  they  may  deem  best."  The 
executore  were  appointed  trustees 
and  guardians  of  the  children  dur- 
ing uieir  minority,  H.  omitted  to 
qualify  as  executor,  and  letters 
testamentary  were  granted  to  the 
widow  alone.  In  an  action  to 
foreclose  a  mortgage  on  certain 
real  estate  of  which  F.  died  seized, 
the  widow  was  made  a  party, 
but  H.  was  not.  Defendant,  who 
acquired  title  lAider  the  foreclosure 
sale,  contracted  to  sell  the  same  to 
plaintiff.  In  an  action  to  re- 
cover back  moneys  paid  and  ex- 
penditures under  the  contract,  on 
the  ground  of  defect  in  defendant's 
title,  held,  that  no  valid  trust  was 
created  by  the  will:  that  the  pur- 
poses of  the  testator  could  be  ac- 
complished through  a  trust  power; 
that  the  trustees  took  no  title  to 
the  real  estate,  but  the  same  vested 
in  the  widow;  and,  therefore,  that 
H.  was  not  a  necessaxy  party  to 
the  foreclosure  suit,  and  defendant 
acquired  a  good  title  under  the 
sale.  Id. 

12.  In  an  action  by  a  creditor  of  a 
corporation  organized  under  the 
General  Manufacturing  Act  (Chap. 
40,  Laws  of  1848),  against  its 
trustees  to  enforce  the  liability 
imposed  by  said  act  (§  12),  because 
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of  a  failure  to  file  an  annual  report 
in  January,  1887,  L.,  one  of  the 
defendants,  claimed  that  he  was 
not  a  trustee  at  that  time.  It 
appeared  that  L.  was  elected  in 
1880,  and  that  no  subsequent  elec- 
tion was  held;  he  testified  that 
after  the  expiration  of  ayejir  from 
his  election  he  had  nothing  to  do 
with  its  affairs,  except  to  perfonn 
duties  as  foreman  in  its  shop;  that 
he  never  attended  or  was  notified 
to  attend  any  meeting  of  the 
trustees,  and  was  never  consulted 
by  its  ofllcers.  It  appeared,  how- 
ever, that  in  December,  1HH6,  in 
opposition  to  an  application  to  the 
attorney-general  to  bring  an  action 
to  dissolve  the  corporation,  L. 
made  and  read  an  affidavit  in  which 
he  stated  that  he  was  a  trustee  and 
referred  to  the  others  as  his  co- 
trustees; he  reiterated  this  state- 
ment in  an  affidavit  thereafter 
made  to  oppose  the  appointment 
of  a  receiver.  L.  testified  in  regard 
to  these  affidavits  that  he  did  not 
understand  when  he  made  them 
that  he  was  making  a  statement 
that  he  was  then  a  trustee,  but 
supposed  he  had  stated  he  was 
once  a  trustee.  Held,  that  the 
question  was  one  of  fact  and  hav- 
ing been  found  against  the  defend- 
ant below,  it  was  not  reviewable 
here.     Mnt  y^at.  Bank  v.  Lamon. 

866 

18.  The  claim  of  the  plaintiff  was 
upon  notes  given  by  the  corpora- 
tion in  September  and  October, 
1886,  which  did  not  mature  until 
after  January  20,  1887.  The  cor- 
poration stopped  work  in  its  shops 
and  discharged  its  employes  about 
December  15,  1886.  About  that 
time  it  borrowed  a  large  sum  of 
money  giving  a  mortgage  upon 
its  property  to  secure  it.  L.  testi- 
fied that  it  was  then  solvent.  The 
application  to  the  attorney-general 
was  made  December  29,  1886,  the 
ground  of  which  did  not  appear. 
The  action  was  commenced  br  him 
January  15,  1887.  An  orrfer  to 
show  cause  why  a  receiver  should 
not  be  appointed  was  granted 
January  18  and  a  receiver  ap- 
pointed March  7, 1887.  The  bring- 
ing of  the  action  and  the  appoint- 
ment of  a  receiver  were  opposed 
by  two  out  of  four  trustees.  Held, 
that  the  trustees  were  not,  under 


the  circumstances,  relieved  from 
the  duty  of  filing  the  report  in 
question.  Id, 

14.  A  centui  gv/f  trust  is  not  required 
to  establish  his  claim  by  an  action 
at  law  in  onler  to  compel  an 
enforcement  of  the  trust,  or  to 
protect  the  trust  property  from 
unlawful  interference.  Spelman 
V.  Freedman.  421 


15.  In  an  action  to  have  a  trust  can- 
celed and  to  compel  defendant  G., 
the  trustee,  to  reconvey  the  trust 
estate  to  plaintiff  from  whom  he 
received  the  conveyance,  it  ap^ 
peared  that  pursuant  to  a  petition 
presented  by  G.,  all  the  parties  to 
the  action  the  persons  interested  in 
the  trust  estate  consenting,  an  or- 
der was  granted  declaring  the  alle- 
gations in  the  petition  to  be  true, 
settling  the  accounts  of  G.  as  trus> 
tee,  removing  and  relieving  him 
from  the  trust,  and  directing  that 
he  should  not  further  interfere 
with  the  trust  estate.  In  said  pe- 
tition G.  set  forth  the  original 
declaration  of  trust  and  the  fact 
that  he  had  purchased  certain  real 
estate,  taking  titlc^n  his  own  name, 
paying  part  of  the  consideration 
from  the  surplus  income  of  the 
tnist  estate  and  securing  the  re- 
mainder by  mortgages  on  the  pro- 
perty, and  that  on  the  same  day 
he  executed  an  instrument  pur- 
porting to  enlarge  the  trust  so  as 
to  include  such  property,  which 
instrument  was  also  executed  by 
plaintiff  and  those  interested  in  the 
trust.  The  original  declaration  of 
trust  provided  for  the  collection 
of  the  rents  and  profits  of  the  real 
estate  and  the  application  of  the 
net  proceeds  for  the  maintenance 
of  plaintiff  during  her  life,  after 
her  death  to  that  of  her  husband 
during  his  life,  and  after  the  deaths 
of  both  to  divide  the  property  or 
its  avails  among  her  children,  with 
power  in  the  trustee  to  mortgage 
or  dispose  of  the  property,  if  it 
should  appear  to  be  for  the  benefit 
of  the  trust.  Held,  that  the  trust 
first  mentioned  being  valid,  it  was 
immaterial  whether  the  others  were 
valid  as  trusts  or  as  powers  in  trust, 
as  they  were  separable  from  the 
valid  trust,  and  this  could  be  up- 
held without  conflicting  with  the 
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intention   of  the   creator   of  the 
trust.     CkUron  y.  Gibbons,         447 

16.  On  the  same  day  the  order  was 
granted,  on  application  of  plaintiff 
another  trustee  was  appomted  of 
all  the  real  estate,  with  the  powers 
and  duties  contained  in  the  last 
declaration  of  trust.  Q.  was  al- 
lowed, in  his  accounts,  the  amount 
so  paid  hy  him  for  the  property 
purchased.  Held,  that  the  orders 
so  made  on  the  application  of  G. 
were  conclusive  upon  the  parties; 
that  it  necessarily  determined  the 
question  as  to  whether  G.  should 
retain  the  title,  and  also  that  the 
property  so  purchased  by  him  was 
held  in  trust,  and  while  the  order 
remained  in  force  an  action  was 
not  sustainable  to  procure  a  differ- 
ent determination  as  to  the  ques- 
tions involved  therein.  Id. 

17.  An  executor,  as  such,  takes  the 
unqualified  legal  title  to  all  person- 
alty not  specifically  bequeathed, 
and  a  qualified  legal  title  to  that 
which  IS  so  bequeathed,  and  holds 
as  trustee  for  the  benefit  of,  first, 
his  testator's  creditors;  second,  of 
the  distributees  under  his  will,  or, 
if  the  whole,  is  not  bequeathed, 
under  the  Statute  of  Distributions. 
Blood  V.  Kane,  514 

18.  The  trust  estate  of  a  sole  execu- 
tor, who  is  also  the  sole  devisee  and 
legatee,  is  solely  for  the  benefit 
of  the  testator's  creditors;  when 
they  are  paid,  that  estate  sinks 
into  and  is  merged  with  the  bene- 
ficial interest  and  he  as  devisee 
and  legatee  becomes  vested  with 
the  legal  title.  Id. 


UNITED  STATES. 

1.  As  to  whether  the  federal  govern- 
ment can  interfere  with  the  right 
of  the  state  to  control  and  dispose 
of  low  flat  lands  covered  with  shal- 
low water  outside  the  navigable 
channel  of  a  river,  qvafj^e.  Rumsey 
V.  N,  T,  &  N,  E.  R.  R.  Go.        88 

2.  Where  the  federal  government 
has  not  complained  of  such  a  grant 
and  where  it  does  not  operate  to 
interfere  with  navigation,  no  other 
party  may  be  heard  to  complain. 

Id. 


USAGE. 

8U  CUBTOK. 

USURY. 

1.  The  rule  which  renders  void  as 
usurious  a  note  in  the  hands  of  a 
third  party  who  purchased  it  at  a 
discount  greater  than  the  legal 
rate  of  interest,  applies  only  to 
notes  that  had  no  inception  be- 
tween the  parties  thereto,  and 
which  were  not  intended  to  be 
available  until  discounted.  Joy  v. 
Defendorf.  6 

2.  Where,  therefore,  a  note  was  exe- 
cuted and  delivered  to  the  payee 
with  intent  to  represent  an  exist- 
ing obligation,  it  is  valid  in  the 
hands  of  a  bona  fide  purchaser  at  a 
discoimt  greater  than  the  legal 
rate  of  interest,  although  it  was 
obtained  by  fraud  from  the  maker. 

Id, 

8.  When  an  agent,  authorized  to 
lend  moneys  of  his  principal,  but 
not  to  take  usury,  lenos  such 
moneys  at  a  usurious  rate,  and 
both  the  sum  lent  and  the  usury 
exacted  are  secured  by  the  same 
obligation,  which  the  principal, 
knowing  that  it  is  for  a  larger 
amount  than  the  sum  loaned^ 
without  explanation  accepts  and 
has  the  benefit  of,  it  is  an  adoption 
and  ratification  by  him  of  the  act 
of  the  agent,  and  neither  the  prin- 
cipal nor  his  assignees  can  enforce 
the  obligation.   Sliven  v.  Lydeckir. 

102 

4.  In  an  action  to  foreclose  a  mort- 
gage, the  defense  to  which  was 
usuiy,  it  appeared  that  the  agent 
of  the  mortgagee  made  the  agree- 
ment for  the  loan  apparently  in  his 
own  name:  he  exacted  as  a  condi- 
tion of  the  loah  the  payment  of  a 
sum  of  money  in  excess  of  lawful 
interest.  This  sum  was  deducted 
from  the  amount  agreed  to  be 
loaned,  the  mortgagor  receiving 
the  balance.  There  was  no  evi- 
dence that  the  agent  retained  this 
sum  from  moneys  furnished  by  his 
principal,  or  that  the  latter  ad- 
vancea  more  than  was  received  by 
the  mortgagor;  the  mortgagee  ac- 
cepted the  mortgage  and  received 
interest  on  the  fuU  amount  imtil 
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8he  assigned  the  same  to  plaintiff. 
Held,  that  the  inference  was  per- 
missible from  the  evidence  that 
the  mortgagee,  in  accepting  the 
security,  knew  it  was  for  a  larger 
sum  than  she  had  advanced;  and 
so,  in  the  absence  of  explanation, 
a  finding  was  proper  that  she  had 
notice  that  usury  nad  been  taken, 
and  that,  in  receiving  the  benefit 
thereof^  she  ratified  the  action  of 
such  agent;  and,  this  having  been 
found,  that  the  mortgage  was 
usurious  and  void.  Id. 


VENDOR  AND  PURCHASER. 

1.  The  Interest  of  a  vendee,  in  pos- 
session of  lands  under  a  contract 
for  the  purchase  thereof,  upon 
which  he  has  made  partial  pay- 
ments, may  be  levied  upon  by  vir- 
tue of  an  attachment  duly  issued 
in  an  action  against  him.  (Code 
Civ.  Pro.  §  645.)  ffiggins  v.  Me- 
CkmneU.  482 

3.  A  provision  in  such  a  contract 
that  the  vendee  shall  not  assign  the 
same  without  the  consent  of  the 
vendors,  is  not  broken  where  the 
transfer  is  by  operation  of  a  judg- 
ment. Id. 

8.  An  unrecorded  conveyance  of  real 
estate  is  not  void  as  against  a  sub- 
sequent purchaser,  although  for  a 
valuable  consideration,  who  had 
notice  at  the  time  of  his  purchase 
of  the  unrecorded  deed;  he  cannot 
claim  the  benefit  of  the  Recording 
Act.    Dingley  v.  Bon.  (J07 

4.  A  purchaser  of  real  estate  is  enti- 
tled to  a  marketable  title  free  from 
reascmable  doubt.  Id. 

5.  Specific  performance  of  his  con- 
tract will  not  be  decreed  where  the 
title  depends  upon  a  disputed 
question  of  fact,  outside  of  the 
record,  about  which  there  is  rea- 
sonable doubt,  and  when  the 
parties  interested  therein,  are  not 
Before  the  court.  Id. 

6.  In  an  action  to  com  pel  the  specific 
performance  of  a  contract  lor  the 

Jmrchase  of  land,   the  following 
acts  appeared:  The  premises  were 
conveyed  in  1854  by  J.  &  G.  to  H.,  I 


by  deeds  which  recited  that  the 
grantors  had  conveyed  portions 
Uiereof  to  L.,  S.  &  B.  and  taken 
back  from  them  mortgages  thereon 
and  that  the  grantors  intended  to 
convey  their  mterests  in  the  prem- 
ises and  in  said  mortgages.  Plain- 
tiff took  title  under  said  deeds. 
No  deed  to  L.,  S.  &  B.  appeared 
on  record.  Plaintiff  claimed  that 
the  recitals  in  said  deeds  only 
amounted  to  constructive  notice, 
casting  upon  the  purchaser  the 
duty  of  ascertainmg  from  the 
records  as  to  the  conveyances  re- 
ferred to,  and  as  the  records  dis- 
closed nothing,  the  purchaser  took 
an  absolute  title  in  fee.  Held,  un- 
tenable; and  that  plaintiff's  title 
was  not  free  from  reasonable 
doubt.  Id, 

7.  It  appeared  that  E.,  plaintiff's 
grantor,  contracted  to  purchase 
the  premises,  but  refused  to  per- 
form his  contract  because  of  the 
recitals  in  the  deeds  to  H.  There* 
upon  an  action  to  compel  spedflo 
performance  was  brought  agidnst 
K.  which  resulted  in  a  Judgment 
for  specific  performance;  K.'s  ob- 
jections bein^  overruled  upon  the 
ground  that  it  appeared  the  recit- 
als in  the  deeds  were  not  true  in 
fact,  that  no  deeds  were  ever  given 
to  L.,  S.  or  B.  but  simply  execu- 
tory contracts,  which  were  subse- 
Suently  canceled  and  surrendered. 
[.  thereupon  took  title.  HM, 
that  as  neither  L.,  S.  nor  B.  were 
made  parties  to  said  action,  they 
were  not  bound  bv  the  judgment, 
and  it  was  not  binding  upon  de- 
defendant.  Id. 

See  Salbb. 


WAIVER. 

1.  A  policy  of  marine  insurance  con- 
tained a  warranty  that  the  vessel 
would  not  use  certain  ports  speci- 
fied, between  certain  dates.  The 
written  application  for  the  policy 
bore  date  at  a  day  between  the 
dates  specified,  and  stated  thrt  the 
ship  was  then  at  one  of  the  prohib- 
ited ports.  Held,  that  said  war- 
ranty was  waived;  and  so,  that  a 
breach  thereof  was  not  a  defense 
to  the  action.  Beck  v.  Phenix  Im. 
Co.  160 
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2.  A  policy  of  fire  insurance  issued  by 
defendant  contained  a  clause  that  in 
case  of  disagreement  as  to  amount 
of  loss,  the  same  shall  be  ascer- 
tained by  two  appraisers,  the  in- 
sured and  defendant  each  selecting 
one,  who  were  to  select  *'  a  compe- 
tent and  disinterested  umpire." 
The  policy  also  contained  a  con- 
dition requiring  proofs  of  loss  to 
be  furnished  within  sixty  days 
after  the  fire,  also  a  provision  that 
the  company  should  not  be  held 
to  have  waived  any  provision  or 
condition  of  the  policy  or  the  for- 
feiture by  any  act,  requirement 
or  proceeding  on  its  part  relating 
to  an  aDpraisal .  In  an  action  upon 
the  policy  it  appeared  that  the 
property  msured  was  destroyed  by 
fire  October  15,  1887.  Defendant 
was  notified,  and  on  October 
twenty-first  its  general  agent  and 
adjuster  called  on  plaint iiT;  they 
not  agreeing  as  to  the  amount  of 
loss,  entered  into  a  written  agree- 
ment appointing  appraisers;  the 
arrant  at  the  time  stated  to  plain- 
tSf  that  proofs  of  the  loss  need  not 
be  furnished  as  tlie  damages  would 
soon  be  settled.  On  November 
twenty-eighth  the  appraiser  ap- 
pointed by  plaintiff  declined  to 
act.  On  December  twenty -second 
plainti£F  telefrraphed  L.,  the  ap- 
praiser appomt^  by  defendant, 
that  he  had  securecf  another  ap- 
praiser. L.  appointed  December 
thirtieth  for  making  an  aporaisal. 
At  that  date  the  name  oi  ri.,  the 
new  appraiser,  was  inserted  in  the 
agreement  by  L.  The  two  apprais- 
ers failed  to  agree,  and  G.  as  the 
jury  found  refused  to  agree  upon 
a  "disinterested  umpire."  Held, 
that  the  condition  as  to  proofs  of 
loss  was  waived;  and  that  plaintiff 
was  entitled  to  recover.  Bishop  v. 
AffriculturcU  Ins,  Co,  488 

8.  While  a  waiver  of  a  condition  of 
forfeiture  contained  in  a  policy  of 
insurance  need  not  be  based  upon 
a  technical  estoppel,  in  the  absence 
of  an  express  waiver,  some  of  the 
elements  of  an  estoppel  must 
exist;  the  insured  must  have  been 
misled  by  some  action  of  the  com- 
pany, which  caused  the  omission, 
to  comply  with  the  condition,  or  it 
must  have  done  something,  after 
knowledge  of  a  breach  of  tiie  con- 
dition, which  could  only  he  done 


by  virtue  of  the  policy,  or  required 
something  from  the  assured  which 
he  was  bound  to  do  only  at  the 
request  of  the  company  under  a 
valid  policy,  or  exercised  a  right 
which  it  had  only  by  virtue  of 
such  policy.  Armttrong  v.  Agri- 
en  Iturai  Ins.  Co,  500 

Whan  intent  to  tpoive  fraud 

may  not  he  presumed. 
See  Fryw  v.  Fotiter,  171 

Where  cashier  of  bank  misap- 

propriaied  securities  pledged  as  eoUat- 
er<U  for  a  note  discounted  by  bank 
indorsed  by  Mm,  held,  that  the  bring- 
ing of  actum  and  reoowry  (yf  judgment 
on  note  was  not  waiver  of  right  to  sus 
the  sureties  on  bond  giten  by  him,  con- 
ditioned for  the  faithful  discharge  {^ 
MS  duty;  that  tie  two  remedies  were 
not  inconsistent,  but  concurrent. 

See  W.  N.  Bank  v.  Birch,         221 


WARRANTY. 

1.  A  policy  of  marine  insurance  con- 
tained a  warranty  that  the  vessel 
insured  should  not  be  loaded  more 
than  the  *' registered  tonnage" 
with  lead,  marble,  coal  or  iron  on 
any  one  passage.  Held,  that  the 
term  *' registered  tonnage"  bad 
reference  to  that  specified  in  the 
register  under  which  the  vessel 
sailed,  and  that,  upon  an  allega- 
tion of  a  breach  of  the  warranty, 
the  question  was  as  to  whether  the 
cargo  was  of  greater  weight  than 
that  specified  in  the  ship's  register. 
Beck  V.  Phenix  Ins.  Co,  160 


2.  The  vessel  was  a  foreign  one. 
Held,  that  the  laws  of  measure- 
ment existing  under  acts  of  con- 
gress had  no  application,  as  the 
vessel  under  our  law  was  not  (quali- 
fied to  obtain  an  American  register. 

3.  The  policy  also  contained  a  war- 
ranty that  the  vessel  would  not 
use  certain  ports  specified,  between 
certain  dates.  The  written  appli- 
cation for  the  policy  bore  date  at 
a  day  between  the  dat^s  specified, 
and  stated  that  the  ship  was  then 
at  one  of  the  prohibited  ports. 
Held,  that  saia  warranty  was 
waived;  and  so,  that  a  breach 
thereof  was  not  a  defense  to  the 
action.  Id. 
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WATERr-COURSES. 

1.  Plaintiff,  a  water-works  company, 
organized  under  the  act  providing 
for  the  incorporation  of  such  com- 
panies (Chap.  737,  Laws  of  1873, 
as  amended  by  chap.  415,  Laws  of 
1876),  located  and  constructed  a 
dam  and  reservoir  upon  the  P. 
river,  and  in  May,  1886,  filed  a  map 
showing  the  location  and  the 
lands  necessary  to  be  taken,  and 
entered  into  contracts  with  sev- 
eral villages  to  supply  them  with 
water.  It  had,  prior  to  May,  1888, 
acQuired  the  lands  occupied  by  it, 
and  the  right  to  divert  the  water 
of  the  stream  from  the  riparian 
owners  below  the  dam,  except  one 
H.,  and  had  commenced  proceed- 
ings to  acquire  his  rights.  On 
April  9, 1888,  the  company  adopted 
a  map  and  plans  for  two  addi- 
tional reservoirs,  which  were  not 
contemplated  at  the  time  of  filing 
the  original  map,  one  to  be  located 
on  lands  acquired  by  it  below  the 
land  of  H.,  which  map  was  filed 
May  7, 1888.  It  had  also  acquired 
the  rights  from  the  riparian  owners 
below  H.  to  divert  the  water  at 
such  lower  reservoir.  Before  this, 
however,  but  while  plaintiff  was 
prosecuting  with  diligence  and  in 
good  faith  the  proceedings  to  ac- 
quire the  rights  of  H.,  defendants, 
who  composed  the  board  of  water 
commissioners  of  the  village  of 
T.,  with  actual  notice  of  what 
plaintiff  had  done,  undertook  to 
locate  a  dam  and  reservoir  upon 
the  lands  of  H.,  filed  a  map  thereof 
and  instituted  proceedings  to  con- 
demn for  their  use  the  riparian 
rights  of  H.  In  an  action  to  re- 
strain defendants  from  construct- 
ing such  dam  and  reservoir,  held, 
that  neither  plaintiff's  original 
plan,  as  shown  by  the  map  then 
filed,  nor  the  rights  acquired  from 
the   riparian    owners    below,  de- 

{)rived  defendants  of  the  right  to 
ocate  their  works  upon  the  same 
stream  below  defendants'  works; 
that  the  fact  that  defendants  suc- 
ceeded in  filing  their  map  before 
the  plaintiff  filed  its  second  map, 
did  not  necessarily  give  defendants 
the  exclusive  right  to  condemn 
and  acquire  the  lower  riparian 
rights:  that  plaintiff,  before  filing 
that  map,  had  the  right  to  enter 
upon  and  acquire  the  lands  and 


water  rights  required  for  the  addi- 
tional reservoir,  and  that  the 
rights  so  acquired  were  not  im- 
paired by  the  filing  of  defendants' 
map;  nor  did  that  act  give  to  them 
the  right  to  acquire  by  condemna- 
tion proceedings  plaintiff's  rights 
in  the  stream  below;  and  as  tlieir 
proposed  dam  and  reservoir  would 
mterfere  with  those  rights,  plain- 
tiff was  entitled  to  the  relief 
sought.     P.  W.  W.   Co.   V.   Bird. 

249 

2.  Plaintiff,  in  its  contracts  with  the 
riparian  owners,  contracted  to 
supply  them  with  water.  It  was 
claimed  on  the  part  of  defendants 
that  the  rights  so  acquired  were 
not  for,  and  had  not  been  devoted 
to,  the  public  use,  and  were  not 
necessary  for  the  purposes  of  plain- 
tiff's incorporation.  Held,  unten- 
able; that  the  agreement  to  supply 
individuals  with  water  did  not  de- 
stroy the  public  use,  and  that  the 
facts  Justified  a  finding  that  said 
rights  were  necessary  for  the 
purposes  of  plaintiff's  incorpora- 
tion; that  is,  to  meet  the  require- 
ments, under  all  contingencies,  of 
the  villages  dependent  upon  it  for 
their  water  supply.  Id, 

3.  The  judgment  below  restrained 
defendants  from  constructing  and 
maintaining  any  reservoir  and  dam 
upon  the  P.  river,  or  from  inter- 
cepting or  diverting  an^  of  its 
waters,  or  from  acquiring  any 
riparian  rights  therein.  Held^ 
error,  and  judgment  modified  so 
as  only  to  restrain  defendants 
from  erecting  any  reservoir  or  dam 
above  the  point  wheie  plaintiff  had 
located  its  new  reservoir.  ict 

WATER-WORKS    COMPANIES, 

1.  Plaintiff,  a  water- works  company, 
organized  under  the  act  providing, 
for  the  incorporation  of  such  com- 
panies (Chap.  737,  Laws  of  1873. 
at  amended  by  chap.  415,  Laws  of 
1876),  located  and  constructed  a 
dam  and  reservoir  upon  the  P. 
river,  and  in  May,  1886,  filed  a  map 
showing  the  location  and  the  lands 
necessary  to  be  taken,  and  entered 
into  contracts  with  several  villages 
to  supply  them  with  water.  It 
had,  prior  to  May,  1888,  acquire 
the  lands  occupied  by  it,  and  the 


792 


INDEX. 


right  to  divert  the  water  of  the 
stream  from  the  riparian  owners 
below  the  dam,  except  one  H., 
and  had  commenced  proceedings 
to  acquire  his  rights.  On  April 
9,  18^,  the  company  adopted  a 
map  and  plans  for  two  additional 
reservoirs,  which  were  not  contem- 
plated at  the  time  of  filing  the 
original  map,  one  to  be  located  on 
lands  acquired  by  it  below  the 
land  of  H.,  whicli  map  was  filed 
May  7,  1888.  It  had  also  acquired 
the  rights  from  the  riparian  own- 
ers below  H.  to  divert  the  water 
at  such  lower  reservoir.  Before 
this,  however,  but  while  plaintiff 
was  prosecuting  with  diligence 
and  in  good  faiili  the  proceedings 
to- acquire  the  rights  of  H.,  de- 
fendants, who  composed  the  board 
of  water  commissioners  of  the  vil- 
lage of  T.,  with  actual  notice  of 
what  plaintiff  had  done,  under- 
took to  locate  a  dam  and  reservoir 
upon  the  lands  of  H. ,  filed  a  map 
thereof  and  instituted  proceedings 
to  condemn  for  their  use  the 
riparian  rights  of  H.  In  an  action 
to  restrain  defendants  from  con- 
structing such  dam  and  reser\'oir, 
held,  that  neither  plaintiff's 
original  plan,  asshown.by  the  map 
(hen  filed,  nor  the  rights  acquired 
from  the  riparian  owners  below, 
deprived  defendants  of  the  right 
to  locate  their  works  upon  the 
same  stream  below  defendants' 
works;  that  the  fact  that  defend- 
ants succeeded  in  filing  their  map 
before  the  plaintiff  filc^  its  second 
map.  did  not  necessarily  ^ive  de- 
fendants the  exclusive  right  to 
condemn  and  acquire  the  lower 
riparian  rights;  that  plaintiff,  be- 
fore filing  that  map,  had  the  right 
to  enter  upon  and  acquire  the 
lands  and  water  rights  required 
for  the  additional  reservoir,  and 
that  the  rights  so  acquired  were 
not  impair^  by  the  filing  of  de- 
fendants' map;  nor  did  tiiat  act 
five  to  them  the  right  to  acquire 
y  condemnation  proceedings 
{)laintiff's  rights  in  the  stream  l^- 
ow;  and  as  their  propased  dam 
and  reservoir  would  interfere  with 
those  rights,  plaintiff  was  entitled 
to  the  relief  sought.  P.  W.  W.  Co. 
V.  Bird.  249 

8.  Plaintiff,  in  its  contracts  with  the 
riparian    owners,    contracted    to 


supply  them  with  water.  It  was 
claimed  on  the  part  of  defendants 
that  the  rights  so  acquired  were 
*  not  for,  and  had  not  been  devoted 
to,  the  public  use,  and  were  not 
necessary  for  the  purposes  of 
plaintiff's  incorporation.  Held, 
untenable;  that  the  agreement  to 
supply  individuals  with  water  did 
not  destroy  the  public  use,  and 
that  the  facts  justified  a  finding 
that  said  rights  were  necessaiy  for 
the  purposes  of  plaintiff's  incorpo- 
ration; that  is,  to  meet  the  require- 
ments, under  all  contingencies,  of 
the  villages  dependent  upon  it  for 
their  water  supply.  Id. 

8.  The  judgment  below  restrained 
defendants  from  constructing  and 
maintaining  any  reservoir  and  dam 
upon  the  P.  river,  or  from  inter- 
cepting and  diverting  any  of  its 
waters,  or  from  acquiring  any 
riparian  rights  therein.  Held, 
error,  and  judgment  modified  so 
as  only  to  restrain  defendants  from 
erecting  any  reservoir  or  dam 
above  the  point  where  plaintiff 
had  located  its  new  reservoir.   Id. 


WAY. 

See  Highway. 
Pbivatb  Way. 


WILLS. 

1.  It  seems f  that  a  valid  devise  or 
be<}uest  may  be  limited  to  a  corpo- 
ration to  be  created  after  the  death 
of  the  testator,  provided  it  is  to  be 
and  is  called  into  being  within  the 
time  allowed  for  the  vesting  of 
future  estates.    Tilden  v.  Oreen.  99 

2.  A  certain  designated  beneficiary 
is  essential  to  the  creation  of  a 
valid  testamentary  trust,  and  a 
trust  without  a  beneficiary  who 
can  claim  its  enforcement  is  void. 

Id, 

3.  The  objection  is  not  obviated  by 
the  creation  of  a  power  in  the 
trustees  to  select  a  beneficiary, 
unless  the  class  of  persons  in  whose 
favor  the  power  may  be  exercised 
has  been  designated  by  the  testator 
with  such  certainty  that  the  court 
can  ascertain  the  object  or  objects 
of  the  power.  Id, 
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4.  So,  also,  while  under  the  Statute 
of  Powers  there  may  be  a  power  of 
selection  or  exclusion  with  regard 
to  the   designated    objects,    the 

Sower  of  selection  must  be  so 
eflned  that  there  are  persons  who 
can  come  into  court  and  say  they 
are  embraced  within  the  class,  and 
demand  the  enforcement  of  the 
power.  Id. 

5.  The  English  doctrine  of  (^  pres, 
which  upholds  gifts  for  charitable 
purposes  when  no  beneficiary  is 
named,  has  no  place  in  the  juris- 
prudence of  this  state.  Id. 

<S.  The  rule  that  where  several  trusts 
are  created  by  a  will,  which  are 
independantofand  separable  from 
each  other,  and  each  complete  in 
itself,  some  of  which  are  lawful 
and  others  unlawful,  the  illegal 
trust  may  be  cut  off  and  the  legal 
ones  be  permitted  to  stand,  can  be 
applied  only  in  aid  and  assistance 
ot  the  manifest  intent  of  the 
testator  and  never  where  it  would 
lead  to  a  result  contrary  to  the 
purpose  of  the  will,  or  work  in- 
justice among  the  beneficiaries,  or 
defeat  the  testator's  scheme  for  the 
disposal  of  his  property.  Id. 

7.  When,  therefore,  the  trusts  are 
so  connected  as  to  constitute  an 
entire  scheme,  so  that  the  pre- 
sumed wishes  of  the  testator  would 
be  defeated  if  one  portion  were 
retained  and  others  rejected,  or  if 
manifest  injustice  would  result 
from  such  rejection  to  the  bene- 
ficiaries, or  some  of  them,  then 
all  the  trusts  must  be  construed 
together  and  all  must  be  held 
illegal.  Id. 

8.  While,  in  the  construction  of  a 
will,  the  court  must  so  construe 
its  provisions  as  to  effectuate  the 
general  intent  of  the  testator  as 
expressed  in  the  whole  instrument, 
and  while  for  this  purpose  words 
and  phrases  may  be  transposed 
and  its  provisions  read  in  an  order 
diiferent  from  that  in  which  they 
appear  in  the  instrument,  and  pro- 
visions may  be  inserted  or  left  out 
if  necessary,  this  can  only  be  done 
in  aid  of  the  testator's  intent  and 
purpose  and  not  to  devise  a  new  I 
scheme  or  to  make  a  new  will.  Id.  I 
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9.  The  will  of  T.  gave  his  residuary 
estate  to  his  executors  as  trustees, 
and  to  their  successors  in  the  trust 
thereby  created,  "to  have  and  to 
hold  the  same    *    «     *    during 
a  period  not  exceeding  two  lives 
in  being,'*  which  were  named  and 
"  to  apply  the  same  and  the  pro- 
ceeds thereof  to  the  objects  and 
purposes  mentioned  "  in  the  will. 
Those  objects  and  purposes  were 
specified  m  a  clause  by  which  said 
trustees  were  requestei  to  procure 
the  incorporation  of  an  institution 
"with  capacity  to  establish  and 
maintain  a  free  library  and  reading- 
room  in  the  city  of  New  York,  and 
to  promote  sucn  scientific  and  ed- 
ucational purposes  "  as  they  should 
desi^ate.   In  case  such  institution 
was  mcorporated  durine  the  life- 
time of  the  survivor  of  the  two 
lives  specified,  the  trustees  were 
authorized  to  convey  and  apply  to 
its  use  said  residuary  estate,  "or 
so  much  thereof  as  they  may  deem 
expedient.  *'   In  case  the  institution 
should  not  be  incorporated  dur- 
ing the  period  limited,  "or  if  for 
any  cause  or  reason  "  said  trustees 
"  shall  deem  it  inexpedient"  to  so 
convey  or  apply  said  residue,  "or 
any  part  thereof,"  they  were  au- 
thonzed  to  apply  the  whole  or 
such  portion  thereof  as  was  not  so 
applied  "to  such  charitable  edu- 
cational purposes  "  as  in  their  judg- 
ment would  render  it  "  most  widefy 
substantial  and  beneficial  to  man- 
kind."   In  an  action  brought  to 
obtain  a  construction  of  the  will, 
A^^CBradlbt,  Potter  and  Vann, 
JJ.,  dissenting),  that  the  trust  so 
sought  to  be  created  was  invalid 
because  of  indefiniteness  and  uncer- 
tainty in  its  objects  and  purposes, 
and  because  it  substitutes  for  the 
will  of  the  testator  that  of  the  trus- 
tees and  makes  that  controlling  in 
the  distribution  of  the  trust  fund; 
that  the  power  conferred    upon 
the  trustees  was  imperative  but 
not  valid,  because  not  enforceable 
at  the  suit  of  any  beneficianr;  that 
the  clauses  in  question  could  not  be 
upheld  as  constituting  primarily  a 
separate  trust  or  power  in  trust  for 
the  benefit  of  the  institution,  with 
an  alternative  ulterior  provision  to 
be  effectual  only  in  case  the  execu- 
tors deemed  it  inexpedient  to  apply 
the  residue  to  the  corporation;  tnat 
there  was  not  a  single  indivisible 
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scheme,  i.  e,,  a  gift  to  charitable 
uses,  with  a  suggestion  of  or  an 
expression  of  a  preference  for  the 
institution  as  an  instrument  to  ex- 
ecute the  donor's  purpose,  leaving 
the  choice  to  the  executors;  no 
preferential  right  to  the  estate,  or 
an  J  part  of  it  being  conferred  upon 
the  mstitution.  Id. 

10.  The  executors  caused  an  institu- 
tion to  be  incorporated  and  organ- 
ized as  desired  by  the  will,  and 
conveyed  to  it  the  residuary  estate. 
Held,  that  this  had  no  bearing 
upon  the  question  as  to  the  validity 
of  the  provision,  and  did  not  affect 
the  rights  of  the  heirs  and  next  of 
kin.  Id. 

11.  Under  the  law,  as  it  existed  in 
this  state  prior  to  the  revision  of 
1830,  a  testator  could  only  devise 
such  lands  as  he  was  seized  and 
possessed  of  at  the  time  of  the 
making  and  publishing  of  his  will 
save  where  he  was  at  that  time  in 
possession  under  equities,  which 
the  court  would  enforce,  in  which 
case  such  rights  and  equities  would 
pass  under  a  devise.  Dodge  v. 
Gallatin.  117 

12.  In  February,  1807,  R.  made  and 
published  his  will  by  which  he  de- 
vised all  his  residuary  real  estate 
of  which  he  was  then  or  might  be 
seized  and  possessed  of  at  the  time 
of  his  death  tx>  C.  At  that  time 
R.  was  the  owner  of  certain  lands 
in  the  city  of  New  York,  bounded 
easterly  by  the  high-w^ater  mark 
of  the  Hudson  River;  he  subse- 
quently petitioned  the  common 
council  for  a  grant  of  land  under 
water  in  front  of  his  uplands. 
Such  a  grant  was  executed  and 
delivered  in  November,  1807.  R. 
died  in  1809  without  republishing 
his  will.  In  an  action  of  eject- 
ment brought  to  recover  two  lots, 
part  of  the  lands  covered  by  said 
grant,  in  which  action  defendants 
claimed  title  under  said  will,  it 
appeared  that  in  1794  the  board  of 
aldermen  of  said  city  passed  a 
resolution  to  grant  the  then  owner 
of  said  uplands  tlie  water  lots  in 
front  thereof.  In  1797  the  then 
owner  petitioned  said  board  for  a 
grant  so  that  he  might  build  a 
bulkhead  and  fill  in  his  water  lots; 
this  was  referred  to  a  committee. 


who  reported  in  favor  of  a  grant, 
which  report  was  agreed  to  by  the 
board .  It  did  not  appear  that  any 
conveyance  was  executed;  but  it 
appeared  that  the  petitioner,  prior 
to  1799,  took  possession,  docked 
out  and  filled  in  the  lots  and  had 
the  use  of  the  property  from  thLt 
time.  In  1798  the  city  presented 
a  petition  to  the  legislature  setting 
forth,  among  other  things,  that  it 
had  lately  directed  a  permanent 
street  to  be  laid  out  at  the  ex- 
tremity of  its  grants  ''already 
made  and  thereauer  to  be  made  " 
on  said  river,  and  asking  author- 
ity to  compel  the  proprietors  of 
the  lots  fronting  thereon  to  make 
the  street.  Thereupon  an  act  was 
passed  (Chap.  80,  Laws  of  1798), 
authorizing  the  city  to  lay  out  the 
street  at  the  expense  of  the  ad- 
joining proprietors  and  requiring 
the  proprietors  of  the  uplands, 
who  had  not  acquired  title  to  the 
land  under  water,  to  fill  up  the 
space  between  their  lots  and  said 
street.  The  act  provided  that 
upon  their  doing  this  they  shall 
• '  be  respectively  entitled  to  be- 
come the  owners  of  the  said  inter- 
vening space  of  ground  in  fee 
simple."  The  city  accepted  the 
act,  and,  in  pursuance  thereof, 
the  then  owner  of  the  iipland  ad- 
joing  the  land  conveyed  by  said 
grant,  filled  in  the  space  between 
his  uplands  and  said  street.  Held, 
that  these  facts  disclosed  an  equit- 
able title  in  R.  at  the  time  of  the 
execution  of  his  will,  which  passed 
by  the  devise.  Id. 

13.  It  teems  a  controversy  as  to  the 
amount  due  upon  a  contract  for 
the  purchase  of  real  estate  would 
not  prevent  its  passing  by  devise 
in  the  will  of*  the  purchaser  exe- 
cuted prior  to  1880;  subject,  how- 
ever, to  the  amount  that  should 
be  found  due.  Id. 

14.  While  no  particular  words  in  a 
will  are  necessary  to  create  a  trust, 
and  one  may  be  implied  where, 
from  the  whole  will,  it  is  apparent 
that  to  accomplish  the  purposes  of 
the  testator,  it  will  be  convenient 
and  advantageous  that  the  execu- 
tors should  be  vested  with  the 
legal  estate;  the  scheme  of  the 
statute  is  in  the  direction  of  such  a 
construction  as  will  vest  title  to 
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the  real  estate  in  the  heirs  or  de- 
visees rather  than  the  executors,  if 
the  wishes  of  the  testator  maj  he 
carried  out  under  a  trust  power. 
ISteinhardi  v.  Cunningham,        292 

15.  In  such  a  case,  therefore,  al- 
though there  is  a  devise  in  terms 
to  executors  or  trustees  to  sell  or 
mortgage  the  real  estate,  the  title 
descends  to  the  heirs  or  XMisses  to 
the  devisees  subject  to  the  execu- 
tion of  the  power.  Id. 

16.  It  is  essential  to  the  constitution 
of  a  valid  trust,  for  any  of  the  pur- 
poses referred  to  in  the  Statute  of 
Uses  and  Trusts  (1  R.  S.  728,  §  55), 
that  the  power  of  sale  conferred 
upon  the  trustees  be  absolute  and 
imperative;  a  discretionary  power 
of  sale  is  not  sufficient.  Id. 

17.  The  will  of  P.,  after  directing 
the  payment  of  his  debts,  etc.,  by 
its  terms  gave  all  of  his  estate  to 
his  executors,  i.  e.,  his  wife  and 
M.,  "  to  have  and  to  hold  the  same 
to  themselves,  their  heirs  and  as- 
signs forever  upon  the  uses  and 
trusts  foUowini^."  The  will  then 
gave  various  legacies  to  the  testa- 
tor's children;  these  were  followed 
by  a  residuary  clause  by  which  he 


gave  all  the  residue  of  his  estate, 
"after  providing  for  the  aforesaid 
bequests,  *  ♦  ♦  absolutely 
and  forever  "  to  his  wife.  "  Full 
power  and  authority"  was  given 
to  the  "  said  trustees,  executor  and 
executrix  *  *  *  to  sell  any  or 
all"  of  the  real  estate  "as  they 
may  deem  best."  The  executors 
were  appointed  trustees  and  guard- 
ians of  the  children  during  their 
minority.  H.  omitted  to  qualify 
as  executor,  and  letters  testament^ 
ary  were  granted  to  the  widow 
alone.  In  an  action  to  foreclose  & 
mortgage  on  certain  real  estate  of 
which  F.  died  seized,  the  widow 
was  made  a  party,  but  H.  was  not. 
Defendant,  who  acquired  title 
under  the  foreclosure  sale,  con- 
tracted to  sell  the  same  to  plaintifiF. 
In  an  action  to  recover  back  moneys 
paid  and  expenditures  under  tne 
contract,  on  the  ground  of  defect 
in  defendant's  title,  held,  that  no 
valid  trust  was  created  by  the  will; 
that  the  purposes  of  the  testator 
could  be  accomplished  through  &. 
trust  power;  that  the  trustees  took 
no  title  to  the  real  estate,  but  the 
same  vested  in  the  widow;  and,, 
therefore,  that  H.  was  net  a  neces- 
sary  party  to  the  foreclosure  suit^ 
and  defendant  acquired  a  good 
title  under  the  sale.  Id^ 
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